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PEEFACE 


TO 

THE FIFTH EDITION. 


Tins Edition of the ‘ Institutes’ has been hi a great measure 
rewritten. The admirable and exhaustive «work of Deman- 
geat (‘ Cours EMmentaire du Droit Eomain ’) has supphed so 
much new material, and suggested so many alterations, and 
Mr. Poste in his edition of ‘ Gains ’ has contributed so much 
that bears on some of the subjects treated in the ‘ Institutes,’ 
that I have found it necessary to make many revisions of 
the Notes and some additions to them. I have, however, 
endeavoured, in a work which is only intended for those 
who are unacquainted with Eoman law, to state^j^othing 
but what a beginner can understand, and to avoid as much 
as possible all difficult and controverted points. 

I must repeat what I stated in the Preface to the first 
edition, that in preparing this •volume originally, I was 
under obligations to the French edition by Ortolan so great 
aS to call for the amplest acknowledgment. I also derived 
great assistance firom the edition by Ducaurrqy, and from 
the ‘ Manuel du Droit Eomain ’ of*Lagrange, as well as tom 
the ‘ Commentaries ’ of Warnkcerflg, and th* ‘ Institutes ’ of 
Puchta. In the Introduction is embodied much that was 
suggested by the ‘ Histoire la Legislation Eomaine ’ and 
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the ‘ Generalisation du Droit Eomain ’ of Ortolan, ^d by 
the first volume of the ‘ Institutes ’ of Hichta. In the 
translation I was greatly assisted by the Freijch translations 
of Ortolan and Ducaurroy, as well as by the translations i'a 
English of Harris and Cooper. 

Under each paragraph of the text are placed references 
to the parallel passages of the ‘ Institutes ’ of Gaius, of the 
‘ Digest,’ and the ‘ Code.’ These references are nearly the 
same as those given in the ‘Juris Civilis Enchiridium.’ 
The text is almost the same throughout as that given in the 
‘ Corpus Juris,’ edited by the Kriegels, Leipsic, 1848. 

At the end of the volume I have given a Summary of 
the principal contents of the Text and Notes. As the 
arrangement of the ‘ Institiy.es ’ is often deficient in method, 
and as the transition from the text to the notes makes the 
combination of the materials they respectively supply 
sometimes a little difficult, I have thought a Summary 
might be useful to those to whom the whole subject 
is new. 


T. C. S. 



INTEODUCTION. 


I. The legislation of Justinian belongs to the latest period 
of the history of Eoman law. During the long space object of the 
of preceding centuries the law had undergone as many ^^^'^oductwn. 
changes as the State itself. The Institutes of Justinian embody 
principles and ideas of law which had been the slow growth of 
ages, and which, dating their origin back to the first begin- 
ning of the Eoman people, had been only ^adually unfolded, 
modified, and matured. It is as impossible to understand the 
Institutes, without having a slight knowledge of the position the 
work occupies in the history of E<fman law, as it is to understand 
the history of the Eastern Empire without having studied that of 
the Western Empire and of the Eepublic. Many, also, of the 
leading principles of Eoman law contained in the Institutes 
are unfamiliar to the English reader, and though they may be 
learnt by a perusal of the work itself, the reader, to whom the 
subject is new, may be ^lad to anticipate the study of details by 
having placed before him a general sketch of the par^f law on 
which he is about to enter. It is proposed, therefore, in this 
Introduction, to give first an outlgie of the history of Eoman law, 
and then an outline of Eoman private law. Each, however, will 
only be given with the very moderate degree of fulness proper to 
a sketch intended to be merely a preliminary to the study of the 
Institutes. . • 


HISTOKY OF EOMAN LAW. 

2. However obscure may be the history of early Eome, we 
cannot doubt that Eoman citizens ^ere, from a very 
early period, composed of two distinct bodies, the early Eotm, 
populus and the plebs^ of which the first alone origi- 
nally possessed all political power, and the members of which 
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were bound together by peculiar religious ties. Nor can we^aave 
any reasonable doubt about the general features the constitu- 
tion of the populus. Whatever may have been their origin, it 
consisted of three tribes. Each tribe was divided fato ten curies, 
and each curia into ten decurm ; another name for a decuria was 
a gens, and it included a great number of distinct families, united 
by having common sacred rites, and bearing a common name. It 
was not necessary that there should be any tie of blood beti^:een 
these different families, in order that they should form part of the 
same gens ; but a pure unspotted pedigree, ancient enough to have 
no known beginning, was claimed by every member of a gens,* 
and there was a theoretical equality among all the members of the 
whole tribe. The heads of the different families in these hundred 
gentes met together in a great council, called the council of the 
curies {comitia curiata). A smaller body of one hundred, answer- 
ing in number to the gentes, and called the Senate, was charged 
with the office of initiating the more important questions sub- 
mitted to the great council ; and a king, nominated by the senate, 
but chosen by the curies, f presided over the whole body, and was 
charged with the functions of executive government. 

3. The populus was also bound together by strong religious 
Eeh’ffious What was most peculiar in the religion of Rome 

system. ^yas its intimate connection with the civil polity. 
The heads of religion were not a priestly caste, but were citizens, 
in all other respects like their fellows, except that they were in- 
vested with peculiar sacred offices. The king was at the head of 
the religlb^ body; and beneath him « were augurs and other 
functionaries of the ceremonies of religion. The whole body of 
the populus had a place in the regions system of the State. The 
mere fact of Jbirth in one of the famiUce forming part of a gens 
gave admittance to a sacred circle which was closed to all besides. 
Those in this circle were surrounded by religious ceremonies from 
their cradle to their grave. Eveif important act of their life was 
sanctioned by solemn rites. Every division and subdivision of 
the State to which they belonged had its own peculiar sacred 
ceremonies. T^ie individual, the family, the gens, were all under 

t ! ? 

% 

* Gentiles s^mt, qui inter se e^dem nomine simt ; non est satis : qui ah 
ingenuis oriundi siBit; ne id quidem satis est: quorum majorum nemo 
servitutem servivit : ahest etiam nunc qui capite non sunt deminuti , — 
Cicero, Topic, 6. 

t Quirites, regem create; ita Fatribus %isum est, — ^Lrv. i. 17. 
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the ^ardianship of their respective tutelary deities. Every 
locality with whfeh they were familiar was sacred to some patron 
god. The calendar was marked out by the services of religion : 
the pleasure of the gods arranged the times of business and 
leisure ; and a constantly-superintending Providence watched over 
the councils of the State, and showed, by signs which the wise 
could understand, approval or displeasure at all that was under- 
taken 

4. By the side of this associated body there was another 
element of the State, occupying a position very dif- pi ^ 
ferent from that which was occupied by this privi- 
leged community. The plehs was probably formed by the inhabi- 
tants of conquered towns being brought to Rome ; perhaps also 
by the influx of voluntary settlers. These new-comers, or, if we 
arc to suppose that the plehs was coeval with the populus^ these 
strangers, remained without the political circle which included the 
popiilus. They belonged to no gens* had no place in the comitia, 
no share in the legislative or executive government ; as little had 
they any share in the jvs sacrum. % They were as much excluded 
from the pale of the peculiar divine law as from that of the pecu- 
liar public law of the ruling body. Even the Servian constitu- 
tion, and the formation of the thirty tribes, laid the foundation of 
future change, rather than altered in early times the basis on 
which existing institutions were founded. The centuries opened 
to the plehs a door to political power by making the two orders 
meet on the common ground of a graduated scale of pyoperty ; 
and the constitution of the thirty tribes marked off me inhabi- 
tants of the town and country into small local divisions, in the 
comitia of which the plehs had of course the preponderance, if it 
is to be supposed that the tribes had any recognised comitia before 
the institution of tribunes at the beginning of the Republican 
period. But though the comitia cejituriata took away ultimately 
almost all political power fron^the comitia curiata^ still the old 
ijjlations of the different members of the body politic remained, 
in theory at least, long unimpaired. The curies alone could give 
the religious sanction which was indispensable to^he validity of 
the resolutions of the centuries, and the plehs was as much as 

* The position of the plebeian families included in the gentes was so 
exceptional, and is so obscure, that we need not qualify the general state- 
ment that the 'phhs did not belong to a gem^ especially if the expression in 
the text is considered as referring t8 the early times of Rome. 
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ever excluded from admission into the body of the populus^ fenced 
round with its impassable wall of religious privileges, although 
the plehs and the populus were governed for the most part by the 
same rules of private law. 

6. There could be very little direct law-making, except to 
Legislation in temporary emergencies, in such a community as 

early Rome, early Rome. What laws were made, were first pro- 
posed, arranged, and determined on by the Senate, under- the 
guidance of its chief magistrate, the king, and then submitted to 
the highest source of power, the comitia curiata. After the in- 
stitution of the centuries, the comitia centuriata gradually suc- 
ceeded to the political power of the curiata^ and the curies only 
met to give a formal religious sanction to the resolutions of the 
centuries. The king published regulations on matters that fell 
exclusively within his province as pontlfex maximus, and a collec- 
tion of these leges regicE, which were probably nothing more than 
by-laws for the conduct of religious ceremonies, was made, or said 
to be made, by Papirius, who lived in the time of Tarquinius 
Superbus.* < 

6. The king was the supreme judge in all causes. But if, in 

a criminal trial, the accused was a member of the 
populus^ he could a])peal from the king to the comitia 
curiata. If the accused was a plebeian, he had no tribunal to which 
he could appeal, until, shortly after the expulsion of the kings, 
the Valerian laws transferred appeals to the comitia centuriata^ 
of which the plehs formed a part. Civif causes were decided by 
the king m his quality of pontifex maxifhus, or by the subordinate 
pontijices acting under him, assail the private law of the populus 
was so mixed up with the sacred law, that it was part of the duty 
of a pontife^ to know and guard its provisions.! 

7. After the expulsion of the kings, the struggle between the 

Position of the populus became gradually more and 

Plehs after the more serious. Besides the right of appeal to the 
^th^Kwgs^^ centuries secured by the lex Valeria in every casp 
when a citizen was condemned to death, the secession 
to th^Aventias in 260 A.ir.^. "wrung from the cancel- 

^ 

* There is no res-son to doubif that Papirius was a real person (Dionys. 
iii. 36). But when Pomponius speaks of hh» collection as the jus civile 
papirianum (D. i. 2. 2. 2), he probably uses the term not with reference to 
the real work of Papirius, but to a work composed towards the end of the 
republic by Grahius Flaccus, De Jure Papiriauo (D. 1. 16. 144). 

t D. i. 2. 2. 0. , 
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men\of existing debts, and the creation of tribunes, at first two in 
number, then fi’^e, and afterwards ten, to defend the plebs. These 
champions of the lower order of the State gave great additional 
importance anjJ a new character, or perhaps a beginning, to the 
^omitia tributa, which now had to elect magistrates, who were 
protected themselves by a sacred character, and were specially 
commissioned to maintain the interest of their fellow-tribesmen. 
But the plebs had to struggle with an evil which no partial remedies 
coulS meet. There was no body of laws to which they could 
appeal in case they were wronged. The whole administration of 
the laws was in the hands of the patricians, and there was no ap- 
peal from the decision of the magistrate except in cases where life 
was at stake, or unless the injury, inflicted by wilful perversion 
of the law, was great enough, as in the memorable instance of 
Virginia, to rouse the wronged to the redress of physical force. 
Many of the rights which theoretically belonged to the plebeians 
as having the same private law with the popiims, were practically 
denied them. At last, a successful revolution enabled the plebs 
to insist on a changed form of political government, which might 
open the door of power and office to the members of their own 
body, and supply a machinery for the preparation of a fixed and 
permanent body of law. The Decemvirate, superseding and in- 
corporating into itself every other magistracy, and composed of an 
equal number of patricians and plebeians, was formed 303 A.u.c. 
for the i)urpose of collecting and embodying in the shape of written 
law all those portions ^f the customary law which it was most 
essential for the due administration of justice to placej^n an in- 
disputable footing, and publish for the benefit of the whole body 
of citizens. 

8. The lavish praises bestowed on the laws of the Twelve 
Tables by the later writers of Rome, and the story oF 7%^ Twelve 
the deputation sent to learn the laws of Greece, would 'J^^bles, 
give us an idea of a very differ^t T)ody of laws from that which 
these Tables actually presented. We should expect to find a 
Systematic exposition of Roman public and private law as, it 
existed in the times previous to the Gallic invasioy ; and tD find, 
also, thalf the whole body of law Was at ^ least coloured by the 
infusion of a foreign element. We should naturally think that 
there was something new and original in a legislation which Cicero 
considers as almost the perfection of human wisdom.* The frag- 

_ ^ 

* See especially De Orat. i. 43, 44. 
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ments of the Twelve Tables which remain to us show hoW erro- 
neous are these conceptions of their contents. ^There is nothing 
whatsoever which we can decidedly pronounce to be borrowed 
from a foreign origin, except possibly some provicions respecting 
the law of funerals, taken from the laws of Solon. These Table's 
contained, for the most part, short enunciations of those points of 
law which the conduct of the affairs of daily life required to be 
settled and publicly announced. The law had existed beforf , but 
in a floating, vague, traditionary shape, only some very few laws 
having been engraved on tablets and publicly displayed. The 
Twelve Tables left to the decision of the magistrate, and the 
interpretation of those skilled in law, the application and exposi- 
tion of these principles ; they also left many parts of the custo- 
mary law wholly untouched on. But what the exigencies of the 
time required deciding, they decided ; and they laid a firm foun- 
dation on which the structure of private law would rest for the 
future. It is not difficult to understand how this was esteemed so 
great a gain to the large body of the citizens, that these laws were 
spoken of by the ancients as Jhe creations of a new legislation. 

The following are the chief provisions of the Twelve Tables, 
so far as they are known.* — 1. The First Table related to the pro- 
ceedings in a civil suit. If the person summoned before the 
magistrate would not come, he was to be forced to go, but for an 
old or sick man a beast of burden was to be provided. If the 
adversaries could agree on the way, they were to be allowed to do 
so. If not, the statements of both were to be heard before midday 
in the Cbjiitium or the Forum, and then, after midday, the magis- 
trate was to adjudge the thing, but every process was to be stopped 
at sunset. 2. The Second Tkble fixed the amount to be depo- 
sited in the action by wager, and provided that the affair might be 
put off if necessary, as if, among other things, the judge or arbiter 
appointed by the magistrate was ill; and pointed out how witnesses 
might be summoned. 3. The Tjjiird Table was apparently made 
in favour of debtors, for though it left them ultimately at the 
mercy of the creditor, it gave them new means of averting their 
fate, They i^ere to have thirty days before any steps could be 
taken against them on a dbbt confessed or decided ib be due. 
They might then be brought^ before a magistrate, and unless pay- 

* This summary is taken from the arrangement of the supposed con- 
tents of the Twelve Tables adopted by Ortolan ; but in many points, and 
especially in the assignment to a particuktr Table of a fragment, this arrange- 
ment is necessarily conjectural. 
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med^ was made or a surety {vindex) found, the creditor might 
put them in irons, but not of more than fifteen pounds weight, 
and must give tnem a pound of flour a day. This could last for 
sixty days only, and the debtor had meanwhile to be produced 
before the magistrate to show he was alive; and notice of the 
amount of the debt must be given on three market-days by the 
creditor, so that an opportunity of ransoming the debtor might be 
given. Then, but not till then, the debtor was at the mercy of 
the creditor, who could sell him as a slave or kill him, and if there 
were several creditors, they might hew him in pieces, and although 
any of them took a part of his body larger in proportion than his 
claim, he was not to be punished. 4. The Fourth Table referred 
to the father of the family, who was bidden to destroy deformed 
children, and whose absolute power over the life and liberty ot 
his children was established, while it was provided that if he 
sold his son three times, the son should be freed from his power. 
5. The Fifth Table related to inheritances aild tutorships. Wo- 
men were to be in perpetual; tutorship, except the vestal virgins. 
As a man disposed by testament, so was the law to be ; but if 
he died intestate, and without a suus heres^ his nearest agnatic or, 
in default of agnatiy the gentilesy were to take. The agaatl 
were to be tutors, and have the custody of madmen who had no 
curators. 6. The Sixth Table referred to ownership, and pro- 
vided that the words spoken in the solemn forms of transfer, 
a nexum or mancipiumy should be held binding ; that he who 
denied them should pay double ; that ten years’ possession for 
immoveables, and one for moveables, should be the tim^ necessary 
for usucapion, and that a year should suffice for the usucapion of 
a wife by her husband, unless she Absented herself for three nights 
in the time ; that no one not a Roman citizen should acquire 
by usucapion ; and that materials built into a house should not be 
reclaimed by their owner, at least until the building was taken or 
fell down. The property in a lining sold was not to pass to the 
purchaser until the vendor was satisfied. The fictitious suit for 
Ihe transfer of property called in jure cessioy and mancipation, 
were confirmed. 7. The Seventh Table contained provismns as 
to buildings and to plots of land, as tb the \yidth of way to be left, 
as to overhanging trees, and so fort|i ; and in cafee of disputes as 
to boundaries, the magistrate was to appoint arbitrators. 8. The 
Eighth Table dealt with delicts. It prescribed capital punish- 
ment for libellous songs and .putrages. A limb was to be given 
for a limb, three hundred asses for the tooth of a free man, and 
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one hundred and fifty for the tooth of a slave ; for an or 

minor outrage, twenty-five asses ; a four-footed beast doing injury 
might be given up to whomsoever it injured,in lieii of compensation. 
The nocturnal devastation of crops or .the incendi^sm of a build- 
ing was punished with death. Theft, if the thief was caught red-- 
handed, was to be punished by the thief, if a freeman, being 
given over to the person robbed, and, if a slave, by his being 
beaten and thrown from the Tarpeian Rock ; while various other 
provisions are made as to theft, fixing minor penalties, where the 
circumstances were not so grave. The rate of interest was fixed at 
8^ per cent, per annum {centesimce usurcs)^ and the usurer who 
exceeded this was to be fined quadruple. The false witness was to 
be thrown from the Rock, and the witness, in a solemn form, who 
refused his testimony was to be infamous ; and the enchanter and 
poisoner were to be punished. 9. The Ninth Table related to public 
law, and provided that there were to be no privilefjfia, or laws affect- 
ing individuals on^y ; that the centuries alone could pronounce 
capital sentence; that the judge or arbiter taking a bribe should be 
punishable capitally ; that there should be an appeal to the people 
from every penal sentence ; a&d that death should be the punish- 
ment of leaguing with or handing over a citizen to the enemy. 
10. The Tenth Table related to funerals, limiting the ceremonies 
and display attending them. 11. The Eleventh Table prohibited 
the marriage of patricians and plebeians ; and 12. The Twelfth 
Table had reference to some miscellaneous matters ; as that a slave 
who had done an injury might be abandoned to the person injured, 
in lieu compensation. The seizure of anything belonging to 
the debtor {pignoris capio) was permitted when the debt had been 
contracted, or the sum due was to be expended, for sacrificial 
j)urposes. 

It mll*be observed that the Twelve Tables recognise four of 
the actions of law, the nature of which will be noticed in a later 
part of the Introduction, vft., mcramentam, judiciis postulatio^ 
(in the shape of the arbitration to be given to settle boundaries), 
manns injectio, and pignoris capio. They further recognise the 
distinction between the magistrate and the judex^ which was the 
characteristic feature of Roman procedure ; and probably these 
actions of law and this distinction between the judge and the 
magistrate date Trom a time much earlier than the Twelve Tables. 
Most, too, of the characteristic points of Roman civil law are to 
be found in the Twelve Tables. ^ The patria potestas, usucapion. 
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tutela^, testamentary and intestate succession, the nexum^ 
cipatio, all are en^rced, and evidently formed part of the ancient 
customary law of Rome. 

9. The Decemvirate was nominally intended to be a means of 
reinovinff, as far as was then thou^^ht possible, the 

. . , , ? ^ TX T 1 The attain’ 

political distinction between the orders. How little mf^t of poll- 
the object was really accomplished is notorious. Al- 
though half the decemvirs were plebeians, the suppres- 
sion of the meetings of the comitia tributa^ and the loss of tribunes, 
was poorly compensated by the presence of magistrates who acted 
in conjunction with patricians, and readily yielded deference to 
their colleagues. Besides, the Two Tables added in the year of 
the second Decemvirate contained provisions which later writers 
considered manifestly unjust;* and we have seen that, among 
other things, they expressly refused the connuhitim to the plchs, - 
The Twelve Tables, as fixing and proclaiming the law, were un- 
doubtedly a source of great strength to the plebd'lans, and enabled 
them to maintain a much more secure position in their future 
struggles; but the Decemvirate, regarded as a crisis in their 
l)olitical history, was certainly unfavourable to them. Nothing 
shows more completely that this was so than the progress they 
made immediately after the downfall of Appius Claudius and his 
colleagues. The laws of Horatius and Valerius not only forbad 
the constitution of any magistracy from which there should be no 
aj^peal, but ])rovided that the ordinances of the comitia trihuta 
should, if sanctioned by tlte senate and the curies, be binding on 
all Roman citizens ; and ii^ 309, only four years after tll^ aboli- 
tion of the Decemvirate, the Canuleian law gave the vonnuhivm 
to the plchs, and the marriage of a pafiician with a plebeian was no 
longer forbidden by law. This change was important^not only 
as removing a distinction mortifying to many individuals and em- 
barrassing many of the relations of private life, but as breaking 
through one of the barriers whic^ tfie jus sacrum had hitherto 
interposed in the way of the plchs,^ The obstacle of a religious 
dis/][uaUfication was the reason generally assigned by the ])opulus 
for the exclusion of plebeians from public oflSces ; $ und it w^ a 

* Ci(^ jDc Hop, ii. 37. 

t Idid(iuc (lecemviros connnhium dltiinisse, ne incertd prole ampicia 
turharenfur. — Liv. iv. 6. 

X Interroganfi trihunOj curplebemm con sulcm fieri uqu oportcret ? respondit, 
qudd nenio pkheius ampicia haheret. — iJlv. iv. C. 
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great step towards political equality that the objection mged to 
marriages between the two orders — that it woul^ disturb the sacra 
of the gentes — should be overcome. The advance of the plehs to 
political equality was, however, very slow; andcit was not until 
a century and a half had elapsed from the passing of the Canuleian 
law that the two orders were placed on an equal footing. We 
may take the year 467 a.u.C., the date of the lex Hortensia^ as 
the period when we can first pronounce that the distinction of the 
two orders was really done away. When that law ha3 been 
passed, the plebeian had a full share in the jus publicum and the 
jus sacrum. The ordinances of the comitia tributa required no 
confirmation of the curies, no sanction of the Senate ; they were 
binding on the whole Roman people directly they were passed. 
The equality between the two orders was so complete that the 
plebeian could become consul, censor, praetor, curule aedile ; he 
could enter the Senate, he could administer justice; he was 
excluded from n6ne of the privileges of the sacrum ; he could 
become pontifex and augur ; and though he could not of course 
take part in any of the sacrpt belonging to particular gentes^ go 
through certain religious ceremonies, or be engaged in the service 
of particular gods, these exceptions did not lower his political 
position. As far as the history of law is concerned, we may 
henceforward lose sight of the distinction between plebeian and 
patrician. 

10. From the writings of the later jurists, and especially 
from those of Gains and Cicero, and from the frag- 
Thcju8%^de. Twelve Tables that have come down 

to us, we can collect the essential features of the private law of 
Rome in its earliest period, Tbefore a general advance in civilisa- 
tion had modified it. This early law, which rested on custom as 
its foundation, and the elements of which, except so far as 
appeared in the laws of the^ Twelve Tables, were only known by 
tradition, was called in subsequent times the^w^ civile, the pecu- 
liar law of the Roman State. The history of Roman law is the 
history of the changes introduced into this law, of the additions 
made to it;^ and of the method adopted in the process. The 
notion of a body of customary law, in part unwritten, which was 
not abrogated, but was eyaded or amplified by persons acting 
under the ideas of later times, is the notion which, above all 
others, must be embraced clearly by any one who wishes to under- 
stand Roman law. The jus cimle must always be taken as the 
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standing point, and in tracing the history of the later law we have 
always to trace hgw, while the jus civile still remained in force, 
the law was made to suit the requirements of different periods by 
evading or addiiig to the jus civile. It was only in the later days 
of the Empire that the jus civile began to be swept away. When 
we come to speak of the contents of Roman private law, we shall 
have occasion to notice what were the leading features of the,;M5 
civile. We need not at present do more than say that, when a 
student of Roman law has made himself acquainted with the 
elementary doctrines, he will find that the chief of these peculiar 
principles, dating from an unknown antiquity, and affecting the 
whole body of later jurisprudence, are those which determine the 
position of a father of a family, the succession to his estate, and 
the contracts and actions relating to the chief possessions of an 
agricultural proprietor. 

11. The conquest of Italy and the gradual spread of Roman 
conquest materially altered the character of the^legal conqueu of 
system. A branch of law almost entirely new sprang 
up, which determined the different ^relations in which the con- 
quered cities and nations were to stand with reference to Rome 
itself. As a general rule, and as compared with other nations of 
antiquity, Rome governed those whom she had vanquished with 
wisdom and moderation. Particular governors, indeed, abused 
their power ; but the policy of the State was not a severe one, 
and Rome connected herself with her subject allies by conceding 
them privileges proportionate to their importance, or their ser- 
vices. The jus Latinum %nd the Italicum are terms^miliar 
to all readers of Roman history ; the first expressed that, with 
various degrees of completeness, th^ rights of Roman citizenship 
were accorded to the inhabitants of different towns, some having 
the commercium only, some also the connuhium. Towards the 
end of the republic, after the Social War (a.u.c. 663), the dis- 
tinction of the LatinitaSy as a pai^al right of citizenship attached 
to the inhabitants of particular places, disappeared among the 
people of Italy, The lex Junia (a.u.c. 664) and the lex Plautia 
(a.u.c. 663) gave the full rights of citizenship to almost the whole 
of Italy, aifd the Italians were distriblited ajnong the thirty-five 
tribes. The jus Italicum expressed a qertain amount of municipal 
independence and exemption from taxation, attached to the dif- 
ferent places on which the right was bestowed. The citizens of 
some particular places in the provinces possessed the jus Latinum^ 
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and the jus Italicum was attached to certain privileged citifiS ; but 
the provinces generally had no participation in either right. They 
were subject to a proconsul or propraetor, paid taxes to the trea- 
sury of Rome, and had as much of the law of Rome imposed upon 
them, and were made to conform as nearly to Roman political 
notions, as their conquerors considered expedient.* 

12. But the contact of Rome with foreign nations produced a 
much more remarkable effect on Roman law than the introduction 
of a new branch of law regulating the position of subject nations. 

It wrought, or at least contributed largely to work, a 
Blman hw revolution in the legal notions of the Roman people. 
^Prators^ It forced them to compare other systems with their 
own. In the language of the jurists, it brought the 
jus (jentiurriy that is, the law ascertained to obtain generally in 
other nations, side by side with the civile^ the old law of Rome. 
The pr(Btor peregrinus, who was appointed (a.u.C. 507) to ad- 
judge suits in which persons who were not citizens were parties, 
could not bind strangers within the narrow and technical limits 
in which Romans were accu,stomed to move. Many of the most 
important parts of Roman law were such that their provisions 
could not be extended to any but citizens. No one, for instance, 
except a citizen, could have the peculiar ownership termed domi-- 
nium ex jure Quiritium. But when justice and reason pronounced 
a stranger to be an owner, it was impossible for a preetor not to 
recognise an ownership different from that which a citizen would 
claim ; and what magistrates were obliged to do in the case of 
strange?s, the requirements of advancing civilisation soon induced 
them to do in the case of citizens. They recognised and gave 
effect to principles different from those of the municipal law of 
Rome. This municipal law remained in force wherever its pro- 
visions could give all that was required to do substantial justice ; 
but when they could not, the praetor appealed to a wider law, and 
sought in the principles of equi<^ a remedy for the deficiencies of 
the jus civile. He pronounced decrees {edicta)^ laying down the 
law as he conceived it ought to be, if it was to regulate aright 
the Viase before him. In process of time it became the custom for 
the praetor to collect into one edictum the rules on which he in- 
tended to act during his temire of office, and to publish them on 
a tablet {in alho) at the commencement of his official year. The 

* See Waenk(enig, Hist, du droit romain exteme, p. 70. Savigny, 
Geschicht Bom, Bechts, vol. i. ch. 2. * 
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edict, put forward at the beginning of the year of oflSce, and 
running on from fine praetor to another, was termed the edictum 
perpetuum. How much the praetor was aided in the formation 
o^ a broader and*more comprehensive system of law by a change 
in the form of actions, will appear when we come to speak of the 
system of civil process. By degrees such a system was intro- 
duced and fully established, and the jits honorarium^ the law of 
the preetors* {qui honor es gerehant)^ was spoken of as having a 
distinct place by the side, and as the complement, of the jus civile. 

The praetors gave the formula of an action to the judge. For 
many centuries senators alone were judges until the . 
lex Sempronia (a.u.C. 632) took away the right of ^ 
being judges from the senators, and gave it to the kniglits. 
After a series of contests, the right was shared by the two orders, 
and extended even to persons of inferior rank, so that the 300 
of the senatorial times had become 4,000 by the time of Augustus. 
Besides the judges placed on the annual list {in alho relati) tliere 
were the recuperatores^ who were appointed to determine causes 
to which peregrini were parties, andtwho were taken from every 
rank for the special occasion, who sat three or more together, and 
who were used in cases requiring despatch. And there were 
also the centumviriy taken so many from each tribe, and who 
judged of cases of status, Quiritary property, and testamentary 
and intestate succession. 

13. The progress of law was also much facilitated by the 
growth of a body of men termed juris consulfi or The^rispru- 
juris ptudentes, men who studied the forms, and, in dentbs. 
time, the principles of law, and exj^ounded them for the benefit 
of their friends and dependents. They were generally among 
the first men of the State, and the employment was considered one 
of the most dignified that could occupy the evening of a life of 
public service and magisterial honours. In the earlier times of 
the republic the patricians alone^new the days on which it was 
or .was not lawful to transact legal business, and the forms in 
which actions were to be brought. The story of the publishing 
of a collection of these forms, and of g. list of the d^ys on wfiich 
business could be transacted, by Caius Flaviirs, is familiar to all 
readers of Livy.f But although to ascertain extent the study of 

* Tlie term also included the edicts of the tediles who issued decrees in 
matters that came specially within tlie^ province. 

t Liv. ix. 40. 
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the law became open to all, whether patricians or plebeians, yet it 
does not seem to have been ever undertaken^except by men of 
eminence. Such men used to instruct and protect the persons 
who sought their advice, explain the steps necessary for the su^c- 
cessful conduct of an action, and write out the necessary forms.* 
They gave answers when asked as to the law on a particular 
point ; and though they professed only to interpret the Twelve 
Tables, not to make laws, their notion of interpretation was so 
wide that it included whatever could be brought within the spirit 
of anything which the Twelve Tables enacted. Such answers 
{responsa) were of course of no legal authority; but as the sago 
would frequently accompany his client f (as the questioner was 
called) before the magistrate, and announce his opinion, it had 
frequently all the effect upon the magistrate which a positive 
enactment would have had, and thus the responsa prudentum 
came to be enumerated among the direct sources of law. The 
names of some of these sages have been handed down to us. Cato 
the censor, and Severus Sulpicius, the cotemporary of Cicero, are 
those otherwise best known to us.f In the latter days of the 
republic juris prudentes were men acquainted with some por- 
tion at least of Greek philosophy, men of learning and general 
cultivation ; and it is not difficult to understand how powerfully 
their authority, acting almost directly on judicial decisions, must 
have contributed to the change which the law underwent towards 
the end of the republic. 

14.^By far the most important addition to the system of 
TU law of lioman law which the jurists introduced from Greek 
nature. philosophy, was^ the conception of the lex naturae. 
We learn from the writings of Cicero whence this conception 
came, and what was understood by it.§ It came from the Stoics, 
and especially from Chrysippus. By natura^ for which Cicero 
sometimes substitutes mund^is^ was meant the universe of things, 
and this universe the Stoics declared to be guided by reason. 
But as reason is thus a directive power, forbidding and enjoining, 
it is called law {lex est ratio snmma insita in natura, quaejuhet ea 

1 . Q 

* The duty of a jurisprudent was respomhre, cavere, agire, scribere . — 
Cic. Be Omt. i. 48. 

+ Clienti promere jura. — Hdk. JEpist. ii. 104, 

X Gibbon, viii. 31. 

§ The most important passages in Cicero, with reference to the lex 
naturae, are Be Leg. i. 6-12 ; Be Nat^ Beor. i. 14, ii. 14. 31 ; Be Fin. iv. 7. 
The expressions used in the text are from Be Leg. i. 6, 
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qua facienda sunty j)roliihctque contrarid). But nature is with the 
Stoics both an actiPsre and a passive principle, and there is no source 
of the law of nature beyond nature itself. By lex naturcBy there- 
fore, was meant jftrimarily the determining force of the universe, a 
force inherent in the universe by its constitution {lex est natura vis). 
But man has reason, and as reason cannot be twofold, the ratio 
of the universe must be the same as the ratio of man, and the 
lex naturcB will be the law by which the actions of man are to be 
guided, as well as the law directing the universe. Virtue, or 
moral excellence, may be described as living in accordance with 
reason, or with the law of the universe. These notions worked 
themselves into Komaii law, and the practical shape they took 
was that morality, so far as it could come within the scope of 
judges, was regarded as enjoined by law. The jurists did not 
draw any sharp line between law and morality. As the lex naturce 
was a lexy it must have a place in the law of Rome. The prajtor 
considered himself bound to arrange his deeftions so that no 
strong moral claims should be disregarded. He had to give effect 
to the lex nafurcBy not only because i^ was morally right to do so, 
but also because the lex naturce was a lex. When a rigid adlier- 
ence to the doctrines of the jus civile threatened to do a moral 
wrong, and produce a result that was not equitable, there the lex 
natura was supposed to operate, and the praetor, in accordance 
with its dictates, provided a remedy by means of the pliant forms 
of the praetorian actions. Gradually the cases, as well as the 
modes in which he would \hus interfere, grew more and more cer- 
tain and recognised, and thus a body of equitable princlf)les was 
introduced into Roman law. The two great agents in modifying 
and extending the old, rigid, narrow system of the jus civile were 
thus the jus gentium and the lex natura ; that is, generalisations 
from the legal systems of other nations, and morality looked on 
according to the philosophy of the Stoics as sanctioned by a law. 
But as, on the one hand, the geileralisations from experience had 
ii^ themselves no binding force, and as, on the other, the best 
index to ascertain what morality commanded was to examine the 
contents other legal systems, the jus gentium^ and the lex 
natura were each the complement of the oljier, and were often 
looked on by the jurists as making «ne whole, to^ which the term 
jus gentium was generally applied.* 

* See Austin, Province of Jurisprudence determined. Appendix, 
page xii. * 
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15. The centuries met to decide questions of war ana peace, 

and to choose the higher magistrates; but the ♦laws which, after 

Sources of the lex Hortensia^ were passed to effect any real 

Ugislaimi, change in the body of Roman law/ were almost all 

plehiscita. The comitia trihuta were recognised as almost the 

exclusive centre of legislative power ; but in the later times of 

the republic a continually-increasing importance was 

attached to the ordinances of the senate. Gains 

says that it had been questioned whether the senatus’-consulta 

had the force of law.* Perhaps they had not exactly the force 

of law at any time under the republic, excepting when they 

related to matters which it was the peculiar province of the 

senate to regulate ; but they were probably of little less weight 

than enactments recognized as constitutionally bind- 
Thc Senate. . ^ ^ n . . t i • , 

ing. J he senate successiully maintained a claim j to 

exercise a dispensing power, and to release individuals from 
obedience to particular laws. It was generally able to reject a 
law, either wholly or partly, by calling in the aid of religious 
scruples ; and if it added a clause to a law, the new portion of 
the law was as binding as the old.t In the shape of directions 
to particular magistrates, it issued injunctions, of which the force 
was felt by all those who were subject to the magistrate’s power ; 
and it made, we have reason to think, independent enactments in 
matters belonging to religion, police, and civil administration, 
and perhaps even in matters of private law.§ The senate com- 
prised the richest and most influential men in the State; the 
disruptibn of society attending the cml wars strengthened their 
influence ; and the Romans of the days of Cicero were quite 
prepared for the place which the senate held,* as a legislative 
body, under the early Caesars. 

The growth of law during the time that elapsed between the 
promulgation of the Twelve Tables and the commencement of 
the empire is marked not only by the abolition of the actions 
of law and the institution of praetorian actions, but by t^e 
development of the law of obligations, the old conveyance of 
nextm having expanded into verbal and literal contraejis, and real 

contracts being recognised where no form but the delivery of the 

- . _ _ 

* Cicero mentions them among the sources of law. — Topic. 5. 

f Asoon. Argum. in Coi'nel. (Orell. p. 67). 

X Ascox. Argimi. in Cornel. (Orell. p. C7). 

§ PucHTA, Listit. i. 298. ' 
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thing was required; and four forms of purely consensual con- 
tracts being admitted as part of the civil law ; to all which the 
praetor constantly added cases in which he announced that he 
would recognise lind enforce an obligation. The praetor, too, pro- 
tected and regulated possession as apart from ownership; and 
his attention was bestowed on the ties of blood, the father being 
restrained from disinheriting his children, and cognati taking the 
place of gentiles in intestate succession. 

16. The first emperors were only the chief magistrates of the 
republic. Augustus and his immediate successors ^ 
united in their own persons all the highest offices of 
the State. The hnperiumy or supreme command, was conferred 
on them by the lex regia passed as a matter of form at the be- 
ginning of their reign, and by which the later jurists supposed 
that the people devolved on the emperor all their own right to 
govern and to legislate.^ The assumption of despotism was veiled 
under an adherence to republican forms ; and, at any rate during 
the first century of our era, the emperor always affected to con- 
sider himself as nothing more than the priueeps reipuhlicoi. 
Although we have instances, even in the time of Augustus, of 
edicts intended to be binding by the mere authority of the 
emperor, yet the people at first, and the senate afterwards, was 
recognised as the primary source of law. By degrees the 
emperor usurped the sole legislative authority, either dictating to 
the senate what it was to enact, or, in later times, enacting it 
himself. The will of the* prince came to have the force of law.f 
Sometimes this will decided what the law should be by flie pub- 
lication of edicta pronounced by the emperor in his magisterial 
capacity, or mandata^ orders directed to particular officers ; some- 
times by decreta^ or judicial sentences given by th^ emperor, 
which served as precedents ; at other times by rescripta^ that is, 
answers given by the emperor to magistrates who requested his 
assistance in the decision of doubtful points. 

^17. The people did not cease to make laws for a considerable time 
after the commencement of the empire.^ These laws 
were of ccgirse really the creations of the emperor’s ^ 
will. Augustus, for instance, procured the sanction of legislation 


* D. i. 4. 1. 

+ i. 2. 6 : Qnod principi placuit, legis hahet vigoi'em. 
J Gaius mentions a lej& Cldkidia . — Gaius, i. 157. 
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to a series of measures which made a considerable innovation in 
private law. These measures were designed tfl repress and dis- 
courage the excesses and corruption of a demoralised society. 
The lex Julia et Papia Poppma^ and others of a Similar character, 
attempted to restore virtue to private life by a system of rewards 
and penalties, attaehed to the fulfilment or neglect of family 
duties, and consisting chiefly in the taking away of testamentary 
benefits from the unmarried and childless, and giving them to those 
married with children, and, in default, to the treasury. They 
failed in their object; but the portion of law to which they 
belonged, and especially that of testaments and legacies, was con- 
siderably modified by their provisions. To the time of Augustus 
also belongs the introduction of Jideicommissa and codicils. 

18. After the middle of the first century of our era, all legis- 

Tlie Senate enactments of which we know are senatus~coji^ 

sulta. The election of magistrates was transferred to 
the senate from the comitia^ and the senate was intrusted with 
the cognisance of offences against the emperor and the State, and 
the decision of appeals from inferior tribunals.f The later jurists 
said that the senate was made to represent the whole people, 
because the number of the citizens became too great to permit of 
their acting as a political body.J However historically false this 
may be, it yet is so far true that the senate was, in the earlier 
times of the empire, a body distinct from, and, in a certain very 
limited degree, opposed to, the emperor. We have some few 
memorable instances in Tacitus of senators who dared to speak 
what th'ey thought,§ and who show^ that the senate was, in 
more than name, a remnant of the republic. Gradually the very 
notion of independent action died away, and the senate met merely 
to adopt Ijie will of its master. 

19. The edictum perpetuum^ the annual edict of the preetor, as 

being tlie writtoji exposition of the jus honorarium^ 
was the subject many of the treatises of tlie 
Roman jurists. In the time of Hadrian, a jurist* * * § of 
great eminence, Salvius Julianus, was appointed by the emperor 
to dfaw up Sn edict, partly^ from existing edicts, partly according 
to his own opinion ef what was necessary, which should serve as 

* Tacit. Annal. i. 15. 

t Suet. Calig. 2 ; Nero, 17. Tacit. Annal, xiii. 44. 

X Inst, L 2. 6. PoMPONius in Dig, i. 2. 9. 

§ Tacit. Hist, iv. 8. PubuTA, Inst, i. 612. 
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the guide and rule of all succeeding prastors. The edict which 
he drew up, and fo which the sanction of Hadrian gave the force 
of law, was itself termed the edictum perpetuum^ the word •per- 
p^tuum^ instead 5f meaning, as before, that the edict ran on from 
year to year, being used to express that the edict was permanent 
and unchangeable. The different magistrates, who had to apply the 
edict, would thenceforward use their own discretion only when the 
edict drawn up by Julianus did not serve as an express authority. 

20. The writings of the jurists, the authority attached to 
their decisions, and the admirable manner in which . 
they developed and arranged the law, formed the 
most marked feature of the legal history of this period. 
Augustus found the position which the great sages of the law 
held in public opinion too important a one to be overlooked in his 
scheme of government. He formally gave to their decisions the 
weight which usage had in many instances given them already ; 
and it was enacted that their answers shoulJ be solicited and 
announced in a formal manner, and given under the sanction of 
the emperor. Hadrian decided that they should have the force 
of law, provided the respondents all agreed in their answer ; but, 
if they differed, the judge was at liberty to adhere to whichever 
opinion he preferred.* Among the eminent jurists of the days 
of Augustus was Trebatius, whose opinion, as the Institutes tell 
us, was specially asked by Augustus as to the propriety of 
admitting codicils. Two others, of even higher authority, 
Antistius Labeo and Ateius Capito, represented in 
the same period two oppo^te modes of regarding law, Labeo and 
and were the founders of schools which maintained 
and handed down their respective opinions. Labeo, in whom a 
wider culture had instilled a love of general princip\ps, did not 
hesitate to make such innovations as he conceived reason and 
philosophy to require : Capito was .distinguished by the fidelity 
with which he adhered to the laW as he had himself received itf 
A succession of jurists of greater or less renown divided them- 
selves under the banners of these rival authorities. But the 
schools of* which Labeo and Capito were the first aftthors dW not 
derive their names from their founders. The one school was 

* Gaius, i. 7. 

t Labeo iivgenii qualitate et fducia doctriiiXf qni et in cseteris sapient iae 
partihKs operam dederat, plurima innovare statuit, Ateiiis Ga])ito, i/n his quse 
ei tradita erant, perseverahat, — Dig, t, 2. 2. 47. 
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termed Prooulians, after Proculus, a distinguished follower of 
Labeo ; the other Sabinians, after Sabinus, a follower of Capito. 
Gaius, who informs us that he was a Sabinian, gives the differing 
opinions of the two schools on many subtle quesfions of law. By 
the labours of this succession of jurists, the law was moulded and 
prepared until it came into the h^inds of the five great luminaries 
of Roman jurisprudence — Gains, Papinian, Paul, Ulpian, and 
Modestinus, whose writings, as we shall see, were subsequently 
made a distinct and special source of law. 

21. Gaius, or Caius, as the name is sometimes written, was 

Gains P^^l^^bly bom in the time of Hadrian, and wrote 

under the Antonines. Of his personal history 
nothing is known. He himself tells us that he was an adherent 
of the school of Sabinus. Besides other works which he is 
known or supposed to have written, he composed a treatise on 
the edictum provincUde (the edict of the proconsul in the pro- 
vinces) and a commentary on the Twelve Tables. But the 
work by which he is best known to us is his Institutes. The 
discovery of the manuscriptf of this work by Niebuhr in 1816 
has contributed greatly to the modern knowledge of Roman 
law. The manuscript had been written over with the letters of 
St. J erome, and its existence was almost entirely unknown until 
Niebuhr brought it to light while examining the contents of the 
library of the Chapter at Verona. The Institutes of Gaius 
formed the basis of those of Justinian, who has followed the order 
in which Gaius treats his subject, and adopted his exposition of 
law, so far as it was applicable to" the times in which the 
Institutes of Justinian were composed. The work of Gaius, 
therefore, showing us what was common to the two periods, and 
also wherq^the law had changed, enables us to understand what 
the change was, and what the law had really been at the time 
when its system was most pej^ect. 

22. JEmilianus Papinianus •was the intimate friend of the 
_ . . Emperor Septimius Severus, and held under him the 

Fapiman, ^ n • n ^ i i ^ 

office 01 praetorian praefect, which had now become 

equi'falent to^that of sui)reme judge. He probably ageompanied 

Severus into Britain^ and was present at the emperor’s death at 

York in a.d. 211. Severus^ commended his two sons, Geta and 

Caracalla, to his care. Caracalla dismissed Papinian from his 

office ; and, after his murder of Geta, is said to have required 

Papinian to compose his vindication. Papinian refused, and was 
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executed by the orders of Caracalla. He was considered the first 
and greatest of jurists, and every epithet which succeeding writers 
could devise to express wisdom, learning, and eloquence was 
heaped on him m profusion. We know, from the Digest, of his 
Bboks of Questions, Books of Answers, and Books of Definitions. 
The fragments of his works which we possess amply justify his 
eminent reputation. 

23. Paul, tJlpian, and Modestinus are all said to have been 
pupils of Papinian. Julius Paulus ^vas a member of 

the imperial council and praetorian praefcct under 
Alexander Severus (a.d. 222). Besides numerous fragments in 
the Digest, we possess his Recejda* ScntenticB^ which was long the 
chief source of law among the Visigoths in Spain. The most 
celebrated of his works, which were very numerous,* was that 
Ad Edictum in 80 books. 

24. Domitius Ulpianus derived his origin, as he himself tells 
us, from Tyre in Pha:nicia.t He wrote several 

works during the reigns of Seplimius Severus and 
Caracalla, and perished (a.d. 228) b^ the hands of the soldiers, 
who killed him in the presence of the emperor, Alexander 
Severus. He was praetorian prsefect at the time of his death, 
but the exact time when he was first a 2 )poiiitcd to the office is 
unknown. The Digest contains a greater number of extracts 
from his writings than from those of any jurist. Besides these 
extracts, we also possess fragments of his com 2 )ositioii in twenty- 
nine titles, known by the name of the Eragmenta Vlplani, 

25. Herennius Modestqpius was the pupil of TJlpian as well 

as of Papinian. He was a member of the imperial ^ ^ ^ 
council in the time of Alexander SeVerus, but hardly 
anything is known of his history. One of the best known of his 
writings is the Excusationurn LibrL We have nothing remaining 
of his composition excej^t the extracts from his works given in the 
Digests. ^ 

26. The influence of Christianity on Roman law was j)artly 
direct, partly indirect. The establishment of a hier- pijiucncr of 
archical rank, the power granted to religious corpora-%# ChrlbUaiigy. 
ations to hold property, the distinctidn between Christians and 
heretics, affecting the civil position of, the latter, the creation of 

* We know the names of more than 70, embracing an extraordinary 
variety of subjects. 

t D. 1. 1. 1. • 
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episcopal courts, and many other similar innovations, gave rise to 
direct specific changes in the law. But its inflijence is even more 
remarkable in the changes which were suggested by its spirit, 
rather than introduced as a necessary part of it% system. To the 
community which citizenship had bound together* succeedlSd 
another bound by the ties of a common religion. The tendency 
of the change was to remove the barriers which had formed a 
part of the older condition of society. If we compare the Insti- 
tutes of Justinian with those of Gains, we find changes in the 
law of marriage, in that of succession, and in many other branches 
of law, in which it is not difiicult to recognise the spirit of 
humanity and reverence for natural ties, which Christianity had 
inspired. The disposition to get rid of many of the more peculiar 
features of the old Roman law, observable in the later legislation, 
was partly indeed the fruit of secular causes ; but it was also in 
a great measure due to the alteration of thought and feeling to 
which the new reSiglon had given birth. But it was not only the 
substance of the law that was changed under the emperor. The 
forms of procedure became different. Even under the formulary 
system the magistrate had occasionally, instead of sending the 
trial of an action to the jvdexy disposed of it himself {cognitio ex^ 
traordinaria). The practice grew more frequent as the empire 
went on, and in a.d. 296 Diocletian ordered the presidents of the 
provinces themselves to try all cases. The formulary system and 
the exposition of the law by the praetors became a thing of the 
past, and the law was altered by the enactments of the emperor, 
and administered directly by the magistrates, 

27. Before we pass to the legislation of Justinian, we must 

bestow a cursory notice on the efforts made by 

Theodosius 11. . 

Iheodosius 11. to determine and arrange the law, 
and to promote its study. With a view to keep alive and increase 
the knowledge of law, he founded (in a.d. 425) a school of juris- 
prudence at Constantinople* ^e also constituted the works of 
the five great writers, Gaius, Papinian, Ulpian, Paul, and 
Modestinus, into a source of law of the highest authority, enstet- 
ingAy a constitution, published a.d. 426, that the judge should 

■ ■ 1 lx 

* The value of citizenship was greatly lessened by the recklessness with 
which it was ejstended. Cara<5alla (a.d. 212) gave the citizenship to all 
persons not slaves, who were then subjects of the empire, leaving it, how- 
ever, possible, that slaves imperfectly manumitted after this date should hold 
the place of Latini, not of cives. ^ 
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always be bound by the opinion expressed by the majority of 
these writers ; if Jhose among them who expressed an opinion on 
the point were equally divided, the opinion of Papinian was to 
prevail : if he w%p silent, the judge could use his own discretion. 
In A.D. 438, Theodosius published his Code, containing a collec- 
tion of the constitutions of the emperors from the time of Con- 
stantine. It was made on the model of two earlier collections 
compiled by the jurists Gregorianus(A.D. 306) and Hermogenianus 
(A.D. 365). 

28. The Emperor Justinian was of Sclavonic origin. His 
native name was Uprauda, a word said to mean 

upright, and thus to have found an equivalent in 
the Latin Justinianus. He was bom at Taurisium in Bulgaria, 
about the year a.d. 482, and having been adopted by his uncle, 
the Emperor Justin, succeeded him as sole emperor in the year 
A.D. 527. He died in a.d. 565, after an eventful reign of thirty- 
eight years. Procopius, the secretary of his general Belisarius, 
has left us a secret memoir of the times, which, if we may rely 
upon his accuracy, would make us believe Justinian to have been 
a weak, avaricious, rapacious tyrant. His court, wholly under 
the influence of his wife Theodora, a degraded woman, whom he 
had raised from the theatre to share his throne, was as corrupt as 
was customary in the empire of the East. Justinian would never 
have been distinguished from among the long list of eastern 
emi)erors had it not been for the victories of his generals and the 
legislation to which he gav^ his name. The successes of Belisarius 
and Narses have shed the splendour of military glory over his 
reign. Biit his principal ^aim to be remembered by posterity is 
his having directed the execution of can undertaking which gave to 
Homan law a form that fitted it to descend to the modern world. 

29. In the year a.d. 528, Justinian issued instructidhs for the 


compilation of a new code, which, founded on that 2'h fi tc d 

Theodosius, and on the earlier codes on which that 

code was based,* should embrace the imperial constitutions down 


* Shortly before the time of Justinian, three attempts had been made to 
draw up a body of law for the use of the western barbarians and their R3mau 
subjects. Tftese were — the edict of Theodofic, king of the Ostrogoths (a.d. 
500) ; the Lex Bomana Bit/rg^i^idiomm (a.i>. 600) ; and the Lex Ito7na7UL 
Vidgothorum (a.d. 606). These names are%o well known that it is perhaps 
hardly proper to pass them over altogether ; but, as their assistance was not 
employed in the construction of Justinian’s legislation, a detailed accoimt 
of them is unnecessary here. , 
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to the date of its promulgation. The task was entrusted to a 
body of ten commissioners, who completed thjsir labours in the 
following year, and in the month of April, a.b. 529, the emperor 
gave it his sanction, and abolished all preceding collections. 

30. In the December of the following year, Tribonian, who 
TUB' t commission appointed to draw up 

* the code, and who had recommended himself to the 
emperor by the energy and ability he had shown, was instructed, 
in conjunction with a body of coadjutors whom he selected to the 
number of sixteen, to make a selection from the writings of the 
elder jurists, which should comprehend all that was most valuable 
in them, and should form a compendious exposition of the law. 
In spite of the foundation of schools of jurisprudence, of which 
those of Rome, Constantinople, and Berytus were the most famous, 
the knowledge which the lawyers of the time had of the writings 
of the old jurists was exceedingly limited. Justinian wished not 
only to promulgafe a body of law which should not be too bulky 
and voluminous for general use, but also to provide a work, the 
study of which should form^a necessary part of legal education. 
The commissioners performed their task in the short space of 
three years, and on the 30th of December, a.d. 533, the emperor 
gave to the result of their labours the force of law. The com- 
pilation, termed Digesta, or Pandect®, from its comprehensive 
character, was divided into fifty books, and was arranged on the 
model of the perpetual edict. Ulpian’s work on the edict had 
been a text-book in the schools of jurisprudence, and probably it 
was this that detennined the commissioners to adopt a model,* 
which has prevented their work having anything like a scientific 
arrangement. There are tliitty-nine jurists from whose writings 
the Digest contains literal extracts, those from Ulpian and Paul 
constituting about one-half of the whole work. 

31. The Digest was too vast a work, and also required for its 

comprehension tSo jsreat a previous knowledge of law, 
TU Bistitutes. ^ \ n X. • r n 

to admit 01 its being made the opening of a course of 

legal study. Justinian, therefore, determined to have an elemAi- 
tary^work composed. He had declared his intention in the consti- 
tution of December a.d. 530, in which he directed the tjompilation 
of the Digest j and Triboyian, in conjunction with Theophilus 
and Dorotheus, respectively professors in the schools of Constan- 


* Waenkcenig, Hist, iu droit romain, p, 182 . 
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tinople and Berytus, were appointed to draw it up. This ele- 
mentary work is th^ Institutes. It was formed on the basis of the 
Institutes of Gains, alterations being made to bring it into har- 
mony with the Digest and Code. 

•32. There were still some points which had been debated by 
the old jurists, and to which the legislation of J ustinian The Fifty J)c- 
did not as yet furnish any answer. To determine these, 

Justinian published a book of Fifty Decisions ; and as the Code 
of the year a.d. 529 was a very imperfect work, it was deter- 
mined to revise that Code, and to incorporate the The second 
Fifty Decisions in the revised edition. Tribonian 
was appointed to superintend the undertaking, and in November, 
A.D. 534, the new code, called the code repetitce 2>'rciilectioms received 
the force of law. This is the code we now have ; the fomier 
code, that of a.d. 529, having been carefully suppressed, and no 
trace of it remaining. The Code, which is divided into twelve 
books, is arranged nearly in the same manner as ftie Digest. 

33. But Justinian could not endure that his having systema- 
tised the law should exclude him frojn law-making. ^ ^ 

He announced in the Code* that any legislative 

reforms he might at any future time see fit to make should be 
published in the form of Novell m Constifntiones. Many such 
Novellce were afterwards published ; the first in January, a.d. 535, 
the last in November, a.d. 564. Altogether they amount to 165 ; 
but no collection of them seems to have been made in the lifetime 
of Justinian. Few of them bear a later date than a.d. 545, the 
year of Tribonian’s death. , 

34. The Institutes of Justinian, after a few general observa- 
tions on the nature, the divisions, and the sources of 

law, proceed to treat, first of persons, then of things, of tu Insti- 
then of successions to deceased persons, then of obli- 
gations, and lastly of actions. An arrangement as nearly similar 
as possible will be observed in th^ following outline of Roman 
private law. 

-• — ^ — - 


* Coiist, de Emend, Cod, 4. 
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EOMAN PRIVATE LAW. 

The reader of Mr. Austin’s Treatise on the province of Juris- 
l)rudence will remember that he proposes, in the outline given 
in the Appendix, to treat the subject of Law by examining, first, 
the science of General Jurisprudence, that is, of the legal notions 
and principles which enter into every system of law ; and secondly, 
the science of Particular Law, that is, as he explains it, ^ The 
science of any such system of Positive Law as now actually ob- 
tains, or once actually obtained in a specifically determined 
nation;’ and he carefully distinguishes between the sciences of 
general and particular jurisprudence and the science or sciences 
which would tell us, not what law is, but what law ought to be. 

The Roman jurists made no approach to a division of the sub- 
ject so accurate and so exhaustive. It is their great merit, the 
real source of their value to modern Europe, that they apprehended 
and elucidated the great leading principles and notions of general 
jurisprudence ; but they did not clearly distinguish between general 
jurisprudence and the municipal law of Rome, or between law and 
morality. As we have said before, they assumed, on the authority 
of Greek philosophy, tliat there w^ a lex naturce binding on them 
because it was a lex, and they endeavoured to work up the dictates 
of this law and of the jus gentium together with the provisions of 
the old civile into a whole. The Institutes of Gaius open 
with a declaration that every system of law must contain the two 
elements of general and municipal law ; but in the Institutes of 
Definitions of there are prefixed two definitions taken from 

^n.sfi( c and the writings of Ulpian ; and, while the definitions them- 
jimsprudence. illustrate the inexactness with which the jurists 

determined the province of jurisprudence, the place assigned to 
them in this compilation shows the utter want of anything like 
philosophy in the age whCn the Institutes were written. The 
first definition defines the moral virtue of justice by reference to 
a legal term [jus), which it leaves unexplained : the second pro- 
nounces ji*risprudence to be the ^ science of things human and 
divine,’ a phrase which, originally referring, perhaps?, to the dis- 
tinction between pontifical and secular law, has no general mean- 
ing, except as a summary of the philosophy which thought that 
law was the expression of a reason common to the universe and 
to man. We can only treat thg Roman notions of law and juris- 
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prudence historically, and ascertain what they were and whence 
they came: we cannot make them fit into the more accurate 
shapes assigned to these general terms by the modern philosophy 
of law. • 

• 35. The preceding historical sketch will have sufficed to show 
what were the sources of Eoman law: (1) There was 
the old jus civile y which mainly depended on custom 
as its basis. (2) There were the judicial decisions of the pratorsy 
and the opinion of the juris prudentes, supplementing the jus 
civile from the dictates of the lex naturcB and the jus gentium ; 
and (3) There were positive enactments, which may be divided 
into leges y plehiscitay senatus-consultay and announcements of the 
will of the emperor. 

36. The main legal term with which we have to start in 
approaching Roman law is jus. The word is used to ^ 
signify both the sum of rights and their corresponding 
duties sanctioned by law, and also any single on8 of these rights. 
The law prescribes different relations in which the members of a 
State are to stand to things and to e^h other. The claim, pro- 
tected by legal remedies, which each man has to have any of these 
relations observed in his own case is a right ; and as 
the right must be conceived to belong to or reside in, 
a person, we speak of a right being the right of a person, e.g. my 
right to have that book, your right to have that house (^jus meumy 
jus tuum). When we examine the different rights established by 
law in a State, we find son>e of a public character, affecting in- 
dividuals as memlDcrs of a Ijody politic ; others of a private cha- 
racter, affecting individuals directly. It is only of the private 
rights established by Eoman law that? we now propose to speak ; 
and as rights are either rights which persons have over things, or 
rights which persons have against some other person j)^^ision of 
or persons, w^e shall treat, first, of the mode in which subject 
the Eoman law regarded persons ; ^hen of the mode in which it 
regarded things; then of the rights it gave to persons against 
per^ns ; and, lastly, of the method by which the State enforced 
private rights when disputed or disregarded, that is, thirsystem^of 
civil process.* • 
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1. PERSONS. 


37. The word •persona had, in the usage ^of Koman law, a 
^ different meaning from that which we ordinarily <it- 

the word •per- tach to the word person. Whoever or whatever was 
capable of having, and being subject to, rights was a 
persona. All men possessing a reasonable will would naturally be 
personcB ; but not all those who were, physically speaking, men, 
were personce. Slaves, for instance, were, not in a position to 
exercise their reason and will, and the law, therefore, refused to 
treat them as personae. On the other hand, many personae had no 
physical existence. The law clothed certain abstract conceptions 
with an existence, and attached to them the capability of having, 
and being subject to, rights. The law, for instance, spoke of the 
State as a persona. It was treated as being capable of having 
rights, and of being subject to them. These rights really belonged 
to the men who composed the State, and they flowed from the 
constitution and position of associated individuals. But, in the 
theory and language of law, the rights of the whole community 
were referred to the State, to an abstract conception interposed 
between these rights and the individual members of the society. 
So, a corporation, or an ecclesiastical institution, was a persona^ 
quite apart from the individual personae who formed the one and 
administered the other. Even the Jiscus, or imperial treasury, as 
being the symbol of the abstract epneeption of the emperor’s 
claims, was spoken of as a persona, 

38. The technical term for the position of an individual re- 
garded as a legal person was status^ and the constitu- 
tive elements of his status were liberty, citizenship, 

and mefnbership in a family. First, he must be free. A slave 
had no rights. In the earlier days of Koman law, 
no one would^have conceived this to be unnatural. 
But philosophy, and the study of morality, taught the later 
jurists that the condition of a slave was a violation of nabaral 
la^* It not, however, necessary that the person should have 
been bom free {ingenuusy^ for the process of manunsission placed 
the slave in some'degree on a level with the freedman (lihertinus^ 
or, if spokeli of with reference to his master, libertus *), It de- 


StatiLS. 


Freedom. 


* The Latin for a freedman was libertimis ; but libertus Titii is the Latin 
for the freedman of Titius. 
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pended on the mode and circumstance of his manumission whether 
he became at once %. Eoman citizen ; but in whatever way he was 
enfranchised he still owed certain duties to his patron, and in 
ce^,tain cases his patron was his heir. 

39. The second element of the status was citizenship. The 
Roman notion of the State was that of a compact ^ ^ 
privileged body separated off from the rest of the 
world by the exclusive possession of certain public and private 
rights. In the early times of Home the cives^ or members of the 
State, were divided into two bodies of patres and plebeians, the 
former of whom had a public and sacred law peculiar to them- 
selves, while they shared with the latter the system of private law. 
Beyond the State all were hostes and barbari. But as civilisation 
progressed, the number of foreigners who resorted to Rome for 
trade, or were otherwise brought into friendly relations with citi- 
zens, was so great that they were looked upon as a distinct class, 
that of j)eregrinL To be a citizen was thenceforward not to be a 
peregrlnvsy the force of the one idea being brought out by the 
prominence of its opposite. A peregrinus was subject only to the 
jus gentium ; citizens alone could claim the privileges of the jus 
Quiritium. But when her conquests placed Rome in new and 
varying relations with the nations of Italy, an intermediate posi- 
tion between the citizen and the peregrinus was accorded to the 
more privileged of the vanquished. Some of the rights of the 
citizen were given to them, and some were withheld. These 
peculiar rights of the citizen were summed up in the familiar term 
suffragiurn et honores, the ^ight of voting and the capacity of 
holding magisterial offices, and in the terms connubiam and 
cornmercium. Connubium is a term which explains itself. The 
foundation of the Roman family was a marriage accordiqg to the 
jus Quiritium, and not to have the connubium was to be incapable 
of entering into the Roman family system. In the word commer^ 
cium were included the power o?^ holding property and making 
con|racts according to the Eoman law, and also the testamenti 
factioy or power to make a will, and to accept property under one. 
By the jus i^atinum and the jus Italicum various modfficationS of 
the different rights implied in the civitas were«granted. The jus 
Latinum gave private rights to individuals, the jus Italicum gave 
public rights to towns. In some cases the^V^ Latinum gave the 
connubium and cornmercium ; in some only the latter, in many 
only a portion of the latter; ih^testq^menti f actio ^ the power of 
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making, or taking under, a testament being withheld. The jus 
Italicum gave certain favoured towns a free municipal constitu- 
tion, an immunity from direct taxation, and m^e the soil subject 
to Quiritarian ownership (see sec. 58). In the course of time other 
shades between the civis and the peregrinus were introduced, but 
all distinction between them was gradually swept away, by the 
increasing recklessness with which the rights of citizenship were 
bestowed. At last Caracalla made all the free subjects of the 
empire citizens ; and thenceforward the class of peregrini, pro- 
perly speaking, ceased to exist. All the free inhabitants of the 
civilised world were cives^ and beyond were nothing but harhari 
and hostes^ 

40. The Roman family, in the peculiar shape it assumed under 
ihejus Quiritiiimy was modelled on a civil ratlier than 
family. ^ natural basis. The tie which bound members of 
the same family was not that of blood; it was their common 
position in the midst of an artificial system. For the formation 
of such a family, a legal marriage was an indispensable prelimi- 
nary ; but it was only a pieliminary, and the peculiar cliaracter 
of the family did not in any way flow from the tie. The head of 
the family was all in all. He did not so much represent as absorb 
in himself the subordinate members. He alone was sui jitrls^ i.e. 
had an indcj)endent will ; all the other members were alieni juris 
their wills were not independent, but were only expressed through 
their chief. The paterfamilias y the head of the family, was said 
to have all the other members of his family In his power ; and this 
power {patrio potestas) was the foundation of all that peculiarly 
characterised the Roman faijiily. At the head of the family stood 
the paterfamilias alone. Beneath him came his children, sons and 
daughters, and his wife, who, in order to preserve the symmetry 
of the system, was treated by law as a daughter.* If a daughter 
married, she left this family, and passed into the family of her 
husband ; but if a son married, all his children were as much in 
the power of the paterfamilias as the son himself. Thus allothe 
descendants through the male line were in the power of the same 
person. And it was this that constituted the link of# family rela- 
tionship between them, not the natural tie of blood. When the 
paterfamilias died, each of the sons became in his turn a pater- 

* She was technically said to be in the manm of her husband ; and per- 
haps manus is the old word signifyipg the power of the paterfamilias, and 
potestas is only an expression of later Latin. 
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familias ; he was now sui juris, and all his own descendants 
through the male line were in his power. Each of the daughters, 
as long as she ^remained unmarried, was also sui juris-, but 
directly she formed a legal marriage, and thereby entered into 
her husband’s family, she passed into the power of another. 
Hence it was said that a woman was at once the beginning and 
end of her family, caput et finis familicB sutB, for directly she 
attempted to continue it, she passed into another family. 

41. Persons who were under the power of another could not 
hold or acquire any property of their own. All belonged to the 
paterfamilias ; and whatever the son acquired was of 

acquired for the father. In matters of public law 
the filius familias laboured under no incapacities ; he 
could vote or hold a magistracy, but in all tlic relations of })ri- 
vatc law he was absolutely in his father’s power. He could not 
make a will, for he had no property to dispose of; nor bring an 
action, for nothing was owing to him. But in all public relations, 
whenever this incapability of possessing j)roperty was not in 
question, the filius familias had all tlie privileges of a citizen ; lie 
had, for instance, the connublum, and could contract a legal mar- 
riage; and the commercium, and could, therefore, be a witness 
in sale by mancipation, to which none except citizens could be 
witnesses. The indulgence of later times permitted the filius- 
familias to hold certain property apart from the paterfamilias, an 
indulgence first accorded as an encouragement to military service. 
But even over a portion of this property the head of the family 
possessed certain rights ; aifd, so far as it went, it was a departure 
from the strict theory of law. 

42. The distinction between the legal and the natural family 
is illustrated by its being possible for a member 
of the legal family to quit it and become an entire 
stranger to it, and for an entire stranger to be admitted to it, and 
be as completely a member as If he were a son of the pater- 
fayiilias. The mode by which the change in either case was 
accomplished was by a fictitious sale. Every Roman citizen could 
sell himselfi to another by the peculiar form of sale^called ifian- 
cipatio ; and as the father possessed over the son the rights which a 
person sui juris possessed over himself, he sold iho^Unsfamilias 
to a nominal purchaser, who was supposed to buy the son. It 
was declared by the law of the Twelve Tables, that a son thrice 
sold by his father should be freff from his power, and the cere- 



xxxviii 


INTRODUCTION. 


mony was therefore repeated three times^ and the son was then 
emancipatm^ or sold out of the family. Wheii a stranger, being 
himself alienijvris, wished or was compelled to enter a family, the 
process was effected by adoption. Here again, *then, was another 
sale, the paterfamilias of the family he quitted being the seller, 
and the paterfamilias of that he entered being the purchaser. If 
the stranger was sui juris ^ he entered his new family by arroga- 
tion, which in ancient times could only be effected by a vote in 
the com it i a curiata^ it being considered a matter of public policy 
to ieep a watch over such a proceeding, lest the last of his gens 
should arrogate himself, and its ^sacra be lost. Much simpler 
modes for effecting arrogation, as well as for effecting emancipa- 
tion and ado 2 )tion, were employed in later times. ' 

43. A person might be s?ii juris^ and be in possession of every 
Tutors and right, and yet be unable, through some imperfection, 
CiiTatoTs. to exercise the rights he possessed. A child, for in- 

stance, was not only not able to conduct his affairs with discretion, 
but he was unable to understand, perhaps to speak, the forms 
necessary to be expressly pzx)nounced in almost every legal trans- 
action. A tutor was therefore appointed, who, until the child 
attained the age of puberty, suj)plied this defect of his ward, or, 
as he was called, his pupil. And this is the Eoman notion of a 
tutor : he was a person who supplied something that was wanting, 
who filled up the measure of his pupiPs j)ersona. He of course 
took care of the 2 )erson and property of the child ; but this was 
only an accessory of his position ; his primary office was to supply 
by his auctoritas * what the pupil fell short of. So, too, in the 
old law, unmarried women, of whatever age, remained in the 
tutelage of their relations. Further, a person might be sui juris ^ 
and be of an age to exercise his rights, and yet it might be neces- 
sary to ensure that he did not hurt himself and his family by the 
mode in which he exercised^ them. In such cases, a curator was 
appointed, whose duty it was «to look after his property. This 
curator had a perfectly different office from a tutor ; in technical 
language, the tutor was said to be appointed to the person, the 
cui^ator toHhe property. ^The curator was only appointed as a 
check to prevent pecuniary loss. Curators were also appointed 
to watch ov$r the interes<:s of insane })ersons, and of persons 

* The derivation of mictoritas should never be lost sight of. When one 
person increased, avgehat, what another had, so as to fill up a deficiency, 
this increasing or filling up was called aiictoritas. 
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notoriously prodigal, as well as of those who had attained the age 
of puberty, but under the age of twenty-five. 

44. While the head of a family lived, all those who were in 

his power were ^connected together by the tie of ^ . 

• . . , n mi Agnail, 

subjection to the power of the same person. Ine 

tie was called agnatio, and the persons so mutually connected 
were agnati to each other. When the paterfamilias died, the tie 
of agnatio still subsisted. Each of those who, by his death, be- 
came sui juris, became the head of a new family ; but still they 
and their descendants were agnati to each other so long as they did 
not by emancipation or by adoption, or, in the case of women, by 
marriage, leave their original family. All those, in short, who 
would have been agnati to each other if the life of the original 
paterfamilias had been prolonged were agnati at any distance 
of lime, however great, after his death. A number of distinct 
famines might thus, when looked on as connected by agnatio, 
be spoken of as one family; for they were all portions of the 
family of a deceased paterfamilias. 

45. Beyond the circle of the agnmli, the ancient patrician had 


that of the gens. They were nearer to him than those Q^ntiles 
who were only related to him by blood. If a patri- 
cian died intestate, in default of agnati, his gentiles, the men of his 


gens, were his heirs. He was placed in the midst of two artificial 
circles, shutting out the natural circle of blood relations ; while 
the plebeian, unless he happened to belong to one of the few ple- 
beian gentes, and when the system of gentes had faded away, the 
patrician also, acknowledge the ties of blood as next to that of 


agnatio. All those who were connected together by 

the ties of blood were cognati. It was the tendency 

of the later Homan legislation to give greater and greater weight 

to the ties of blood, and to substitute a natural, for an artificial. 


system of family relationship. Lastly, the cognati of 
each of the parties to a nlarria^ were said to be 
ajffipes to the other party. 

46. We have spoken as if the wife had been always in the 
manus, or ppwer, of her husband. And this was so, ^ of 
probably, in the strict theory of the Homan -family, 
and in the practice of early times. • The tie of jnarriagc was 
formed among the patricians by the ceremony of confarreatio, in 
which none could partake except those who had the privileges of 
the sacrum ; and apparently tlfe mere fact of going through the 
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ceremony placed a wife in the manus of her husband. The ple- 
beians had no corresponding ceremony ; and in order that, when 
two persons came together in marriage, the wife should be in the 
power of the husband, she was sold to the husband by the fath/ir, 
a process which was termed coemption or if she remained with her 
husband a year, then the power over her was acquired by vsusy 
that is, by the uninterrupted lapse of time. If, however, she 
absented herself for three nights in the year, this prevented her 
falling into the husband’s power. Perhaps, at all times, at least 
in plebeian families, a woman could so marry as not to fall into the 
mantt^ of her husband; and in later times such marriages formed 
the rule. It made no difference in other relations of the family 
whether the wife was in the power of the husband or not. Sup- 
posing she and her husband had the connuhium, that is, weie 
capable of intermarrying, all the usual incidents of a marriage, 
such as the patria jwtesfasy attached to the connection. If a man 
and a woman entered into a permanent connection 
without marriage {concubinatus), their children were 
naturales Uheri^ and were so far favoured by the later law as to be 
capable of being placed in the position of children sprung from 
a legal marriage, by the process of legitimation After the time of 
Constantine they might be made legitimate by the subsequent 
marriage of their parents. In all unions of the sexes, other than 
a legal marriage, the children followed the condition of their 
mother: being free, for instance, if she was free, and slaves if 
she was a slave. The union of slaves was called contithriiium^ 
but however solemnly entered into, ‘and however faithfully its 
natural tie acknowledged, it was never in the eye of the law 
regarded as anything better than promiscuous intercourse. 

47. It was possible that any one who possessed a complete 
Dcmimdio status should undergo a change of status, and this 
caj^tis. change might Jiappen in any one of the three com- 

ponent parts of the status. TRe capability of exercising all those 
rights implied in a perfect status was frequently spoken of fits a 
man’s caput, and the change in each of these component parts was 
said to be a deminutio ccypitis, a lessening or imp^ring of the 
caput. First, a man might lose his freedom ; he might be taken 
prisoner by enemy, or uJidergo a very severe criminal sentence. 
The loss of this element of the status, called capitis deminutio 
maxima, involved the loss of the remaining two, the person who 
ceased to be free ceasing also t8 have the rights of citizenship or 
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family rights. Secondly, he might lose his rights of citizenship, 
and this loss, called the capitis deminutio media^ involved the loss 
of family rights, but still left him free. Thirdly, by what was 
called the capitis deminutio minima^ he might lose his position in 
his family, by emancipation, adoption, or arrogation. In early 
times there were rights, principally those forming part of the jus 
sacrum^ which a person who passed out of his family really lost ; 
but in later times, as in every case the person who underwent this 
capitis deminutio either entered another family, or became the 
head of his own family, his status was really not made at all less 
perfect by the change. Of course this capitis deminutio involved 
the loss of neither of the two other component parts of the 
status, 

48. When a ])erson was possessed of a perfect status^ he was 
considered to enioy a high dignity and reputation in 

1 . -X.i Exist imatio. 

the eyes of others. Ihis reputation (existimatio) the 
Homans considered as one of the chief possessions of a person. 
It was even to a certain extent regulated by law. If a person 
ceased to be free, liis existimatio was gone. Certain offences were 
treated by law as impairing it. If the offence was so grave as to 
impair the exist irnaiio very seriously, its diminution was said to 
amount to infamia. For example, a partner, or a mandatary, 
condemned in an action pro socio or mandato^ was stamped with 
infamy. The consequences of infamy were, that the guilty per- 
son could not be a 'svitness, could not receive public honours, and 
could not bring a public prosecution. If the offence was rather 
less grave, the consequence was turpi fudo ; and if the person was 
in some inferior position, as, for instance, an actor, he was said to 
be marked with a levis nota, a slight brand of disgrace. 

49. It only remains to be observed that, although persons 
that were the mere creations of law, as corporations, 

ceased to exist when the law in any^way put an end existmee of 
to their existence, as by the disseSution of the corpo- 
ration, yet the person of individuals, that is, their legal, as opposed 
to their natural being, did not become extinct by their death. At 
the moment of death it was shifted to those who represented them. 
The son was clothed with the person of the father, the heir with 
that of the testator. What we mean by saying that the deceased 
is represented, that is, again made present and brought before 
us, the Homan jurists expressed by saying that his person had been 
shifted to those who succeeded iri' his place. 
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II. THINGS. 

50 The word thing {res) has, in Homan law, a sense as arti- 
Use of the ficial and as wide as the word person. As person com- 
word res. prehends every being who has rights and is subject 
to them, so thing comprehends all that can be considered as the 
object of a right. The object of a right may be incorporeal, or 
the pure creation of law, and need not be limited to things cor- 
poreal and visible. The law can separate the right to possess a 
field and the right to walk in it, and the object of each right is 
called indifferently a thing. When we attempt to classify these 
objects of rights, we are unable to select any one principle of 
division according to which we may distribute them. The aspects 
in which we may view them are too various to admit of a simple 
arrangement ; we may, however, make a division approximately 
accurate by considering, first, those heads of things which we 
arrive at by examining the nature of the things themselves ; and 
secondly, those gained by inquiring into the interest which 
persons have in them. < 

51. First, then, things may be corporeal or incorporeal ; or, 

Division of jurists expressed it, tangi passant or tangi non 

things. jwssunt. We see a house or a field; we do not see 

^ right to inhabit the one or reap the fruits of the 

other. The physical tangible object of sense is a 
corporeal thing ; the intangible abstraction of the mind is an in- 
corporeal thing. Incorporeal things always consist in a right; 
if we see a stream flowing, or a path winding through a field, the 
mind sees, as something distinct from the object of sense, the 
power of using the water or of following the path. This power 
is, in thejanguage of the law, an incorporeal thing ; and a person 
may have a right to possess it just as he may have a right to pos- 
sess a house or field, Striqtly si)eaking, the right to own a field, 
and not the field itself, is whatVhe law takes cognisance of, and 
this is as much incorporeal as the right to walk over it. ^ut 
Homan law has adopted or introduced the popular way of speak- 
ing,<- according to which we say, ^ I have a field ; ’ ^ I Jj^ave a right 
of way over a fieldfc’ 

52. We ipay again speak of corporeal things as moveable and 
Things move- i^^uveable {fes mobiles^ se moventes^ and res soli^ res 
able and im~ am a distinction so obvious that it needs no 
moveable. other remark than fhat some moveable things are so 
incorporated with immoveables, or so constantly associated with 
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their use, that the law treats them as immoveables ; as for instance 
a house, each briok of which is a moveable, is itself an immove- 
able, because attached to the soil. 

53. Things afe also either divisible or indivisible. We cannot 
divide a slave or a horse so that the several parts things divi^ 
have the same value which they had when they were sihle and in- 
parts of a whole ; but if we divide a field into four, 

we have four small fields. 

54. They are also principal or accessory ; that is, they are 
the direct object of rights, or are only so as forming 

portion of, or being intimately connected Avith, some- dpai and ac- 
thing that is; thus a tree is a principal thing, its 
fruit an accessory. 

55. Another distinction relating to things familiar to the 
Roman jurists was that between the genus and the Qcnm and 
species. By the genus was meant a whole class of 

objects, such as horses, or the general name fSr an object, such 
as wine, oil, wheat. Species was the particular member of the 
class, or particular portion of the objgct comprehended under the 
genus, as this horse, or the wine in this bottle. If a purchaser 
bought a horse or a certain quantity of oil, the thing bought was 
said to be determined genere ; if he bought a particular horse or 
the oil in a certain vase, the thing bought was said to be deter- 
mined specie. All things which are included under a general 
name, such as oil or wheat, are commonly divided by being 
weighed, numbered, or measured, and were therefore spoken of 
by the jurists as being thog^e things quee pondere, numero, mensa- 
rave constant. 


56. We may, lastly, regard thihgs as particular, or as col- 
lected under some head, when the whole collection is 

a thing in law. Thus a sheep is a particular thing ureTand 

(res sinqularis) a flock, composed ex distantibus uni umver- 
...... ,1 . lOw , Hitatcs. 

nomxm subjectis, is a collection 05 things, or, as the 

jurists expressed it, is a rerum universitas (or simply universita^. 

also, of course, are such comprehensive things as an inherit- 
ance, a dowry, the peculium of a slave. ^ « 

57. In ^proceeding to the second division qf things according 
to the persons who have rights over ^them, and to the extent of 
those rights, we must first notice the distinction in things caused 
by certain things having a sacred character (^res divini 

juris). These were res ^acrce,^ consecrated to the 
superior gods ; or res religiosce, such as tombs or, burial-grounds. 
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consecrated to the infernal gods; or, lastly, res &anct(By things 
human, but having a sort of sacredness attaching to them, such 
as the walls and gates of cities. 

58. The State, again, impressed on some •things a peculiar 
character. All things which were held by peregrini and not Uy 
citizens were peregrina. The soil which was included in the terri- 

Ag&r tories of the early State, the ager Romanus, was dis- 

Bomanus. tinguished from all other land by being alone capable 
of being the subject of a sale by mancipation, and being alone 
held by the especial tenure of the jus Quiritium.^ In later times, 
a greater portion of the soil of Italy was placed on the same 
footing with the soil of the ager Romanus, and solum Italicum 
came to be the name of all soil wherever situated to which the 
privileges of the old ager Romanus were accorded as opposed to 
solum provinciale^ which always remained, at least in theory, the 
property of the State, and of which a perfect ownership could 
not be acquired.^f Justinian abolished this difference in the 
tenure of the soil. 

59. In the older law there also prevailed a distinction, 

abolished by Justinian, between 7*es ma^icipi and res 
Bes inancipi. mancipi. We know from a fragment of Ulpian,t 
what tilings were res maucipL They were preedia in Itallco solo, 
whether in the country or the city, servitudes (a term to be 
explained presently) over these preedia when in the country, 
slaves, and four-footed animals, as oxen and horses, tamed for the 
service of man. All other things ivere nec mancipi. Wc also 
know that property in res mancipi cojild only be transferred by 
mancipatio, that is, by a form of sale, in which the purchaser 
took hold with his hand of the thing purchased, and claiming it 
to be his tendered a piece of copper to the seller.§ The list of 
res mancipi is evidently a list of the possessions of an early agri- 
cultural community, and there can be scarcely any doubt that the 
form of sale required to tr&ns^r the property in them was the 
ordinary form of sale in such a community. At some period, and 
in some manner of which we have no knowledge, these possessions 
of an early agricultural community were contrasted with other 
— ♦ 

* Dion. Halicahn.* iv. 13. 

f Ulpian, xte. 1 ; Cicero, fro Flacco, i. 32 ; Gaius, i. 20. 

X Ulp. Beg. xix. 

§ The form of mancipatio will be more fully noticed in sec. 81 of the 
Introduction. 
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forms of wealth, and the mode of transfer customary in the one 
case was found no4 to be customary in the other. The law, sanc- 
tioning and embodying the custom, made the form of mancipatio 
necessary to passtres mancipi, and declared it not to be necessary 
to* pass other things. Manus y as signifying ^ power,’* is, pro- 
bably, the root of the phrases mancipi and mancipatio. Thus 
res mancipi meant originally things in the hand, or taken by the 
hand, of the owner, and the taking by the hand in the form of 
transfer was symbolic of the purchaser holding or acquiring the 
thing in the way in which the seller had held or acquired it. 

60. If we look at things according to the persons by whom 

they are owned, we have a division into res communes^ 

, , . . , . , ,1 • .* T Bes communes, 

as the sea and the air, which cannot be appropriated 
by any particular individuals ; res puhliccBy things which belong 
to the State, as the State land (ager puhlicus\ navi- 
gable rivers, roads, &c. ; res universitatis, things 
which belong to aggregate bodies, as to corpo'i^ations ; and res 
prlviftcBy things which belong to individuals ; and 


which were said to be in nostro patrimonioy i. e. we 


Res jprivat(s. 


could, in one way or another, have a property in them : whereas 
things common, or public, or dedicated to the gods, in nostro 
were extra patrimoniuniy i. e. could not become the imtrimomo, 
subject of private property. Lastly, there were res nulUusy things 
of which no one has acquired the ownership, as wild animals, or 
unoccupied islands in the sea. 

61. Having thus given a sketch of the position of persons in 
Eoman law, as also of the divisions of things, we now 
proceed to speak of that connection between persons 
and things which what are termed rights express. The necessities 
of his physical position oblige man to exert his power over the 
world of things; his s])ecial interests prompt each 
man to claim, as against his fellows, an exclusive 
interest in particular things. Som.qtimes such a claim sanctioned 
by law is urged directly : the owner, as he is said to be, of the 
thii!^ publishes this claim against all other men, and asserts an 
indisputable title himself to enjoy all the advantages which the 


Bights, 


How divided. 


* How manus signifies power is a further question ; it may be that 
the hand is merely a metaphor, as we sa/ ^in the liands*^ for *in tho 
power ’ of a person ; or it may mean the hand of a conqueror or plun- 
derer, and thus originally things ntamt capta would, be the booty of 
plunderers. 
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posgession of the thing can confer. Sometimee the claim is more 
indirect ; the claimant insists that there are ®ne or more parti- 
cular individuals who ought to put him in possession of something 
he wishes to obtain, or do something for hiln, or fulfil some 
promise, or repair some damage they have made or caused. Subh 
a claim is primarily urged against particular persons, and not 
against the world at large. On this distinction between claims 
to things advanced against all men, and those advanced primarily 
against particular men, is based the division of rights into real 
and personal expressed by writers of the middle ages,* on the 
analogy of terms found in the writings of the Roman jurists, by 
the phrases Jwrrt in re mAjura ad rem, A real right, a jus in re, 
or, to use the equivalent phrase preferred by some later commen- 
tators, Jms in rem^ is a right to have a thing to the exclusion of 
all other men.t A personal right, ad rent, or, to use a much 
more correct expression, jus in personam^ is a right in which 
there is a person*" who is the subject of the right, as well as a 
thing as its object, a right which gives its possessor a power to 
oblige another person to give or procure, or do or not do some- 
thing, It is true that in a real right the notion of persons is 
involved, for no one could claim a thing if there were no other 
persons against whom to claim it ; and that in a personal right is 
involved the notion of a thing, for the object of the right is a 
thing which the possessor wishes to have given, procured, done, or 
not done. But the leading principle of the distinction is simple 
and intelligible ; and though it has not been formally adopted in 
the system of the Institutes or of tjie leading jurists, yet the 
classifications of the different relations of persons and things 
which they actually employed, are so capable of being assimilated 
to that which this distinction suggests that we need not hesitate 
to adopt it. 

* The term jm in re apj^jars in the summary of law bearing the 
name of the Brachylogus, which Wongs to the twelfth century ; both 
phrases occur in the pontifical constitutions of the thirteenth century. 
(See Sexti Decret iii, 7, 8, in qidhus jm non met q^uzsitum in re, licei ad 
rewip) 

t The objection to using the term in re is that the expression occurs 
in the classical jurists* as meaning an interest in a thing short of ownership, 
as the interest i)f a mortgagee ki the thing pledged, and on this ground the 
term jns in fern, which is not found in the classical jurists, but is supported 
by the analogy of the familiar term actio in rem, seems preferable. 
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fll. RIGHTS OVER THINGS. 

62. The most complete real right is of course that possessed 

the absolute owner of the thing, the person who 

has power to dispose of it as he likes, and who holds 
it by a title recognised as valid by law. This ownership was in 
Roman law expressed by the word dominium^ sometimes by pro- 
prietas. The dominus was entitled to the use of the thing {usu^^ 
to the perception of all its products (Jructus), or to consume the 
thing entirely if it were capable of consumption {abusus). He 
could also dispose of, or alienate it at will. In the ancient system 
of private law, the owner was said to be owner ex jure Quiritium^ 
Nor did the old law recognise any dominium other than that 
which was enjoyed ex jure Quiritium, But the praetors found 
occasions when they wished to give all the advantages of owner- 
ship, but were prevented by the civil law from giving the legal 
dominium. Another kind of dominium came therefore to be 
spoken of : and the terra in bonis hakere was used to express an 
ownership which was practically absolute because it was protected 
by the praetor’s authority, but which was not technically the same 
as ownership ex jure Quiritium. Commentators have called this 
ownership the dominium bonitarium^ a term not, however, used by 
the jurists. The distinction between the dominium honitarium and 
that ex jure Quiritium entirely disappeared under Justinian. 

63. To the notion of dominium was opposed that of possessio, 
A person might be owner of«a thing and yet not pos- 
sess it, or possess it without being the owner. Pos- 

session implied actual physical occupafion, or detention^ to use the 
technical term, of the thing ; but it also implied something more 
in the sense in which it was used by the Roman lawyers. It 
implied not only a fact, but an intention ; not only the fact of 
the thing being under the control oi the possessor, but also the 
intention on the part of the possessor to hold it so as to reap 
exactly the same benefit from it as the real owner would, and to 
exercise the same rights over it, even though he migfit be w?ll 
aware that he was not the real owner, and had no claim to be so. 
The possessor was entitled to have his possession protected against 
every one but the true owner, and length of possession would, 
under certain conditions fixed by law, make the possessor really 
become the owner of the thing possessed. 
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64. As the real rights over a thing may be very numerous, it 
is perfectly possible to separate them, and to» give some to one 
person and some to another. We can, for instance, separate the 
right of walking in a field from the right of (figging under the 
surface, and give the right of doing the one to this person and* of 
doing the other to that. In this way each right that is separated 
off may be considered as a fragment of the whole dominium^ 
capable of being given away from the proprietor. These frag- 
mentary rights, these portions of the whole right comprised in the 
absolute ownership, were termed servitutes^ because 
the thing was under a kind of slavery for the benefit 
of the person entitled to exercise over it this separate right. In 
some servitudes, the right over the thing subject to the servitude, 
res Servians y was attached to the ownership of another thing {res 
doMinans)i the servitudes were then spoken of as servitutes 
rerum or prcEdiorum^ and a distinction was made in these servi- 
tudes according as the right given by them referred to the soil 
itself, as the right to go or to drive over it, when the servitutes 
were said to be rustieorumq)rmdiorum^ or to the soil as supporting 
some superstructure, as a house, when the servitudes were said to 
be urhanorum prc&diorum^ In other servitudes, the right was 
given to particular persons ; and the servitudes were then termed 
servitutes personarum. The most important of these latter servi- 
tudes were ususfruetus and usus, Usasfructus was the right to 
enjoy a thing belonging to another person so as to reap all the 
produce derivable from it, as, for instance, all the fruits of the 
soil ; usus was the right to use and enjoy a thing belonging to 
another person, only without reaping any, or only a small portion, 
of its produce. Only imrnoveable property was subject to the 
servitudes preediorum ; both moveable and immoveable to the 
servitutes personarurn. 


65. There were two other real rights which had something of 
Emphytmsts nature ot sew^itudes, but which received a par- 

u7id super- ticular name. These were emphyteusis and super-- 
hcies. Jicies. The former was an alienation of all rights 

e^ept th^t of the bare ownership for a long term, in considera- 
tion of the proprietor receiving a yearly rent {pensio) ; the latter 
was the aliejaation by thejowner of the surface of the soil of all 


rights necessary for building on the surface, a yearly rent being 
generally reserved. 

66. Lastly, there was the«real right ghen over a thing by 
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pledge or mortgage, pig^nusy hypotheca\ the former term being 
used to express th5 case of the thing, over which the 
right was given, being placed in the possession of the 
creditor, the latt§r to express the case of it being left in the 
possession of the debtor. The right was given to secure a 
creditor the i)ayment of his debt ; and he ultimately had power 
to sell the thing, and to satisfy his claim out of the proceeds, or, 
if he could find no purchaser, to have himself made owner of the 
thing. 

67. We may now proceed to speak of the mode in which real 
rights are acquired. We find at the outset an obvious difference 
between acquiring rights over a particular thing, and acquiring 
rights over the entirety of a number of things comprised in such 
a term as an inheritance, which includes the entirety 

of the rights belonging to a deceased person, both of nqhh over 
real and personal. We may thus divide the su^'ect 
of the acquisition of rights into two parts : the first comprising 
the modes in which real rights are acquired over particular 
things ; the second comprising the m#des in which an entirety 
{uaimrsitas) of rights, both real and personal, passed from one 
person to another. 

68. We may mention, as the first of the modes of acquiring 
particular things, occu])ation, i.e. the seizing on a thing which is 
a res nulliusy i.e. without an owner : land in an un- 

. , ^ 1 • 1 Acquisitton of 

occupied country is a res nullius, so are wild animals ; righu over par- 
if we seize on, or, as we should say, occupy the land, thmijh. 

.1 . , Occupaiio 

and catch the wild animal, ^we gain our right over 
the soil and the animal by having been the first to seize it. 

69. Accession is the general term ?br the acquisition of rights 
either over things which are added by the forces of • 

^ j^CCCSSZ 0 

nature to, and become an inseparable part of, another 


thing regarded as the principal thing,, or over things which by 
the operation of man are united wifh other things so as to form 
an indivisible product. The owner of the principal thing, by 
virtue of his being owner, is the owner also of the accessory 
thing. ^ • 

70. A contract or gift, by which one person* promised to give 
a thing to another, did not make that other the owner# 
of the thing. A further step was necessary. The * ^ 
thing must be handed over to the person who was, under the 
terms of the contract, to become tlfe owner of it. This handing 
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over was called b^aditio \ and a perfect traditio implied, first, 
that it was a real absolute owner, capable of afienating the thing, 
who transferred it, and secondly, that he placed the new pro- 
prietor in actual possession of the thing. ^ 

71. The above are termed natural modes of acquisition; but 
there are some which are said to derive their force 
only from the civil law. One is acquisition by gift. 

Strictly speaking, gift is not a peculiar mode of acquisition, but 
an acquisition by delivery with a particular motive for the 
transfer. Probably it was on account of the solemnities with 
which under Justinian gifts had to be made that gifts are treated 
in the Institutes as a special mode of acquisition. One special 
kind of gift was a donatio mortis causa, a gift to take effect in 
case of the death of the donor in the lifetime of the recipient, 

72. The law also gave the ownership of a thing by usucapio, 

^ . that is, by quiet possession, hona fide, and founded on 
a good title, which sufficed, under the civil law, to 
transfer the dominium, or legal ownership, if maintained during 
one year over moveable things, or during two years over im- 
moveable. The operation of usucapio was of great importance in 
Roman law ; for by it the interest of a person to whom a res 
maucipi was transferred otherwise than by mancipation and the 
interests of all persons who held things in bonis (see sec. 62) 
were, after a short lapse of time, converted into full 
Quiritarian ownership. Prescription, before the 
time of Justinian, was not a means of acquiring rights : it 


Pref^cription. 


merely gave a means of repelling actions brought to regain rights 
which had long been held ^by another than the absolute owner. 
It was applicable to immoveables in the provinces, they being 
not affected by usucapio, which regarded all moveables, but only 
such immoveables as were in Italy. Justinian made considerable 


alterations in the law with respect to acquisition of ownership by 
length of possession. The saifie law was made to prevail through- 
out the empire, and possession during three years gave the 
ownership of moveables, and possession during ten years, if the 
parties had inhabited the same province during ^the time, or 
possession during twenty years if they had not, gave the owner- 


ship of immoveables. ^ 

73. The ownership was also transferred when things were 
surrendered by the fictitious process of injure cessio. 
In jure cesm, ^ ^ich the defendant gave up to the 
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plaintiff all he claimed, or when things were adjudged {adjudicatio) 
in certain actions^ such as those for assigning boundaries, and 
dividing a family estate, when the judge had a power to assign 
the respective portions to the different parties. 

74. The entirety of rights was acquired when one person 
succeeded to the persona^ or legal existence, of jicquisition of 
another, and thereby succeeded to all his rights, an entirety of 
whether over things or against persons. The cases 
in which this most naturally occurred were that of arrogation 
(for when a person was arrogated, he, of course, y^^ogation 
transferred all that he had to the person whose family 
he entered), and that of succession to the inheritance of testators 
and intestates. 

75. Testaments were originally made by being proclaimed in 

the comitia curiatn, or by a fictitious sale, in which 

^ 1 TeistamenLs. 

testators transferred their property to a purchaser 

(familicB emptor) who was himself heir, or who was, after their 
death, to distribute it according to tlielr wishes. In later times 
a testament was made in the presence of seven witnesses, who 
affixed their seals to it, and the witnesses and the testator sub- 
scribed the testament. In order to make a testament, it was 
necessary to have the testament i fact to , a term imj)lying such a 
participation in the law of private Roman citizens as to make a 
person considered capable of making, taking under, or being 
witness to, a testament. 

76. The testator was obliged to disinherit by name every 
one who, being among thosef in his OAvn j)Ower, had a 

natural claim on his property ; and if he failed to do 
so, the whole testament was set aside. The great peculiarity of a 
Roman testament was the institution of the heir, that of the 
person who was to succeed to the persona of the institution of 
testator. Unless there was such a person, no other 
disposition of the testament could taie effect, for there was no con- 
tinijp,tion of the testator’s legal existence. The heir was, therefore, 
properly appointed at the beginning of the testament ; in case of 
the heir accejDting, he placed himself exactly in the position of the 
testator, received all his property, and was answerable for all his 
debts ; in receiving his projierty he was, however, bpund to give 
effect to the subsequent dispositions of the testament. Various 
provisions were made at different times to protect the heir, and 
especially he was secured by the Lex Falcidia in a clear fourth, 
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as the inheritance ; and under the later empire, he could sepa- 
rate the property of the testator from his own. In order that 
the testament might not fail because the heir was not willing to 
enter on the inheritance, it was customary to name one or mpre 
persons to whom in succession it might be open to take upon 
them the office of heir (suhstitutio)^ And a testator could always 
secure an heir by naming, as the last of the list, one of his own 
slaves, whom the law did not permit to refuse the office {heres 
necessarivs). When some of the conditions necessary to create an 
heir, or give a legacy, were wanting in a will, still the expressions 
of the testator’s will were binding as trusts upon the heir under 
Fideicom- will, or heir ah intestato^ Such trusts {Jidei-- 

mis&a. commissa) were first made obligatory by Augustus, 
who also first gave effect to codicils, that is, writings purporting to 
Codicils property in the manner of a testamentary 

disposition, but not executed with the solemnities 
which were required to make a testament valid. 

77. If there was no testament to determine the succession to 


the particular pro 2 )erty, the law prescribed the order 
which it was to devolve. The first claimants were 
the sui heredes, that is, all persons in the i)ower of 
the deceased, and who, on his death, became themselves svi juris. 
Thus, a son in potesfate was a suus lieres of the deceased, but not 
a grandson until the son was dead. These persons were termed 
sui heredes as having an interest of their own in the family pro- 
perty. If there were no sui heredes^ the next heirs were the 
affvnti, i.e. all members of the samer civil family; and then, in 
default of agnafi, the law of the Twelve Tables gave the in- 
heritance to the members of the same gnis, an enactment which 
could of course only take effect when the deceased was a member 
of a gens. What was the course of devolution beyond tlie agnati 
under the old civil law, when the deceased was not a member of 
a gens, wx do not know ; but^ l)robably the blood-relations suc- 
ceeded. In default of agnati, under the ju’ajtorian legislation, 
the claims of the natural family were attended to, and the 
cofpnati, or blood-relations, succeeded to the inheritance. In the 
later times of the^Eoman law the claims of blood-relations w^ere 
more and ijiore favoureds and in many important points were 
gradually preferred to those of merely civil kinsmanship. 

The Institutes also notice three other modes of minor impor- 
tance by which universitates return were acquired. (1) Bonorum 
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addictio^ the giving over of the property of a deceased person to 
a slave to whom tne deceased had given his freedom, other modes 
(2) Bonorum venditio, the sale by order of the whole 
pipperty of an insolvent to a person who would under- r€ru7n. 
take to pay most to the creditors. (3) Bx senatus-consvlto Clau^ 
diano^ which gave over a woman with all her property, who had 
cohabited with a slave, to the slave’s master. 


IV. RIGHTS AGAINST PERSONS. 

78. A personal right is, as we have said before, a right which 
one person has against another ; a right to constrain 

that other to give something to, or do something for, 
or make something good to, the possessor of the right. 

The person to whom the right belonged, and the person against 
whom it existed, were said in Homan law to be bound by an 
obligation, the notion of an obligation being that of a tie between 
two parties of such a nature as to confer on the one a j)ower of 
compelling by action the other to give, do, or make good some- 
thing. The obligation did not give any interest in a thing, to 
get which might be the ultimate object of the proceeding, but 
only gave a means of acquiring it, or, under the praetorian 
system, its value. 

79. The three words, dare^ facere, prcestarcy were used to 
embrace all the possible duties an obligation could 

create. Either the person, bound by the obligation 
was obliged dare, i.e. to give the absolute ownership 
of a thing ; or facere, that is, to do *or not to do some act ; or 
prcBstare, that is, to make good something, as to make good a 
loss, or to furnish any advantage or thing, the yielding (5* which 
could not be included in the limited sense of the word ^ dare.' 
Every person who possessed a personal right against another 
was^ termed a cr editor y and every one who owed the satisfaction 
of a claim, or was the subject of a personal right, was a debitor. 
The word creditor y of course, points to those trantflactionsb in 
which the possessor of the right trusted the pgrson vrho was the 
subject of it; but the application o^ the terms was perfectly 
general, and must not be confounded with the English usage 
of the words creditor and debtor. 

80. According to the theory^of Koman law, all obligations 
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owed their origin either to the consent of the parties (contractus)^ 
IHvimn of ^ injuries {delicta) done by one^person to another, 
ohligatims. which gave the injured party a right to recom- 
pense. Contracts did not, however, include hll cases when an 
obligation arose from the mutual consent of the parties. The 
general name for such an obligation was convention pactum con’- 
ventum. A contract was properly an obligation arising by 
mutual consent, and made in one of the forms recognised by the 
civil law ; but all obligations arising from mutual consent are 
spoken of as arising from contracts, because in the old law no 
other mode of expressing mutual consent was recognised, and 
mere agreements were not binding, 

61, The mode of transferring ?*es mancipi was, as we have 
^ said in sec. 59, called mancipatio, Gaius (i. 119) 

thus describes the form of transfer : ^ Mancipation is 
effected in the presence of not less than five witnesses, who must 
be Roman citizefis of the age of puberty, and also in the presence 
of another person of the same condition, who holds a pair of 
scales, and hence is called Ij^bripens, The purchaser, taking hold 
of the thing, says and affirms that this thing is mine, ex jure 
Quiritium, and it is purchased by me with this piece of copper 
and these scales. He then strikes the scales with the piece of 
money, and gives it to the seller as a symbol of the price.’ But 
the generic term for this mode of sale was not mancipation but 
nexurnf^ for this form was used not only when a sale was its real 
object, but when under the form of a sale the parties intended to 
effect a contract of deposit or pledge- The purchaser took the 
thing handed over to him upon the condition of restoring it under 
certain specified circumstarices, and thus a form of transfer came 
to be a form of contract where part of the contract was still to 
be executed. 

82. In the time when the civil law had assumed its full 
Contracts shape, and apart fyom the alterations it received from 
made re. the praetorian system, the nexum was used chiefly as 
the mode of transferring res viancijn, for contracts of deposit and 
plei^ge were ordinarily made, as it was termed, re. That is, by 
the mere delivery of the thing, the person to whom it was 
delivered, and who accepted it, was bound by an obligation to 
hold it for tKe purposes for which it had been delivered. There 

* NexuW/ esty qiwdcunique per ces et lihram gcrituTy idqiie necti dicitur.—^ 

Fbstus. 
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were four heads of contracts recognised by the civil law, and this 
of contracts made re is the first noticed in the Institutes, although 
historically the recognition of such contracts was probably pos- 
terior to that of the more formal contracts, verbis and Uteris. 
Under contracts re were classed four kinds of contract, namely, 
the contracts of mutuum when the receiver had to return as much 
of the same kind of the thing he received, commodatum when he 
had to return the specific thing itself, depositum when the receiver 
was bound to keep safe a thing committed to his charge, and 
pignus when the receiver took a thing in pledge. 

83. The second head of contract under the civil law was that 
of contracts made verbis ^ of executory contracts, that contracts 
is, made in a prescribed form of solemn words. One verbis. 
of the parties put to the other a formal question (^stipulatlo), to 
which the other gave a formal answer {responsio, promissio). To the 
validity of the contract it was necessary that the^ question should 
be couched in the form ‘ spondes 9 ’ and the answer in that of 
^ spondeo.^ Do you engage ? I do engage. It was long before 
equivalent words, such as promitto or daho, were admitted as sub- 
stitutes. A contract made by the pronunciation of these solemn 
words was said to be made verbis. 

84. A third head of contract under the civil law was that of 
contracts made Uteris. An engagement having been Contracts 
made to give a definite amount, the parties agreed to htins. 
make a memorandum of the terms of the contract. The creditor 
placed in his book of domestic accounts [tahulce, or codex) the 
name of tlie debtor, and the*sum as pecunia expensa lata, weighed 
out and given to the debtor ; and the debtor entered in his tabulae 
the same sum as pecuriia accepta relata. Either party could call 
on the other to produce his tabulae, which it was consi^red so 
incumbent on a Roman citizen to keep carefully and accurately, 
that any wilful error was discoverably without much difficulty. 
The debtor, in fact, furnished Ihe creditor with a means of 
proying that the debtor had on a certain day received the money, 
and even if the debtor had not set the sum down in his tabulae, 
the creditor pould show his own tabulae as a proof of the conti’ftct. 
These contracts were peculiar to Roman citizens. Peregriui 
had as a substitute sgngraphae, signed Jby both partjfs, or chiro- 
grapha, signed only by the debtor ; and on these documents an 
action could be brought. 

85. There were, also, four parflcular contracts, for the forma- 
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made con- 
sensu. 


tion of which the civil law required no formalities whatever. 
Contracts which were made merely consensu^ by the con- 

sent of the parties. These four contracts were — sale 
(emptio-veiiditio\ hiring (Jocatio-conductio), partner- 
ship (^societas), and bailment (mandatumy The four modes, then, 
in which contracts might be entered into under the civil law were 
— re, verbis. Uteris, and consensu. 

86. When, however, the old law of contracts fell under the 

manipulation of the praetors, many changes were introduced. The 
Trfptorian forms of contract recognised by the civil law, 

innovations, that is, the four heads of contract made re, the four 

heads of Contract made consensu, and contracts made verbis and 
Uteris still remained the basis of the whole law of contracts ; but 
the praetors, while nominally adhering to the civil law, introduced 
changes that had a great practical effect. The nature of this 
change can only be understood by studying the details of the Roman 
law of contracts, and it would be out of place in a general intro- 
duction to attempt to notice them. But there are three ways in 
which the prastors wrought a change, which were so important 
that they may be briefly stated here. By an extension of the 
theory of the civil laAv contract re, the praetors permitted an 
action to be brought to enforce every contract that was in part 
executed ; secondly, agreements ( pacta) that would not furnish 
a cause of action were permitted to be set up by way of defence 
to an action with which they were inconsistent ; and thirdly, 
there were a few specified particular cases in which the praetor 
permitted pacts to be enforced by action. 

87. Obligations might, however, very well arise, without any 

Obligations 7^'^ without having 

qvasicx^on- their origin in mutual consent. The mere fact of 
tractu. occupying a certain position will sometimes involve 
duties, the performance of which may be enforced by an action, 
and which give rise to a personal right which the person interested 
in their performance has against the person bound to perform 
them. An heir, for iustance, was, by the mere fact of accepting 
th^ inheritance, bound to pay the legacies given by tl^e testament. 
Such obligations were said to be quasi ex contractu, not that they 
really rested on any contract, but there was an analogy between 
the obligation thus arising, and that arising from the formation of 
a contract.* 

^ 

* See Austin, Province of Jurisprudence determined, Appendix, page xl. 
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88. It was not every wrong deed for which compensation could 
he obtained that gave rise to an obligation ex delicto ; ohhgationb 
there were certain particular wrong deeds, such as ^^dehcto 
th^ft and robbery with violence, which the law expressly charac- 
terised as delicto^ and to procure reparation for which the law 
provided a special action. It was only when a person suffered by 
one of these wrong deeds that an obligation ex delicto arose. 
When any wrong deed was done not thus expressly designated by 
law as a delictum^ and when no particular and appropriate form 
of action was pro\ided, the obligation was said to arise quasi ex 
delicto \ among the instances given in the Institutes is that of 
dangerous things being placed so as to fall into a public way. If 
any one were hurt by the fall, the author of the injury would be 
bound to make reparation by an obligation quasi ex 

delicto^ there being this point of analogy between this 
obligation, and that in the case of a delict, tha^ the 
person liable to be sued had done harm to the person or property 
of another. The division of obligations adoj)ted in the Institutes 
is therefore into those ex contractu^ thefee quasi ex contractu, thoc^e 
ex delicto, and those quasi ex delicto. 

89. The ancient law considered an obligation as existing until 
the tie of law, the mnculum juris, was loosed by the T)is<^(>h(twn of 
thing being given, furnished, or done, or by a new obligations. 
tie being formed in place of the old ; this loosening of the tie 
was termed solutio. If payment was made, i.e. if the contract 
was carried out, this at once put an end to the contract. But it 
might happen that the partied wished to put an end to the contract 
before it was carried out. Each mode of foriijing a contract by 
the civil law was accompanied by a corresponding mode of dis- 
solving it. When the contract had been formed re, it was^enoiigh 
that the thing should be restored ; when it had been formed verhis, 
a question and answer again furnished the means of accomplishing 
the desired object. Ilahesne acceptum Haheo, sufficed to j)ut 
an Qnd to the contract. The parties made an entry of ])ayment 
in their codices, if the contract had been literis ; and mutual con- 
sent dissolved those contracts which it had sufficed to form. The 
solutio verhis was most frequently employed, and it was easy to 
employ it on every occasion : for in whatever way Jthe contract 
might originally have been entered into, its terms could be repeated 
in the form of a stipulation, and then this stipulation could be 
dissolved by a solutio verbis. TKfe stipulation extinguished the 
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original contract. For contracts were extinguished not only by 
y payment, but by what was called novatio; that is, by 

making a new contract, and substituting it in the 
place of the original one. The law required that the new contract 
should be always made verbis or Uteris. When strict adherence 
to the rule of law, requiring a particular mode of payment, would 
work injustice, the praitor would always provide a remedy by 
means of his equitable jurisdiction. 


V. SYSTEM OF CIVIL PROCESS. 

90. An action is the process by which a right is enforced. 
Meaning of Unless a means of enforcing it was provided, the right 
the word ac- would be a mere inoperative abstraction. Directly it 

was disputed, it would cease to have any real exist- 
ence ; but in order that it may have a real existence, the 
State uses its ^powers to ensure a free exercise of it, as soon 
as it is made certain to the magistrate, who is entrusted with 
the authority of the State, that the right claimed docs really 
belong to the claimant. The proceeding by which this is made 
evident to the magistrate, and the machinery set in motion by 
which the State exerts its pow’er of com})ulsion, is called an action. 
The word ‘ action ’ is not, however, always used exactly in this 
sense ; for it is also employed to mean sometimes the right to 
institute such a proceeding, and sometimes the form which the 
proceeding takes. 

91. There are three great epochs4n the history of the Roman 

system of civil process. First, that of the system of 

^tiyry^of^Bo- ^^9^^ actiones, certain hard, sharply-defined forms 

man system of which a rude civilisation prescribed for all ])roceed- 
Civd WOC668, , ^ ni Pi p/. 71 

ings. Secondly, that ot the system oi formulcB^ by 

which the praetor, adopting a most flexible form of organising the 

proceedings, was enabled to give a means of enforcing every right 

which the more enlarged views of an advancing civilisation j)ro- 

nounced to be founded on equity ; and thirdly, that of the extra- 

ortMnaria^judicia, by which, under the later emperors^the supreme 

authority took th§ whole ‘conduct of the proceeding into its own 

hands, and arrived at what seemed to it to be just in as direct and 

speedy a manner as it found possible. 

92. In enforcing rights two very different functions have to 
be exercised by those to whomp> the powers of the State are dele- 
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gated. First, there must be some one invested ivith magis- 
terial authority, gfving the sanction and solemnity of 
his position to the whole proceeding, who shall re- trate and the 
present the law arfd say what the law is, and who shall 
have power to employ the force which the State places at the dis- 
posal of those it selects to administer justice. Secondly, an inquiry 
has to be made into particular facts, evidence has to be received 
and weighed, and an opinion formed and pronounced as to the real 
merits of the case. The person who exercised the one function 
was spoken of by the Romans as magistratus ; the person who 
exercised the other as judex. To the law, represented, pro- 
nounced, vindicated, by the magistrate, they applied the term 
jvs\ to the examination of contested facts by the judge, the term 
judicium. It is perfectly possible that the same person should 
act as magistrate and judge ; but it is also possible that the two 
provinces should be separated and placed in the hands of diflPerent 
persons. Among the Romans the magistratus was a different 
person from the judex ^ until the introduction of the system of 
extra or dinaria judicia. The two functions were kept almost 

entirely apart under the system of forniulcB^ and, from a compara- 
tively early period of Roman history, the notion of a judge distinct 
from the magistrate was familiar to the national mind. After the 
expulsion of the kings, and during the time of the first period of 
the system of civil process, first the consuls, then the prcetor 
vrhanus, and in some cases the cediles, acted as the magistrate, and 
the magistrate was said to have two functions, (1) Jurisdiction the 
elements of which were summed up into three words : do, I give 
an action or possession of goods ; dico, I express the law, issue 
edicts or interdicts ; addico, I give ownership as a judge ; and 
(2) Imperium, the power of using the public forces to ensuj*e obe- 
dience to his orders. As judex, any member of the senatorial 
body, so long as senators alone were qualified to act as judges, 
could act who was chosen by the mutual consent of the parties : 
if they could not agree, the choice was determined by lot. There 
was also a standing body of plebeian judges dating from ancient 
antiquity, the centumvirs, elected annually by the comxtia, thfee 
from each local tribe, and constituting' a collegium divided into 
sections. They had special jurisdiction,, over questions of status, 
of dominium ex jure Quiritium, and of successions, and a spear 
(hasta), the special symbol of Quiritian ownership, was set up in 
front of the place where they met. in cases involving any question 
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into which the centumoirs were the proper persons to inquire, it was 
not open to the parties to ask for a judge, and*the whole proceed- 
ings were carried on before the cejitumvirs. Lastly, in cases 
where the interests of peregrini were involved, recuperatores^ 
i.e. persons not on any list, were invited to act, and, so acting, 
furnished the body who were to act the part of the judex. It 
may be added that where the circumstances of the 
^ case demanded that the judge, in pronouncing his 

opinion on the facts, should exercise a wider discretion than 
was ordinarily open to him, or decide from special knowledge, he 
was spoken of as an arbiter^ and although there were never more 
than one judex ^ there were sometimes several arbitri^ but the 
arbiter was chosen from the same class as the judex. 

93. All judicial proceedings, whether before a magistrate or a 
Character of Were Conducted publicly at Rome. The pro- 

judmalpro- ceedings began with the in jus vocatio^ or summons to 
^RoiZ^in early come before the magistrate. If the adversary would 
times. come the summoner called, by touching them on 

the ear, bystanders to witijess that he had made the summons ; 
but ascendants and patrons could not be summoned except by pre- 
vious authorisation of the magistrate. When before the magis- 
trate the parties had to give security for their further appearance 
{vadimojiium), and called witnesses to testify that the litigation 
had duly begun {litis contestatio). In early times, the magistrate 
sat in the forum, and openly dispensed justice to all comers. 
Nothing, perhaps, conveys a more correct picture of the ideas and 
feelings that lay at the bottom of the public life of a Roman 
citizen, while Rome was still the rival of the Volscians or the 
JEquians, than the mode in which the actions of law were con- 
ducted.^ The magistrate and the judge of the patrician order, the 
distinction of days fasti and nefasti, the key to which only those 
who knew the^w^ sacrum possessed, the solemn and indispensable 
form of words by which every> stage of the proceeding must be 
accompanied, would throw over the conduct of the action much 
of the same character which the existence of a privileged *and 
partly sacerdotal order impressed on the whole body politic. 

94. The mosU ancient and most important of the actions of 
law, the actio sacramenti* brings before us, in the most marked 
manner, the delight in appeals to the external senses, and the 


* Gaiu%, iv. 13. 
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use of symbolical acts, sanctioned by long usage and expressive 
in themselves, which belongs to the early times of 
so many nations. It was originally the only form 
of action ; and etery species of right could be en- —actio sacra- 
forced by it. Whep it was employed to enforce a 
right over things, the proceedings opened by the thing being 
brought before the magistrate {in jure) ; the claimants appeared, 
each touched it with a rod {vindicta or festuca), and said, ^ Hunc 
ego hominem (the instance given in Gains is that of a claim to a 
slave) ex jure Quiritlum meum esse aio secundum suam causam^ 
sicut dixi, JScce tihi vindictam imposuL^ His adversary repeated 
the same words. At the same time that the words were spoken 
each party seized hold of the thing claimed ; this was termed the 
manuum consertio, representing a combat which was supposed to 
take place in the presence of the magistrate before he would 
interpose, and the imposing the rod was termed vindicatio. It 
the thing was one that could not be brought into* court, a portion 
of it was brought to represent the whole. A piece of turf, a 
twig, a brick, or one sheep, stood in place of a field, a house, or 
a flock.* When the vindicatio and manuum consertio were over, 
the magistrate said to the parties, mittite amho hominem ; both were 
to place their claims in his hands. Then came the wager, the 
sacramentum, each party challenging his adversary to deposit a 
certain sum, which the loser of the cause was to forfeit to the 
treasury of the people {(Brarium)^ to be applied to the expenses 
of sacriflces. The law of the Twelve Tables fixed the amount 
of the wager at 500 or 50. asses, according as the value of the 
thing contested fell above or below 1,000 asses. The formal 
words by which this was done are thuS given by Gains. He who 
had first gone through the vindicatio asked his adversary why he 
claimed it. Postulo anne dicas, qua ex causa vindicaveris. The 
other replied that it was in conformity with right and law that he 
had made his claim. Jus peregri ^icut vindictam imposui : the 
first answered, Quando tu injuria vindicasti, D. L. cpris sacra- 
mento te provoco ; ^ I challenge you to a deposit of 500 pounds of 
copper ; ’ and the other accepted the challenge by saying, Simili- 
ter ego te. The magistrate then awarded the ^possession of the 

* If the thing was an immoveable, there ^appears to have* been an old 
ceremony of the parties going to the land or other immoveable thing, and 
one expelling the other from it, and leading him before a magistrate (deduc- 
tio). See Aulus Gellius, Noct. Att. xm 10; Cicero, Pro Murssiux, c. 6. 
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thing contested until a decision was pronounced to the party that 
appeared to have the best right to it, requiring him to furnish 
security that it would be forthcoming at the proper time. These 
sureties were called pr cedes litis et vindiciarum-^lis signifying the 
thing contested itself, and vindicice the fruits or profits which 
might arise from it before the final sentence was given. After a 
certain delay, a judge was appointed to examine the facts ; he in- 
formed the magistrate what his decision was, and the magistrate 
gave effect to this decision by using the force placed at his dis- 
posal. When the right to be tried was a personal one, there was 
of course nothing that could be claimed by vindication and the 
action began at once with the wager. 

95. The details of the actio sacramenti furnish so lively a 
, , picture of the actual working of early Roman law, 

dusts postula- that it IS worth while to set them fully before us ; but 
tionem. Other actions of law may be passed over with a 

much more cursory notice ; * indeed, our knowledge of them is 
very deficient, as the portion of the manuscript of Gaius which 
contained a sketch of the^ proceedings is imperfect. We know 
that the action called judicis postulatio was employed with regard 
to obligations, the machinery of the actio sacramenti being ob- 
viously but very ill adapted for enforcing rights against persons. 
We know little more than that the magistrate was asked to allow 
the appointment of a judge, or arbitery to decide the matter in 
question ; and that the form of action was probably adopted, not 
where some certain thing was asked for as the fulfilment of the 
engagement, but where a greater uncertainty in the circumstances 
of the case allowed a greater latitude of opinion, and where an 
appearance of good or bad Taith would naturally colour the whole 
cause. *1^ In the year a.u.c. 510 (as it is conjectured) the lex 
Silia instituted a new form of action where the obligation was 
for the giving a definite sum of money, and a lex 
Calpurnia (a.u.Oi 520) extended the scope of the 
action to all obligations for any certain definite thing. J This 
action was called condictio, because the plaintiff gave notice {con- 
diSere) to^the defendant that he must appear before the magistrate, 
at an interval of, thirty days, to receive a judge. * Probably its 
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* Gaius, iv. 12. 

f Prceclarum a majoribits accepimus morem roganM judicisj si ea rogare- 
mm qum salva fide facer e possit . — Cicero, De Off. iii. 10. 

J Gaius, iv. 19. ^ 
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institution completed the withdrawal of the enforcement of obli- 
gations from the scftpe of the actio sacramenti. The judlcis postu-^ 
latio may have left to the sphere of the actio sacramenti the de- 
mand for things certi, and then the condictio took that also away. 

96. There were two other actions of law,* that per manus 
injectionemy and that 2 )er piynoris capionem. These 
were, however, not really actions so much as methods manus mjec- 
of obtaining execution. If it was a right over a thing 
that was claimed, then, if the sentence was in favour of the 
claimant, the magistrate at once put the claimant in possession of 
the thing, having recourse to force, manns militnris, if necessary. 
But when a right against a person had to be enforced, there was 
nothing which could be thus handed over ; the remedy was against 
the person, the liberty of the defeated adversary, and the action 
per manus injertionem was the means by which the successful 
litigant exerted his power. He laid hands on him, manus injecit, 
and brought him before a magistrate, stating tTiat he had been 
cast in the previous suit ; if this was denied, a judex was ap- 
l)ointed, and inquiry made whether jiidgraent had really been 
ffiven against him as alleged. If this was found to be the case, 
he was adjudicatus to the claimant who, kept him prisoner, and 
then being brought, after sixty days, before the magistrate, was 
addietus^ or assigned over, and became the slave of his creditor. 

To the principle that the person, and not the property, of the 
debtor was bound, an exception was made when the debt was due 
to a soldier for military service, to the fund for sacrifices, or the 
public treasury.! The creditor, in such cases, might seize on 
anything belonging to the debtor, and take it as a 
jdedge for the payment of a debt. *This piynoris ‘piqnons 
capio was only spoken of as an actio because it was 
conducted with certain solemnities, and accompanied by the re- 
petition of a peculiar form of words. ^ 

The following are some of markeri features of actions of law, 
in respect of which great differences were gradually introduced 
undet the later systems. (1) The procedure in the actions of 
law was one ojien only to Roman citizens. (2) The parties wefe 
almost always obliged to appear personally, Jbut an asserfor 
lihertatis could appear to claim the freedom of a persqp wrongly 
treated as a slave. (3) So rigid was the necessity of adherence 


* Gaius, iv. 21. • 


t Gaitts, i^. 26. (See also ante, sec. 8.) 
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to the prescribed forms, as Gaius informs us ^iv. 11), that if, 
in an action for damage to a vineyard, the*^ plaintiff used the 
word vites instead of the general word arbores, employed in the 
law of the Twelve Tables, he lost his action. (4) If the action 
was once brought, it was exhausted, or if it failed, even on the 
most technical ground, the plaintiff had no further remedy. 
(5) The sentence was ordinarily to give the thing demanded, 
not a pecuniary equivalent. 

97. The leg is actiones were necessarily replaced by other forms 
of actions more convenient as Home advanced in civilization. 


They were in a great measure suppressed by the lex j^hutia 
Suppression of (^^out A.u.c. 573), and afterwards, in the time of 
the actions of Augustus, by the leges JidicB. They were, however, 
long retained in cases where the centumviri were 
the proper that is, in questions of status, Quiritian owner- 

ship, and disputed succession, the praetor presiding personally over 
the deliberations of the centumviri, and not instructing them by 
a formula ; and a fictitious process, termed in jure cessio, which 
was nothing else than an ^ undefended action at law, in which a 
disputant gave up(cm7V) before the magistrate {in jure) the thing 
in dispute, was retained as a ready means of many legal clianges, 
such as manumission or adoption, long after the actions of law 
had fallen into disuse. Before the actions of law were suppressed, 
ihe prcBtor peregrinus had for years been administering justice 
through forms of action devised by him where peregrini were 
concerned. 

98. The changes wrought by intercourse with foreign nations. 


o , , the new duties of extended dominion, and the stimulus 

Second epoch • 

thesyst&mof given to the national mind by the long internal 

forrmlis, struggles which had now subsided, produced by 

degrees a general change in the mode in which justice was 


Judges in 
the second 



administered. A new system succeeded the old legis 
actiones', the mkigistrate was more strongly marked 
off from the jwdex, and it was the directions which the 


former gave the latter that constituted the important feature of 
tne new system of procedure. At home the praetors, of whom 
there were eighteen in ihe days of Pomponius,* and one or two 


other magistrates ; andan the provinces the preesides or praefects, 
who held conventus or assizes in the principal towns at stated 


intervals, sat as magistrates. At Rome the long struggle between 


* Dia. i. 2. 34. 
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the senate and the equites for the exclusive right to furnish the 
judges ended, as lias been already said (sec. 12), in the judges 
ceasing to be taken entirely either from the senate or the equites ; 
and two, at least, out of the five decuries of judges appearing in 
the album were taken from a comparatively humble class. The 
recuperaiores and centumviri still continued to act in the cases 
which properly fell within their province. 

99. The directions which the magistrate sent to the judge 

were always conveyed in a formal shape, and the word formula^ 
was used to exi)ress the different forms in which directions were 
given. These were preserved and collected, 

and it became the great object of the contending parlies 
that the right should be used in their case, the judge 
not being allowed to depart from the instructions he received. As 
there was no legal form to bind the magistrate, he could easily 
vary the formula so as to render substantial justic^, and had thus 
a ready means of availing himself of any equitable doctrine, 
which a more refined jurisprudence oi’ his own sense of wdiat was 
right suggested to him. These forn^loi^ so flexible in their 
general character, yet couched in terms always precise and simple, 
furnish one of the many admirable instances of the power of the 
Komans to express correctly the subtlest legal ideas ; and it was by 
this machinery that the prretors principally introduced their great 
legal changes. But it may be observed that, although the old 
aetions of law beeame obsolete, traces of them are to be found in 
the pra&torian system. Thus, in certain actions the parties entered 
into a wager spousio pamalisy evidently a relic of the old actio 
sacramentiy by which each stipulated with the other for a sum of 
money to be paid as a penalty by the loser in the action to the 
successful party. • 

100. To show what these formiilce were, it will perhaps be 
best to give at length one of those we fyid in Gains, jcj^ampU of 
and then to explain its different pSrts. One which a for, aula. 
we m^ay collect from different sections of the Fourth Book runs 
thus : — 

Judex esto^: Quod Aulus Agerius Numcrio Negidio hominem 
vendidit ; si paret Numerium Negidium Aulo Agerio sestcrtlum 
X, millia dare oportere^ judex Numerlmn Negidium Aulo Age t to 
sestertiuin X, millia condemnato^ si non paret ^ ahsolvito,^ 


Gaius, iv. ^-43. 
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Judex esto is merely the order for the appointment of the judge, 
and is not, strictly speaking, a part of ihe formula. From ^ quod'* 
to ^ oendidit ’ is what is called the demonstratio ; from ^ si paret ’ 
to Ulare oporfere* is the intention and from fndex^ to the end is 
the coudemuatio. formula ordinarily consisted of these three 

parts — the demonstration the intention and the condemnafio, 

101, The demonstratio is the statement of the fact or facts 


which the plaintiff alleges as the ground of his case.* 
Ihmonstmiw Agcrius, the plaintiff, says that he has sold a 

slave to Numerius Negidius. The demonstratio varied, of course, 
itii each particular case. 

102. The intentio was the really important part of ^\q, formula . 
j ^ ^ If was a precise statement of the demand which the 

plaintiff made against {tend chat in)^ his adversary. 
It was necessary that it should exactly meet the law which would 
govern the fact^ alleged by the plaintiff, if true. Whether Aulus 
Agerius has sold this slave to Numerius Negidius at the price he 
alleges, and whether the debt is still owing, this is what the judex 
has to determine ; if fhe jndge thinks he has {si paret), then the 
judge is instructed to pronounce his judgment against him; if he 
thinks he has not (si non paret), ho is to be absolved. 

103. The eondemnatio is the direction to condemn or absolve 


according to the true circumstances of the case.J The 

Comh lanatio, . , , • ^ t i *11 

judex was only a private citizen, ami, unless siiecially 

authorized by a magistrate, could have no power to pronounce a 
judicial sentence. It is to be observed that the eondemnatio was 
under the formulary system always pecuniary; the judge was 
always directed to condemn to a payment of money, never to do 
or give a particular thing. In three particular actions, however, 
and }ierhaps in more, the judge was directed to ^adjudicate’ a 
thing, in the sense of dividing it out among several litigants. 
These three actions were, those brought to divide a family inherit- 
ance, to divide the property f>f partners, and to settle boundaries. 
In these actions there was an additional part of the formula^ run- 
ning thps : quantum adjudieari oportet, judex Titio adjudieato. 
"ftiis was called the adjudication, so that in these aqfions the parts 
of the formulcB Were four — demonstratio, intentio, adjudieatio, and 
eondemnatio. Of courses when a thing, and not a sum of money, 


t Gaius, iv. 41. 


* Gaius, iv. 40. 
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■was claimed, it was not possible for the magistrate always to fix a 
precise sum in whicli the defendant was to be condemned. Some- 
times, therefore, the condemnatio merely fixed the maximum as 
the sum, and ran duntaxat X. millla condemnato. Sometimes the 
direction was still more indefinite, and the sum was left to the 
discretion of the judge. Qaanti ea res erit, tantum pecuuianiy 
§*6'., condemnato. Sometimes, too, as when the action was real, 
i.e. brought to claim a thing, the actio was arhitraria^ and the 
words nisi restifnat wei'e inserted in the condemnatio. The de- 
fendant was ordered to give up the thing, and then was condemned 
to pay the money if he refused to restore the thing, in accordance 
with the order {arbitrium) of the judge. 

104. The intentio sometimes stood quite alone, and was then 
called a prwjtidicialis formula when this was the prcpjvduiahs 
cascj the object of the action was merely to establish formula 
a point which it was necessary to have settled with a view to a 
future action. The decision of such a preliminary point was 
called a prajndidum. Of course the intentio took any form that 
best suited the case ; and accordingly ft was the intentiones that 
were so carefully preserved as precedents, and so keenly debated 
by the contending parties. Sometimes the grounds of the defence 
made ])art of the intentio. The defendant might admit the 
plaintiff’s statement, but say that there were special circumstances 
to take this particular case out of the general rule of law under 
which it would naturally fall. He might own. for instance, that he 
had bought a slave at the i)rice alleged, but say that he had been 
induced to do so by fraud. This plea was called an 

.X. , . , , , X. Exceptio. 

exceptio (i.e. a taking out), and was made to lorm part 
of the intentioy some such words as these being added : si in ca re 
nihil dolo mala Auli Agerii factum sit neque fiat. The pl^iintiff*, 
again, might have something to urge as an exception 
in reply to this plea : his answer was called repUcatio ; 
if the defendant had a further ansv^r, it was called a duplication 
the glaintiff’s further reply a triplication and so on. There was 
also sometimes an accessory part of the formula called the 
scription placed, as its name denotes, at the beginning of t\ie whMc 
formula for the purpose of limiting the enquiry. As employed 
by the defendant, it answered the puispose of the €a;peption and 
belongs, probably, to a time before the exceptio had its regular 


Itiphcatxo 
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place in i\ie formula. A well-known example of its use is that by 
which the defendant stopped an action for the possession of pro- 
vincial lands, by raising the question whether he had not been in 
possession for a particular period, which is the origin of the familiar 
term ^ prescription.’ (See sec. 72.) But the plaintiff also might, in 
the early days of the formulary system, have occasion to resort to a 
prcBsrriptio. He might, for instance, wish that, in enforcing a 
security on which payments were due from time to time, the action 
brought to try whether this security was valid should only affect 
his claim to payments already due, so that if he failed he might have 
a fuii;hcr action for future payments. In such a case some such 
words as ea res agatvr cujus re dies fuit (let the enquiry only be 
made as to the sum for the payment of which the time has arrived) 
were prefixed to ihe formula. Gradually, however, the prcescriptio 
fell into disuse, and the hitentio and exccptio were so constructed as 
to serve every purpose for which it had been employed. 

105. In the Roman system of civil process the time when a 
Lifi^ contest contested right was to be considered as really made 
tatio. the subject of litigation, was very carefully marked. 

It was very necessary that this should be very clearly ascer- 
tained. The claimant in whose favour the ultimate decision was 
given was entitled to all that accrued to the thing claimed from 
this moment; and when once a point had been submitted to 
litigation, it could not be again litigated, both parties surrender- 
ing all their interest into the hands of the court, which assigned 
to the successful claimant such a fresh interest in the thing 
claimed as might appear to be due to him. This time was 
marked by each party, at the end of the proceedings before the 
magistrate, calling bystanders to witness, that they submitted the 
mattef to the decision of the judge.* This was called the litis 
contestation as has been said (see sec. 93). In process of time the 
ceremony might be omitted, or at any rate become a mere form, 
but the conclusion of the proceedings before the magistrate (in 
jure\ i.e. in the formulary system, the time when the praetor 
delivered the formulon still formed the crisis at which the claims 
of the different parties were considered to be finally submitted 
to the decision ©f the law. Under the judicia extraordinarian 
when the . magistrate and the judex were no longer different 


Fbstus, svh voce Coniestari, — Dig, xxviii. 1. 20. 
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persons, the litis contestatio was fixed by the commencement 
of the trial.* * 

106. Actio meant, under the system of the actions of law, 

a particular form of procedure; under that of the Meamng of 

formul(By it meant the rijirht granted to a plaintiff by 
' \ i°°-i i« i/» under 

the magistrate to seek what was due to him before a the system of 

judge. Sometimes, however, the formula by which 
the judge was to determine the right, and sometimes the judiciumy 
the proceedings by which the judge determined the right, were 
spoken of as if formulary judiciumy and actio were synonymous 
terms. Of the divisions under which the formulary actions may 
be grouped, the following were the most important. 1. The 
first division turns on the difference in the nature of lyivi^ns of 
the thing claimed, and, according to this division, 
actions were in rent and in 'personam. If the object of the pro- 
ceedings was to enfoi’ce a right to a thing, then tiie formula ran 
si paref hominem Auli Agerii esse; if to enforce an obligation, 
then the formula ran si paret Numerium Negidium Auli Agerii 
darey fa cere, prcBstarCy oportere; and«it was according to this 
difference in the intentio that actions were said to be in rem or in 
personam, Vindicatio came to be used as a generic term for 
actions in reniy and condictio for actions in personam. 2. Another 
division of actions refers to the modes in which the prgetor 
extended or modified the law by the shape he gave to the for- 
mula. In shaping actions, the praetor introduced changes of two 
kinds : First, he gave actions for the enforcement of actions 
outside the old civil law, and this he principally effected by 
giving an actio in factum concepta, in which the demonstratio and 
intentio were blended, and the praetor directed that, if a given 
state of facts was found to be true, the defendant was to J)e con- 
demned, the action being thus contrasted with one in jus con-^ 
ceptay i.e. given to try an issue by the^rules of law. Secondly, 
the praetor extended existing actidlis {acUones directcB) by giving 
actions (actiones utiles) to suit cases and persons outside the 
limits of the direct actions ; and this he did either by means of 
actionss in factumy which could be used for these purpdfees 

• 

* It had, however, much less importance, as fixing an epoch, under the 
judicia ejctraordinaria (see page 144, where this sense must b3 given to the 
statement that the litis contestatio had no place in the civil process of Jus- 
tinian’s time). 
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equally well as to give new remedies, or by jgiving a fictitious 
action, i.e. an action in which the plaintiff was allowed to feign 
that he was within the scope of the unextended action. When 
there was a contract not falling under the old heads, but executed 
on one side, the pra3tor enforced it by an action in factum yrce- 
scriptis verbis, an action to meet the case with the circumstances 
set forth at the beginning ; but such an action, as it was to try 
an issue according to known rules of law, was in jus concepta, 
3. A further division depended on the varying amount of latitude 
given to the judge. The actions dej^ending on the old civil 
law were stricti juris, and the judge had merely to decide the 
question submitted to him, without taking into account considera- 
tions of equity. Other actions were bonce Jidci, i.e. the judges were 
allowed to take such considerations into account. In real actions, 
and in some few special actions, the judge had always a particular 
kind of latitude^iven him, as the action was arhiiraria (see sec. 
103), i.e. he could order the thing claimed to be given up, and, if 
it was not, could condemn the defendant in as much as he thought 
equitable. Among personvil actions which were arhltraria was 
one termed ad exhibendurn, which was used in order to make a 
person in possession of a thing produce it, so that its existence in 
his hands and the state in which it was might be ascertained, or 
pay damages for not so producing it. 

107. In speaking of actions under the system of formulce, it 
j. ^ ^ is impossible to j)ass over without notice the interdicts 

of the prastor,* though they were only incidentally 
connected with actions. An interdict was an order issued by the 
praetor, and was in fact an edict addressed to some person or per- 
sons with reference to a particular thing. Vim fieri veto, exhlbeas, 
restitua^, ^ I forbid you to have recourse to violence ; you are to 
produce, you are to restore ; ’ such were the forms in which these 
commands were couched. ^ Interdicts were granted where some 
danger was apprehended, or sdine injury was being done to some- 
thing to which a public character attached ; as, for instance, li a 
road was stopped up; but they were also granted to protect 
private interests, and especially to protect or regula^ possession. 
If the person to •whom the interdict was addressed acquiesced 
and obeyed j:he praetor’s injunction, nothing remained to be done; 
but if he refused to obey, the magistrate then referred to the 
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decision of a judge, whether the terms of the interdict ought to 
be complied with/ For instance, an interdict ordering a thing to 
be restored might have been issued ; but the person to whom it 
was directed might deny that by law he was bound to restore the 
thing. On his stating this to tlie magistrate, the magistrate 
would give an action to try the question, shaping the terras of 
the interdict into the intcnfio of the formula, si paret A, A, rem 
restifuere, oportere^ And it is thus tliat interdicts are con- 
nected with actions, as their validity depended on no action being 
brought to contest them, or the result of an action being to 
support them. Gradually the action superseded the interdict, 
which was no longer used as a preliminary step, and, by the 
time of Justinian, they had become obsolete. 

108. There were under the system oi fin'midcp certain cases 
which the magistrate decided without sending to a Extraordma- 
judge. In these cases the magistrate was said extra 
oi'dinein cogiioscere^ and the proceedings were termed extra 
ordinem cof/riitiones, jiidicia^ or actiones. Among the cases in 
which the magistrate proceeded in a swmmary way, were resfitu^ 
tlones in integrum (that is, certain cases in which he restored 
a person suffering from somelhing from wliich he ought not by 
law to suffer, to the same position as he had occupied before the 
injury was sustained), and cases relating to Jideicomwissa. But 
ho was called upon mo^t frequently to jwoceed in this way in 
order to give execution to the sentence of a iudge. 

® . o rs Execution 

The old modes of execution, the manus injectlo and 
pignoris capio, remained, though under a mitigated form ; but a 
new method of execution was also ])ermitted by the i)rjetor, and 
was much more generally adopted. The creditors were placed 
in full possession of all that the debtor had belonging to him ; 
his persona was, in fact, transferred to them. This was termed 
tlie missio in honor urn possessionem, ^fter a certain delay, the 
creditors sold their interest in the debtor’s pro];)erty to the person 
who Avould offer to pay the largest proportion of the sums they 
claimed. He became the purchaser, and this emptio honoruni 
transferred to him the persona, or legal existence of the debtor, 
who thereby suffered a capitis deminutio, and became, in the 
language of the law, ^ infamous.’ It was in the exercise of his 
^ extraordinary ’ jurisdiction that the magistrate gave this mode 
of execution, 

109. In the third period of the Roman system of civil nro- 
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cess, the period of extraordinaria judicia^ this summary jurisdiction 
Third period was the Only jurisdiction the m^fgistrate exercised. 

longer any distinction between and 
process judicium ; the magistrate and the judge were the 
dinarmjM- person. By a constitution published a.d. 294, 

cia, Diocletian directed all magistrates in the provinces 

to decide causes themselves. The practice was, in courscof time, 
extended throughout the whole of the empire ; and in the days 
of Justinian, it was possible to speak of the ordinaria judicia as 
quite past.* 

110. In the days of the later emperors, the provinces were 

classed together into praefectures. Over each pro- 
Judqes* . i i i • • 

Vince was a prcBseSy who had a vicarius^ or vice-presi- 
dent under him, and who, either himself or by his vicarius, tried 
all cases above a certain amount, fixed by J ustinian at 300 solidi ; 
cases below that amount were tried by inferior judges, called 
Judices pedanei. The great cities, such as Constantinople and 
Alexandria, were under a separate jurisdiction. The praetorian 
praefect was the head judgfc of appeal ; but a final appeal lay to 
the emperor himself, 

111. In the time of Justinian, an action was begun by the 
Mode of pro- plaintiff announcing to a magistrate that he wished to 
cediire. bring an action, a proceeding which was termed the 

denuntiatio actionis^ and furnishing a short statement of his case ; 
this statement, called the libellus conventionisy the magistrate sent 
by a bailiff of the court {executor) to the defendant. The parties 
or their procurators appeared before the magistrate, and the 
magistrate decided the case. Exceptio was still used as the term 
to express the plea of the defendant, which he generally, of 
course:^ reduced to writing, but apparently not only was he not 
obliged to do so, but it was not even necessary in all cases for the 
plaintiff to put his plaint into writing ; if he did not, the executor 
would merely tell the defendant, by word of mouth, that an 
action had been brought against him, perhaps adding a general 
statement of the object for which it was brought. The litis^cou- 
teitatio took place directly the magistrate began to hear the cause. 
The condemnation was no longer merely a pecuniary one, but the 
system of execution was iv)t materially different from what it had 
been under the praetorian system. 


I'M. iv. 15, 
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112. Although the subject of crimes and criminal procedure 
does not fall properly within the scope of the Insti- 
tutes, which is a treatise on Private Law, yet as 
the subject is slightly noticed at the end of the Institutes, and 
is connected with the general history of Roman Law, it may 
be convenient to give some slight account of it here. Criminal 
jurisdiction was under the kings an attribute of the king him- 
self, but there was an appeal in capital cases to the cmiitia 
curiata. After the establishment of the republic the comitia 
centuriata alone could judge capital cases. The comitia tributa 
exercised a criminal jurisdiction (but without the power of in- 
flicting death) for political offences, such as those committed by a 
magistrate during his year of office. Before both these comitia the 
accusation had to be made by the presiding magistrate. The senate 
also exercised a special power of judging offenders in times of 
public danger, and sometimes under such circumstances inflicted 
death as punishment, but it did not properly belong to the senate 
to deal with capital cases, and the senate also exercised an ordi- 
nary jurisdiction and dealt with such trimes as it thought proper 
to notice. But all these authorities, the king, the comitia and 
the senate, while they sometimes discharged themselves the func- 
tions of the judge, were in the habit of delegating their powers 
to others charged to make an investigation {queestio) of the crime. 
At first each delegatio was made to try one particular offence, 
and w^hen the case had been tried the queestio was at an end. 
These quccstiones, the term being transferred from the inquiry to 
the persons making it, were subsequently appointed to try all 
offences of a particular kind that it might be necessary to in- 
quire into, while the delegated persons held their authority. 
Lastly, the quccstiones began to be made perpetucs (a.u.(j. 605), 
and this change was accompanied by the introduction of some- 
thing like a body of criminal law. When a queestio was made 
perpetua^ the delicts it was to try®v\xre in some degree defined, 
and the punishment prescribed; whereas previously, the body 
exercising criminal jurisdiction or its delegates had been bound 
by no rules^ of law as to the nature of the delict or its puiflsh- 
ment, except that the comitia centuriata could alone inflict 
death. Each qucBstio consisted of a ^number of judges varying 
according to the regulations laid down in the law creating it; 
sometimes of thirty-two, or of fifty, or of a hundred — the 
judges being appointed for a yeartnd taken from the same list as 
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that from which judges in civil suits were selected, so that the 
history of the contests between the senatorial and equestrian 
orders for the right of being judges already referred to (see sec. 12), 
applies to criminal and civil judges equally. Before the qucestiones 
perj)et 7 i (2 any citizen might be an accuser. He had to swear that 
his charge was not false, and he had to prove the guilt of the 
accused — so that the system under which a criminal trial is 
regarded as a suit between parties was thus introduced into Eoman 
law. Private persons had from an early time of Roman law 
recovered penalties in a civil action for delicts committed to their 
injury, and now the criminal proceeding took the form of an 
action between the jjrivate person accusing and the accused. The 
judges were under the guidance of a president {prcpses)^ and each 
judge pronounced that he condemned, absolved, or that there was 
not proof either way, by dropping into an um one of three tablets, 
bearing rcspec^vely the words condemno^ ahsoJvo, non liquet. If 
the accused was condemned he received the precise i)unishment 
provided by the law creating the qumtio perpetua. During the 
last century of the repubhe, and in the early days of the empire, 
a great number of laws, each handing over a special head of 
offence to a qucpstlo perpetua were passed, and thus something 
like a system of criminal law and criminal procedure was esta- 
blished. Under the empire, as time went on, exactly what hap- 
pened in civil suits happened in criminal proceedings. The 
magistrates had exercised a power of dealing with some offences in 
a summary manner (r.rifrflr orr7/;/c??2), and the sphere of their autho- 
rity was gradually enlarged until it superseded the qucputiones 
perpetucp altogether, as the formulary system of actions was super- 
seded by the extraordinary jurisdiction of the magistrate in civil 
suits. • 
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IN NOMINE DOMINI NOSTRI 
JESU OHRISTI. 

Imperator C^jiiAR Flavius Justi- 
nian us, Alamanious, Gothiuus, 
Francious, Germanicus, Antjcus, 
Alanicus, VaNT) \lious, Afrtcanus, 

PIUS, FELIX, IN(^LYTUS, VIUTOR AU 
TRIUMPHATORy SEMPEPv AUGUSTUS, 
CUPIDJE LEGUM JUVENTUTI. 

Imperatoriam niajostatem non 
solum armis dccoratain, sed etiam 
legibus oportet esse arm at am, ut 
utnimque tempus et bellorum et 
pacis recte possit gubcrnari ; et 
princex)s Komanus victor existat 
non solum in hnstilibus prffjliis, sed 
etiam per legitim os tramites calum- 
niantium iniquitates expellens, et 
fiat tarn juris religiosissimus, quani 
victis liostibus triumpliator. 

1. Quorum utramque viam cum 
summis vigiliis siimmaque provi- 
dentia, annuente Deo, perfccimus. 
Et bellicos quidem sudores nostros 
barbaricoe gentes sub juga nostra 
deducts cognoscunt, et tarn Africa 
quam alise numeroate provinciie post 
tanta^teinporum spatia, nostris vic- 
toriis a ccelesti Numine praestitis, 
iterum ditioni Romanae nostroque 
additae imperio protestantur ; omnes 
vero populi legibus jam a nobis 
promulgatis vel compositis regun- 
tur. 

2. Et cum sacratissimas constitu- 
tiones antea confusas in hiculentam 
ereximus consonantiam, tunc nos- 
tram extendimus curaifi ad immensa 


IN THE NAME OF OUR LORD 
JESUS CHRIST. 

The Emperor Flavius Jin- 

TINIANUS, vanquisher OF THE AiA- 
MANi, Goths, Francs, German •>, 
Antes, Alani, Vandals, Afrk’ans, 

PIOUS, ]#APPY, GLORIOUS, TRIUMPHANT 
CONQUEROR, EVER AUGUST, TO THE 
YOUTH DESIROUS OF STUDYING THE 
LAW, GREETING. 

The imperial majesty should be 
not only made glorious by arms, but 
also strengthened by laws, that, alike 
in time of peace and in time of war, 
the state may be well governed, and 
that the emperor may not only be 
victorious in the field of battle, but 
also may by every legal means rejiel 
the inupiities of men who abuse the 
laws, and may at once religiously 
uphold, justice and triumph over his 
conquered enemies. 

1. By our incessant labours and 

great care, with the blessing <ff God, 
we have attained tliis double end. 
The barbarian nations reduced under 
our yok^ know our efforts in war; to 
whitti also Africa and very many 
other provinces bear witness, which, 
after so long .an interval, have been 
restored to the dominion of Rome and 
our empire, by our victories gained 
through the favour of heaven. All 
nations moreover •are governed hy 
laws whjch we have either promul- 
gated or arranged. • 

2. AVheii we had arranged and 
brought into perfect harmony the 
hitl^rto confused mass of imperial 
constitutions, we then extended our 
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veteris prudentise volumina ; et opus 
desperatum, quasi per medium pro- 
fundum euntes, ccelesti favore jam 
adimplevimus. 

3. Cumque hoc Deo propitio 
poractuin est, Triboniano viro mag- 
iiifico, magistro et exqusostore sacri 
]:)alatii nostri, nec non Theophilo et 
Dorotheo viris illustribus, anteces- 
Roribus nostris (quorum omnium 
Holertiam et legum scientiam et circa 
nostras jussiones fidem jam ex multis 
renim argumentis accepimus) con- 
vocatis, mandavimus specialiter ut 
nostra auctoritate nostrisque suasio- 
nibus Institutiones componerent, ut 
liceat vobis prima legum cunabula 
non ab antiquis fabulis disccre, sed 
ab imperiali splendore appetere ; et 
tain aures quam animie vestrie nihil 
inutile nihilque perperam positum, 
sed quod in ipsis rerum obtinet ar- 
guiiientis, accipiant. Et quod priore 
tempore vix p6st quadriennium 
prioribus contingobat, ut tunc con- 
stitutiones im])eratorias legerent, 
hoc VOS a primordio ingrediamini : 
digni tanto honore tantaquo feperti 
fc'licitate, ut et initium vobis et 
finis logum eruditionis a voce prin- 
cipali procedat. 


4. Tgitur post libros quinquaginta 
Digestorum seu Pandectarum, in 
(piibiis omne jus antiquum collatum 
est, (JUGS per eumdem virum excel- 
sum Tribonianum nec non ceteros 
viros illustres et facundissimos con- 
fecimus, in hos quatuor libros eas- 
dem Institutiones partiri jussiinus, 
ut sinttotius legitimae scientia3 prima 
olein enta. 

5. Itn quibus breviter expositum 
est et quod antea obtinebat, et quod 
postea desuetudine inumbrai^m im- 
periali remedio illuminatum est. 

6. Quas ex omnibus antiquorum 
Institutionibus, et praecipue ex 
oopmentariis Gaii nostri tarn Insti- 
tutionum quam rerum cotidianorum, 
aliisque multis cqpmentariis com- 
positas cum tres preedicti viri pru- 
dentos nobi# obtulerunt, et legimus 
et cognovimus et plenissimum nos- 
trarum constitutionum robur eis 
accommodavimus. 


care to the endless volumes of ancient 
law; and, sailing as it were across 
the mid ocean, ^ have now completed, 
through the favour of heaven, a work 
we once despaired of. 

3. When by the blessing of God 
this task was accomplished, we sum- 
moned the most eminent Tribonian, 
master and ex-qmestor of our palace, 
together with the illustrious Thco- 
philus and Dorotheus, professors of 
law, all of whom have on many occa- 
sions proved to us their ability, legal 
knowledge, and obedience to our 
orders ; and we specially charged them 
to comiiose, under our authority and 
advice, Institutes, so that you may no 
more learn the first elements of law 
from old and erroneous sources, but 
apprehend them by the clear light of 
imperial wisdom ; and that your minds 
and ears may receive nothing that is 
useless or misplaced, but only what 
obtains in actual practice. So that, 
whereas, formerly, the foremost among 
you could scarcely, after four years’ 
study, read the imperial constitutions, 
you may now commence your studies 
by reading them, you who have been 
thought worthy of an honour and a 
happiness so great as that the first 
and last lessons in the knowledge of 
the law should issue for you from the 
mouth of the emperor. 

4. When therefore, by the assist- 
ance of the same eminent person 
Tribonian and that of other illustrious 
and learned men, we had compiled 
the fifty books, called Digests or 
Pandects, in which is collected the 
whole ancient law, we directed that 
these Institutes should be divided into 
four books, which might serve as the 
first elements of the whole science of 
law. 

5. In these books a brief exposi- 
tion is given of the ancient laws, and 
of those also, whicli, overshadowed 
by disuse, have been again brought 
to light by our imperial authority. 

6. These four books of Institutes 
thus compiled, from all the Institutes 
left us by the ancients, and chiefly 
from the commentarigs of our Gaius, 
both from his Institutes and his 
Journal, and also from many other 
commentaries, were presented to us 
by the tliree learned men we have 
above named. We read and examined 
them, and have accorded to them all 
the force of ouj constitutions. 
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7. SuniTna itaque ope et alacri 
studio has leges nostras accipite ; 
et vosmetipsos sic erumtos ostendite, 
lit spes VOS pulcherrima foveat, toto 
legitimo opere perfecto, posse etiam 
nostram rempublicam in partibus 
ejus vobis credendis gubemari. 


D. CP. XI. calend. decembris, D. 
J USTINIANO PP. A. III. cons. 


7. Receive, therefore, with eager- 
ness, and study with cheerful dili- 
gence, these our laws, and show your- 
selves persons of such learning that 
you may conceive the flattering hope 
of yourselves being able, when your 
course of legal study is completed, to 
govern our empire in the different por- 
tions that may be entrusted to your 
care. 

Given at Constantinople on the 
eleventh day of the calends of De- 
cember, in the third consulate of the 
Emperor Justinian, ever August. 




LIBEE PEIMUS. 


Tit. I. DE JUSTITIA ET JURE. 

JusTiTiA est constans et per- Justice is the constant and per- 
petua voluntas jus suum cuitpie petual wish to render every one his 
tribuendi. . due. 

D. i. 1. 10. 

The term jns, in its most extended sense, was taken by the 
Roman jurists to include all the commands laid upon men that 
they are bound to fulfil, both the commands of morality and of 
law. The distinction between commands which arc only enforced 
by the sanction of public or private opinion, and those enforced 
by positive legal sanctions, may seem clear to us ; but the Roman 
jurists, in speaking of the elementary principles and divisions of 
jurisprudence, did not keep law and morality distinct. Celsus 
defines as ars honi et eequi. (D. i. I. 1.) This extension of 
the term would sink positive law in morality ; that only would be 
supposed to be commanded which ought to be commanded. The 
confusion arose principally from the view of the law of nature,* 
borrowed from Greek philosophy by the jurists. (See Introd. 
sec. 14.) 

Jus, used in its strictly legal sense, has two principal meanings. 
It either signifies law, that is, the whole mass of rights and duties 
protected and enforced by legal remedies, or it means any single 
right, that is, any faculty or privilege accorded by law 4:o one 
man accompanied by a correlative duty imposed on another man. 
Jus itineris, for instance, is the right given to one man of going 
through the land of another who is placed under a duty to 
let him pass. Neither a right nor a duty, at any rate in the 
sphere of private law with which alone the Institutes deal, can 
exist without the other. (See Introd. sec. 36.) , ^ 

1. JurispnAentia est divinarum 1. Jurisprudence is the knowledge 
atque humai^um rerum notitia, of things divine afid human ; the sci- 
juflti atque injusti scientia. ence of tthe just and the jinjust. 

D. i. 1. 10. 2. 

Jurisprudeutia is the knowledge of what is and jus, accord- 

ing to the theory *of the law of nature, laid down what is com- 
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manded by right reason, this right reason being common to nature, 
or, as the Romans more often said, to the God§, and to man. On 
this ground, and also because public law has to deal with religious 
worship, the knowledge of divine things was therefore necessary, 
as well as the knowledge of human things, to say what were the 
contents of jus. Both this and the preceding definition are taken 
at random out of the writings of Ulpian, are unintelligible unless 
taken in connection with a philosophical theory from which they 
arc here dissevered, and are quite out of place at the beginning 
of an elementary treatise on law. (See Introd. sec. 34.) 


2. His igitur generaliter cogni 
tk et incipientibufi nobk exponere 
jura populi Eomani, ita videntur 
posse tradi commodissiine, si primo 
Jevi ac simplici via, post deinde 
diJigeiitissiina atqiie exactissima 
interpretatione singula tradantur. 
Alioquin, si statim ab initio rudem 
adhiic et infirmuin animum studiosi 
multitudine aut varietate rertirn 
oneraverimus, duinim alterum, aut 
desertorem studiorum efticiemiis, aut 
cum uia^o labore, sa3pe etiam cum 
dididentia quas plerumque juvenes 
avertit, serins ad id perducemfis, ad 
quod leviore via ductus sine magno 
labore et sine ulla diffidentia matu- 
rius perduci potuisset. 


3. Juris prfficepta sunt luec : 
honeste vivere, alterum non lajdere, 
Buum cuique tribuere. 

4. Hujus studii duro sunt po- 
sitiones, publicum et privatum. 
Publicum jus est, quod ad statum 
rei Romanse spectat ; privatum, 
quod fid singulonim utilitatem. 
Dicendum est igitur de jure pri- 
vate, quod tripertitum est ; col- 
lectum est enim ex natufalibus 
proeceptis aut gentium aut ci^- 
libus. 


2. Having explained these general 
terms, we think we shall commence 
our exposition of the law of the Ro- 
man people most advantageously^ if 
we pursue at first a plain and easy 
path, and then proceed to explain 
particular details with the utmost 
care and exactness. For, if at the 
outset we overload the mind of the 
student, while yet new to the subject 
and unable to bear much, with a mul- 
titude and variety of topics, one of 
two things will happen — we shall 
either cause him wholly to abandon 
his studies, or, after great toil, and 
often after great distrust of himself 
(the most frequent stumbling-block 
in the way of youth), we shall at last 
conduct him to the point, to which, 
if he had been led by an easier road, 
he might, without great labour, and 
without any distrust of his own powers, 
have been sooner conducted. 

3. The maxims of law are these : 
to live honestly, to hurt no one, to 
give every one his due. 

4. The study of law is divided into 
two branches ; that of public and that 
of private law. Public law regards 
the government of the Roman Em- 
pire ; private law, the interest of in- 
dividuals. We are now to treat of the 
latter, which is composed of three 
elements, and consists of precepts 
belon^g to natural law, to the law 
of nations, and to the civil law. 


B. i. 1. 1. 2. 


'Both the>s^MJ/ecam and the>s;>mafKm fall under municipal 
law, mat IS, the Ijiw of a particular state. Publicum jus in sacris, in 
sacerdotibtts,tnmagistratibus consistif. (D.i. 1. 2.) Public law regu- 
lates religidus worship ana civil administration ; private law deter- 
mines the nghts and duties of in^viduals. The threefold division 
01 private law given in the text is discussed in the next section. 
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Tit. II. DE JUBE NATUEALI, GENTIUM ET CIVILL 

Jus naturale est, quod natura The law of nature is that law which 
omnia animalia docuit : nam jus nature teaches to all animals. For 
istud non human! generis proprium this law does not belong exclusively 
est, sed omnium animalium quae in to the human race, but belongs to all 
coelo, qune in terra, quae in mari animals, whether of the earth, the 
nascuntur. Hinc descendit maris air, or the water. Hence comes the 
atque feminae conjunctio, quam union of male and female, which we 
nos matrimonium appellamiis ; hinc term matrimony ; hence the procrea- 
liberorum procreatio, hinc educatio. tion and bringing up of children. We 
Videmus etenim cetera quoque ani- see, indeed, that all the other animals 
malia istlus juris pcnta censeri. besides man are considered as having 

knowledge of this law. 

D. i. 1. 1. 3. 

In the Introduction (sec. 14) a sketch has been given of what 
the jurists meant by the lex naturm. It was the expression of 
right reason inherent in nature and man, and liaving a binding 
force as a law. It was contrasted with the jus civile^ the old strict 
law of Home (Introd. sec. 10), and also with the jus gentium, the 
sum, that is, of the law found to obtain in other^ations besides 
the Eomans, as well as in Eoman law. (Introd. sec. 12.) There 
thus arose the threefold division of law^ adopted in the last ])ara- 
graph of the last title; but the jus gi^itium and the jus naturale 
were often jdaced in the same head of division, for the law com- 
mon to all nations vvas but the embodiment and indication of what 
right reason was supposed to command to all men. Thus while 
the threefold division of law was adopted by some jurists, a two- 
fold division was adopted by others, and is adopted in the next 
and the last paragraphs of this title, J ustinian first borrowing from 
Ulpian, who adopted the threefold division, and then from Gaius, 
who adopted the twofold. 

Unfortunately, in order to give a notion of jus naturale, Jus- 
tinian has borrowed a passage from Uli)ian, in which that jurist 
runs off‘ into a subsidiary and divergent line of thought. It is 
easy to see that if we begin to make inherent reason the foundation 
of law, we may find it necessary to take into account the commu- 
nity of actions which, in some of the primary features of ^ysical 
life, reason or instinct suggests to man and animals. If jus is that 
which nature commands, nature may'be said to command the 
])ropagation of the species in animals as much as in man, and thus 
theie would be a jus common to animals and to men. A jurist, 
to whom the theory of the lex naturce was familiar, might easily 
pursue the subject to a i)oint in which men and animeus seemed 
to meet. But the main theory had nothing to do with animals, 
as it looked only to the reason inherent in the universe and in 
man, and in considering what the Roman jurists rareant by jus 
naturale this fragment of Ulpian may be dismissed almost entirely 
from our notice. 
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1. Jus auten civile vel gentium 
ita dividitur. Omnes populi qui 
legibus et moribus reguntur, partim 
suo proprio, partim commiini om- 
nium hominum jure utuntur ; nam 
(plod quisque populus ipso sibi jus 
constituit, id ipsius civitatis pro- 
prium est, vocaturque^ jus^ civile, 
quasi jus propiium ipsius civitatis. 
Quod vero naturalis ratio inter 
omnes homines constituit, id apud 
omnes perasque custoditur, voca- 
turqiie jus gentium, quasi quo jiu*e 
omnes gentes utuntur. Et populus 
itaquo Itomanus partim suo proprio, 
partim communi omnium hominum 
jure utitur: qwv aingiila qualia aint, 
auia locia proponemus. 

2. Sed jus quidem civile ex una- 
([uacpiG civitate appellatur, veluti 
Atheiiitmftium : nam si quis velit 
Solonis vel Draconis leges appellare 
jus civile Atheniensium, non erra- 
verit. Sic enim elf jus quo populus 
Komanus utitur, jus civile Koiiia- 
iKUum aiipellanius, vel jus Quiri- 
tium quo Quirites utuntur ; Romani 
enim a Quirino Quirites appcnlaii- 
tur. Se(i quotiens non addimus 
nomen cujus sit civitatis, nostrum 
jus sigiiiticamuH ; sicuti cum poe- 
tam dicimus nec addimus nomon, 
subauditur apud Gru'cos ogi’egius 
Homerus, jipud nos Vn-gilius. Jus 
autem gentium omiii humano generi 
commune est : nam usu exigente et 
humaiiis necessitatibus, gentes hu- 
manm (j[ua)dam sibi constituerunt. 
— Bella etenim orta sunt ct cap- 
tivitates secutm, et servitutes qiue 
sunt natural! juri contrariie ; jure 
enim natural! ab initio omnes homi- 
nes liberi nascebantur, Et ex hoc 
jure gon^iuni, omnes pene contractus 
intro(lucti sunt, ut emptio, venditio, 
locatio, conductio, societas, deposi- 
tum, mutuum, et innmnerabiles. 

c 

D. i. 


TIT. II. 

1. Civil law is thus distinguished 
from the law of nations. Every com- 
munity goveme(l by laws and customs, 
uses partly its own law, partly laws 
common to all mankind. The law 
which a people makes for its own 
government belongs exclusively to 
that state and is cfdled the civil law, 
as being the law of the particular 
state. But the law which natural 
reason api)oiiits for all mankind ob- 
tains equally among all nations, and 
is callecl the law of nations, because 
all nations make use of it. The 
people of Rome, then, are governed 
partly by their own laws, and partly 
by the laws which are common to all 
mankind. We will take notice of this 
distinction as occasion may arise. 

2. Civil law takes its name from 
the state which it governs, as, for in- 
stance, from Athens ; for it would be 
very proper to speak of the laws of 
Solon or Draco as the civil law of 
Atliens. And thus the law which the 
Roman people make use of Ls called 
the civil law of the Romans, or that 
of the Quirites, as being used by the 
Quirites ; for the Romans are called 
Quirites from Quirinus. But when- 
ever we speak of civil law, Avithout 
adding the name of any state, we mean 
our own law ; just as the Greeks, when 
‘the poet’ is spoken of without any 
name being expressed, mean the gi'eat 
Homer, and we Romans mean Yirgil. 
The laAV of nations is common to all 
mankind, for nations have established 
certain laws, as occasion and the ne- 
cessities of human life reijuired. Wars 
arose, and in their train followed cap- 
tivity and tlien slavery, which is con- 
trary to the laAv of nature ; for by that 
law all men are originally born free. 
Further, by the law of nations almost 
all contracts were at first introduced, 
as, for instance, buying and selling, 
letting and hiring, partnership, de- 
posits, loans returnable in kind, and 
very many others. 

4. 5. • 


ffhe iferm Jus civile, as used here, eutirely depends for its 
meaning on the contrast between it and the Jus gentium. When 
the jurists came to examine different systems of laws, they found 
much in each that was conlmon to all. This common part they 
termed the Jus gentium ; and the residue, the part peculiar to 
each state, they called Jus civile. The contracts of sale, hiring, 
and the others mentioned in iSie text, were, they found, carried 
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on much in the same way in every country, and they therefore 
assigned them to tlie head of jus gentium^ and contrasted them 
with forms of contract which were peculiar to the old Roman law, 
and were therefore considered part of t\iQjus civile. In the usual 
sense of jus civile^ in which it means the old law of Rome prior 
to the jus honorarium (see Introd. sec. 10), these contracts were 
part of the jus civile^ that is, they were part of, and were recog- 
nised by, the old law, but they were also part of the general law 
of nations, and no forms peculiar to Roman law were necessary 
for their creation. 


3. Constat autem jus nostrum 
aut ex scrijjto aut ex non scrij^to, 
ut a 2 )ud Griocos tmv vofiwv vi fit*' 
iyypn<l)utj oi Se dypu^oi. Scrij^tum jus 
est lex, plebiscita, senatus-consiilta, 
l)rincipum placita, inagistratuum 
edicta, responsa prudentiuin. 

4. Lex est quod populus Roma- 
nus, senatorio magistratu interro- 
gante, veluti consule, constituebat. 
Plebiscitum est quod j)lebs, j)lebeio 
magistratu interrogante, veluti tri- 
buno, constituebat. Plebs autem 
a populo CO diflert, quo sjjccies a 
gonore ; naiu appellatione populi 
universi cives signilicaiitur, con- 
nuineratis etiani i)atriciis et sena- 
toribus. Plebis autem appellatione, 
sine patriciis et senatonbus, ceteri 
cives sigiiiticantur, Sed et plebi- 
scita, lata lege Hortensia, non minus 
valere quam leges ca}pei*unt. 


3. Our law is written and un- 
written, just as among the Greeks 
some of their laws were written and 
others not written. The written part 
consists of laws, plebiscita, setaxtus- 
co/i-«id#a, enactments of emperors, edicts 
of magistrates, and answers of juris- 
prudents. 

4. A law is that which was enacted 
by tlie Roman people on its being 
proposed by a senatdiian magistrate, 
as a consul. A plebiscitum is that 
which was enacted by the plebs on 
its being projiosed by a plebeian 
magistrate, as a tribune. The plebs 
ditfers from the iieople as a species 
from its genus ; for all the citizens, 
including patricians and senators, are 
comprehended in the people ; but the 
plebs only includes citizens, not being 
patricians or senators. Flehiscita, after 
the Horteiisian law had been passed, 
began to have the same force as laws. 

i. 3. 


A lex or populi scitum, to use a word made by tlie commenta- 
tors on the analogy of plebiscitum, was passed originally only in 
the comitia curiata\ after the establishment of the cornitia centuriata 
in botli these comitia ; but, excepting in the case of conferring the 
imperium, almost always in the centuriata. (See Introd. sec.* 15.) 

The lex Hortensia, 467 A.U.C., had been preceded by the lex 
Valeria, 304 A.U.C., and the lex Pablilia^ 414 A.U.C., by both of 
which it was provided that plebiscita should bind the whole 
people. Either the effect of their provisions had been disputed, 
or exceptions had been made to them, or perhaps the extension 
of the authority of the plebiscitum which they gave was •not ^ 
complete as tl^ir terms would seem to imply. (Nieb. 2. 366.) 
The term lex is very frequently applied to plebiscita as well as to 
populi scita. (See Introd. sec. 9.) » 

6. Senatus-consultum est quod 6. Ase^i/ati^-coTimZ^wmisthatwliich 
senatus jubet atque coiistituit : nam the senate commands and appoints : 
cum auctus esset populus Roma- for, yhen the Roman people was so 
nus in eum modum ht difficile increased that it was difficult to assem- 
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esset in unum eum convocari legis ble it together to pass laws, it seemed 
sanciendse causa, jequum visum est right that thetsenate should be con- 
senatum vice populi consuli. suited in the place of the people. 

Gai. i. 4 ; D. i. 2. 2. 9. 


iSenatus^consulta had in some instances the force of a law even 
in the times of the republic, for we have a few preserved of a 
date antecedent to the Caesars, which undoubtedly had the force of 
law ; but they all relate to matters of social administration, such 
as forbidding burial wdthin the city, or the importation of wild 
beasts. (See Introd. sec. 17.) But we cannot speak of tenatus- 
consulta as a substantial part of the general legislation till the 
times of the emperors, when they superseded every other except 
the emperor’s enactments. The appeal of the emperor to their 
authority dwindled down almost immediately into a mere form. 
(Cod. i. 14, 12. 1, /// ijrcBsenti le(jes condere soli imper atari con- 
cessvm est) 


6. Sed et quod principi placuit, 
legis habet vigorem ; cum lege regia 
qufo de cjus imp«rio lata est, poimlus 
ei et in eum omiie imperium suum 
et potestatem concessit, (^uodcum- 
quo ergo imperator per epistolam 
constitnit, vol cogiioscens dicrevit, 
vel edicto i)r£ecepit, legem esse con- 
stat ; hto sunt (jua3 constitutiones 
appellantnr. Plane ex his qiuedam 
sunt personates, qum iiec ad excni- 
plum trahuntur, quoniam non hoc 
princeps vult ; nani ({uod alicui ob 
meritum indulsit, vcl si cui poeiiam 
irrogavit, vel si cui sine exemplo 
subveiiit, i)ersonam non transgredi- 
tur. Alia3 aiitem cum geiierales sint, 
omnes procul dubio tenent. . 


G. That which seems good to tlie 
cmi)cror has also the force of law ; for 
the i)eople, by the lex rc(jia, which is 
I)assed to confer on him his power, 
make over to him their whole power 
and authority. Tlierefore whatever the 
emperor ordains by rescript, or decides 
in adjudging a cause, or lays down by 
edict, is unquestionably law ; and it is 
these enactments of the emperor that 
are called constitutions. Of these, 
some are personal, and are not to be 
drawn into precedent, such not being 
the intention of the emperor. Sup- 
posing the emperor has granted a 
favour to any man on account of his 
merit, or inflicted some punishment, 
or granted some extraordinary relief, 
the ai)plication of these acts does not 
extend beyond the jjarticular indi- 
vidual. But the other constitutions, 
being general, are undoubtedly bind- 
ing on all. 


Gai. i. 5 ; D. i. 4. 1. 


The imperial constitutions, though known in the time of the 
previous emperors, first atlliined, under Hadrian, the position of 
being in reality the only source of law. They were of three 
kinds ; first, epistolce, letters or answers to letters addressed by 
ij^e emperor to different individuals or public bodies, or mandata, 
orders given to particular officers, and rescripta^ answers given by 
the emperor tO magistrates who requested his assistance in the 
decision gf doubtful points ; secondly, judicial sentences, dccreta, 
given by the emperors (Bk. ii. 15. 4); both these kinds having 
force only by serving as a precedent in similar cases ; and thirdly, 
edicta^ or laws binding geneially on all the subjects of the emperor. 
(See Introd. sec. 16.) 
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It is here said, on the authority of Ulpian (D. i. 4. 1), that 
the emperor deriv^ his authority from the lex regia. This does 
not refer to any one law of that name ; but to the law of the 
comitia curiata by which the imperium was conferred. Gains 
says, 1. 5, nec unquam diibitatum est quin principis constitutio 
legis vicem ohtineat^cum ipse imperator per legem imperium accipiat. 
This law was a relic of that by which the king had been invested 
with the royal authority, intrusted to him by the curia representing 
the populus ; and it was considered that the emperor was in like 
manner invested with all the power of* the Roman people trans- 
ferred to him on his receiving the imperium, (See Introd. 
sec .16.) 

7. Pra3toniin quoqiie edicta non 7. The edicts of the praetors are 

modicam juris obtinent auctori- also of great authority. These edicts 
tatem. Hoc etiam jus honorarium are called the honoraiy law, because 
solemus appellare, quod qui hono- those Tsho bear honours in the state, 
rem gerunt, id est magistratus, auc- that is, the magistrates, have given 
toritatem huic juri dederunt. Pro- them their sanction. The curule lediles 
ponebant et aediles curules edictum also used to publish an edict relative 
de quibusdam causis, quod edictum to certain subjects, «which edict also 
juris honorarii portio est. became part of the 'pis Ivoywrarium, 

Gai. i. 6 ; D. xxi. 1. 1. 

Papinian says (D. i. 1. 7), that prcctorum was intro- 

duced by the prsetors, adjummdi vtl sapphndi cel corrigeudi juris 
civil is gratia. New circumstances, new habits of thinking, and, 
in the case of the praetor peregrin us ^ a new scope for authority, 
compelled the praetor to use an equitable power, and frequently 
equitable fictions, to extend the narrow limits of the old civil law. 
(See Introd. sec. 12.) The decisions by which he did this were 
called edicta. At the beginning of his year of office, the prastor 
published a list of the rules by which he intended to be bound, 
and this was called the edictum perpetuum^ as it ran on from year 
to year under successive praetors, each making such additions and 
changes as each thought necessary. Edictum repentinum was 
one made to meet a particular case. The lex Cornelia (b.c. 67) 
forbad a praetor to depart during his term of office from the?* edict 
he had promulgated at its commencement. In the time of Hadrian, 
a jurist named Salvius Julianus, who filled the office of praetor, 
systematised and condensed the edicts of preceding praetors into a 
final edictum perpetuum, which, if further annual edicts were issued 
at allf which is doubtful, served as their basis, and is specially 
known as the edictum perpetuum, (See Introd. sec. 19.)# ^ 

8. Responsa * prudentium sunt 8. The answers of the jurispru- 
aententise et opiniones eorum qui- dents are the decisions and opimons 
bus permissum erat jura condere. of persons who were authorised to de- 
Nam antiquitus institutum erat, ut tennine the law. For anciently it was 
essent qui jura publice interpreta- provided that there should be persons 
rentur, quibus a Cmsare jus respon- to interpret publicly the law, who 
dendi datum est, qui jurisconsulti were^ermitted by the emperor to ^ve 
appellabantur : quorum omnium answers on questions of law. They 
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aententisB et opiniones earn aucto- were called jurisconsulti ; and the au- 
ritatem tenebant, ut judici recedere thority of their llecisions and opinions, 
a responso eomm non hceret, ut est when they were all unaiimious, was 
constitutum. such, that the judge could not, accord- 

ing to the constitutions, refuse to be 
guided by their answers. 

Gai. i. 7. 

It is to the change in the position of the jurists effected by 
Augustus (Introd. sec. 20), that reference is made in the words 
quihus a Cmsare jus respondendi datum est, and it is to the consti- 
tutions of Hadrian (sec. 20) and Theodosius (see. 27), that the 
words judici recedere a responso eorum non liceret, ut est consti- 
tutum, refer. 

9. Ex non scripto jus venit, quod 9. The unwritten law is that wliich 
usus comprobavit : nain diuturni usage has established ; for ancient cus- 
inores consensu utentium comprobati toms, being sanctioned by the consent 
legem imitantur. of those who adopt them, are like laws. 

D. i. 3. 32. 

Quid interest suffrayio populus voluntatem ^mam declaret an 
rebus ip sis etfdctis i (D. i. 3. 32.) The Roman jurists did not 
trouble themselves to ascertain very accurately whence laws 
derive their binding force. The vague expression in the text mores 
legem imitantur, and thS question asked in these words of the 
Digest, leave undecided the question of the relation of customs to 
laws. The Roman law held that customs could not only interpret 
law {optima leg urn interpres consuetudo, D. i. 3. 37), but also 
abrogate it. In the last section of this Title it is said that the 
enactment of a state may be changed tacito consensu populi, and 
in the Digest (i. 3. 32. 1) it is expressly stated that leges tacito 
consensu omnium per desuetudinem abrogantur. The Code, cer- 
tainly, lays down (viii. 53) that the authority of a custom is not 
so great that it can ‘ conquer reason or law ; ’ but this is said of 
particular not general customs. A law fallen into desuetude 
might be abrogated by general custom, but a particular custom, 
of, perhaps, only local force, would not be suffered to prevail 
agaiufit the general law. 

10. Et non ineleganter in duas 10. The civil law is not improperly 
species jus civile distributiiin esse divided into two kinds, for the divi- 
videtur ; nam origo ejus ab institwtis sion seems to have had its origin in 
duarum civitatum, Athenarum sci- the customs of the two states Athens 
licet et Lacedtemonis Huxisse vide- and Lacediemon. For in thesjp states 
tur. In lus enim civitatibus ita agi it used to be the case, that the Lace- 
{iqjitum %rat, ut Lacedajmonii qui- dsemonians rather committed to mo- 
dem magis ea qum pro legibus mory what they observed as law, 
observarent, men^orioe mandarent ; while the Athenians rather observed 
Athenienses vero, ea quse in legibus as law what they had consigned to 
scripta comprehendissent, custodi- writing, and included in the body of 
rent. their laws. 

It is hardly necessary Jp say, that the distinction between 
written and unwritten law must always exist where laws are 
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written at all, and where no attempt has been made to express 
all law in positive ifcerms : and that this Greek origin for the two 
branches of Roman law is quite imaginary. 

11. Sed naturalia quidem jura 11. The laws of nature, which all 
qufe apud omnes gentes perfeque nations observe alike, being established 
servantur, divina quadam providen- by a divine providence, remain ever 
tia constituta, semper firma atque fixed and immutable. But the laws 
immutabilia permanent. Ea vero which every state has enacted, undergo 
quae ipsa sibi quaeque ci vitas con- frequent changes, either by the tacit 
stituit, soepe mutari solent, vel consent of the people, or by a new law 
tacito consensu populi, vel alia being subsequently passed, 
postea lege lata. 

Gai. i. 1 ; D. i. 3. 32. 1. 

Justinian, abandoning the threefold division of Ulpian, which 
he had adopted in the earlier paragraphs of this chapter, now 
follows the twofold division of Gains (i. 1), into jus nnturale 
and ; 7^5 civile. 

Tit. hi. DE JURE PERSONARUM. 

Omne autem jus quo utimur vel All our law relates either to per- 
ad personas pertinet, vel ad res, vel sons, or to things, or to actions. Let 
ad actiones. Et prius de personis us first speak of persons ; as it is of 
videamus : nam panim cst jus nosse, little purpose to know the law, if we do 
si personfp quarum causa constitu- not know the persons for whoso sake 
turn cst, ignorentur. Summa itaque the law w^as made. The chief division 
divisio do jure personarum haac est, in the rights of persons is this : men 
quod omnes homines aut lib6ri sunt, are aU either free or slaves, 
aut servi. 

Gai. i. 8. 

In Gains, and in the Institutes of Justinian, obligations are 
treated of under the head of things. Tlie division of law which 
compels them to be so treated is obviously inaccurate, for actions 
themselves are just as much things as obligations ; and if obliga- 
tions were classed under the head of things because they are a 
mode of obtaining things, there is the objection to the classifica- 
tion, that the obtaining a thing is only an ultimate and accidental 
result, not a necessary part, of an obligation. 

Every being capable of having and being subject to rights was 
called in Roman law a persona. (See Introd. sec. 37.) Thus 
not only was the individual citizen, i^hen looked at as having this 
capacity, a persona^ but also corporations and public bodies. 
Slaves, on the contrary, were not persons. They had no rights. 
(See Introd. sec. 38.) The word persona has also another sens^. 
It was used not only for the being who had the capacity of 
enjoying righ{s and fulfilling duties, but also for the different 
characters or parts in which this capacity showed itself; or, to 
borrow the metaphor suggested by the etymology of the word, 
for the different masks or faces which the actor wore in playing 
his part in the drama of civic and social life. Thus, for instance, 
the same man might»have the persona pniris^ or futoris, or mariti ; 
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that is, might be regarded in his character of father, tutor, or 
husband. « 

Status (legal standing) is the correlative of persona. Status 
is the legal capacity of a persona : persona is that which has a 
status. In Roman law there were recognised three great heads 
of this legal capacity : lihertas, the capacity to have and be subject 
to the rights of a freeman ; civitas^ the capacity to have and be 
subject to the rights of a Roman citizen ; and familia^ the capacity 
to have and be subject to the rights of a person sui juris. The 
extent and meaning of each of these capacities is to be determined 
l)y contrasting it with its corresponding negative, that is, with the 
absence of the capacity spoken of. In order to determine the 
capacity of freemen, we must speak of the position of (freedmen 
and) slaves : in order to determine the capacity of a citizen, we 
must speak of the position of a Latinus and a peregrinus : in order 
to determine the capacity of a ])erson sui juris, we must speak of 
the position of a person not sui juris. The discussion of these 
points occupies the remainder of the first book of the Institutes. 

1. Et Hbert^s quidem, ex qua 1. Freedom, from which men are 
etiam liberi vocantur, est naturalis said to be free, is the natural power 
facultas e jus quod cuiquefacerelibet, of doing what we each please, unless 
nisi si quid vi aut jure prohibetur. i>revented by force or by law. 

2. Servitus auteni est conrtitutio 2. Slavery is an institution of the 
juris gentium, qua quis dominio law of nations, by which one man is 
alieno contra naturam subjicitur. made the property of another, con- 
trary to natural right. 

D. i. 5. 4. 1. 

The institution of slavery was the one thing in which the jus 
gentium seemed to be irreconcilable with the jus uaturale\ and it 
was this, probably, more than anything else, that made some of 
the jurists adopt the threefold division of law. 

3. Servi autem ex eo appellati 3. Slaves are denominated scryi, 

sunt, quod imperatores captivos ven- because generals order their captives 
dere, ac per hoc servare nec occidere to be sold, and thus preserve them, 
solent : qui etiam mancipia dicti and do not put them to death. Slaves 
sunt, eo quod ab hostibus maim are also called mancqna, because they 
capiuniur. are taken from the enemy by the 

strong hand. 

4. Servi autem aut nascuntur aut 4. Slaves either are bom or become 

hunt. Nascuntur ex ancillisdiostris : so. They are born so when their 
hunt aut jure gentium, id est <iex mother is a slave ; they become so 
captivitate ; aut jure civili, cum either by the law of nations, that is, 
liber homo, major viginti annis, ad by captivity, or by the civil law, as 
pretium participandum sese venum- when a free person, above the age of 
dvi pasAs est. twenty, sutFers himself to be sold, that 

he may share the pric^ given for him. 

• D. i. 5. 6. 1. 

Children born out of the j)ale of lawful marriage always 
followed the condition of the mother ; and as slaves were incapable 
of contracting a lawful marriage, in the peculiar sense of ^ lawful ’ 
adopted by Roman law, the ffliildren of a female slave were neces- 
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sarily slaves. They were called verncB when born and reared on 
the property of the^owner of their mother. (See Introd. sec. 46.) 

In order to prevent a fraud, by which a person, having allowed 
himself to be sold in order to share the price with the vendor, 
turned round on the purchaser and claimed his liberty as being 
free-born, a law, perhaps the Senatus-consultum Claudianum 
(D. xl. 3. 5), enacted that the perpetrator of the fraud should be 
bound by his statement, and be held to be a slave. In the early 
law of Rome, it may be observed, a citizen could really sell 
himself so as to lose his freedom ; but he always retained a right 
of redemption. 

There were other inodes by which slavery could arise under 
the Roman law, as (1) when a free woman had commerce with a 
slave, or (2), when malefactors were condemned to the amphi- 
theatre or the mines, the guilty parties were held in law to be 
slaves. These latter modes of legal slavery were abolished by 
Justinian. (Bk. hi. 12. 1. Nov. 22. cap. 8.) Lastly (3), an 
emancipated slave, if guilty of any gross act of ill behaviour 
towards his patron, i.e. his late owner, such as a violent attack on 
his reputation or person, might be reclaimed to slavery. (D. xxv. 
3. 6.) 

In the older law, addictio^ that is, delivery of the person to a 
creditor by way of execution for a debt, the being detected in 
furtum manifestum^ and omitting to be inscribed in the tables of 
the census in order to defraud the revenue, were each a cause of 
slavery ; but these causes had become obsolete long before the 
time of Justinian. 

f). In servorum conditioiie nulla 5. In the condition of slaves there 
est diii'erentia, in liberis multfe dif- is no distinction ; but there are many 
ferentiye sunt : aut enim sunt ingenui distinctions among free persons ; for 
aut libertini. they are either bom free, or have been 

set free. 

D. i. 5. 5. 5. 

In the later em))ire there was introduced what may be almost 
termed a difference in the condition of slaves by the institution of 
coJoni, that is, persons attached to the soil, ascripti glehce, pjffesing 
with it, and bound to remain on it, but entitled to retain for their 
own use all they could gain from it beyopd the value of a yearly 
payment, which they had to make i(k the owner of the soil, and 
enjoying also all the family rights of freemen. 

• 

Tit. IV. DE INGENUIS. 

Ingenuus est is qui, statim ut A person is higesiuus who is free 
natus est, liber est, sive ex duobus from the moment of his birth, by 
ingenuis matrimonio editus est, sive being bom in matrimony, ‘‘of parents 
ex libertinis duobus, sive ex altero who have been either both bom free, 
libertino et altero ingenuo. Sed etsi or both made free, or one of whom 
quis ex matre nascitur libera, patre has been bom and the other made 
servo, ingenuus nihilominus nas- free ; * and when the mother is free, 
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citur ; quemadmodum qui ex matre and the father a slave, the child never- 
libera et incerto patre natiis est, theless is bom free : just as he is if his 
quoniam vulgo conceptus est. Suf- mother is free, and it is uncertain who 
ficit autem liberam fuisse matrem is his father ; for he had then no legal 
eo tempore quo nascitiu*, licet an- father. And it is sufficient if the 
ciUa conceperit. Et e contrario si mother is free at the time of the birth, 
libera conceperit, deinde ancilla although a slave when she conceived ; 
facta pariat, placuit eum (jui nasci- and on the other hand, if she be free 
tur liberum nasci ; quia non debet when she conceives, and is a slave 
calamitas matris ei nocere, qui in when she gives birth to her child, yet 
ventre est. Ex his illud queesitum the child is held to be bom free ; for 
est, si ancilla praegnans manumissa the misfortune of the mother ought 
sit, deinde ancilla postea facta pe- not to prejudice her unborn infant, 
pererit, libemm an servum pariat ? The question hence arose, if a female 
Et Marcellus probat libemm nasci ; slave with child is made free, but 
sufficit enim ei qui in ventre est, again becomes a slave before the child 
liberam matrem vel medio tempore is born, whether the child is bom free 
habuisse : quod vemm est. or a slave ? Marcellus thinks it is bom 

free, for it is sufficient for the unborn 
child, if the mother has been free, al- 
though only in the intermediate time ; 
and this is trae. 

Gai. i. 11. 82. 89, 90 ; D. i. 5. 6. 

1 - 

If a child was bom in matrimonio, a tie which could only, in 
the eyes of the civil law, be contracted between two free persons, 
the child was free from the moment of conception. If it was not 
born in mafrmonio^ then it followed the condition of the mother ; 
and it was her condition at the time of birth, not at that of con- 
ce])tion, which decided the statva of the child. It was only by a 
departure from the strict theory of law that the enjoyment of 
liberty by the mother before the birth was allowed to make the 
child free. (Gat. i. 89.) 

1. Cum autem ingenuus aliquis 1. When a man has been bom free 
natus sit, non officit illi in servitute he does not cease to be ingeitv'ttSj be- 
fuisse, et postea manumissum esse ; cause he has been in the position of 
sjcpissime enim cemstitutum est, na- a slave, and has subsequently been 
talibus non officerc manumissioncm. enfranchised ; for it has been often 

settled that enfranchisement does not 
prejudice the rights of birth. 

Th servitute fvissp. This does not mean to have been a slave, 
but to have been in the position of one. As if a freeborn child 
were considered erroneQusly to be a slave, and were manumitted, 
and then his free birth wor€^ discovered, his status would be that y 
of an ingenuvsy and not of ^ ^ih^rtinus, 

• * Tit. V. DE LIBEKTINIS. 

Libertini sunt^ qui ex justa ser- Freedmen are those who have been 
vitute manumissi sunt. Manumis- manumitted from just servitude. Ma- 
sio autem ftst datio libertatis ; nam niunission is the process of freeing 
quamdiu quis in servitute est, manui from ‘the hand.’ For while any one 
et potestati suppositus est, et manu- is in slavery, he is under ‘ the hand ’ 
missus liberatur potestate. Quayes and power of another, but by manu- 
a jure gentium originem sump^it, mi^^sion he i-* freed from this power. 
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ntpote cum jure naturali omnes 
liberi uascerentur, ripc esset nota 
inanumissio, cum servitus esset in- 
cognita. Sed posteaquam jure gen- 
tium servitus invasit, secutum est 
beneficium manuinissioms ; et cum 
uno naturali noimne homines appel- 
larentur, jure gentium tria genera 
esse coeperunt, liberi et his contra- 
rium servi, et tertium genus liber- 
tini, (^ui desienint esse servi. 


This institution took its rise from the 
law of nations ; for by the law of nature 
all men were born free ; and maiin- 
mission was not heard of, as slavery 
was unknown. But when slavery 
came in by the law of nations, the 
boon of manumission followed. And 
whereas all were denominated by the 
one natural name of ‘men,’ the law 
of nations introduced a division into 
three kinds of men, namely, freemen, 
and in opposition to them, slaves ; and 
thirdly, freedmen who had ceased to 
be slaves. 


Gai. i. 11 ; D. i. 1. 4. 


In some few cases a slave could obtain llbei*ty without manu- 
mission'. Many of these cases are enumerated in the Digest 
(xl. 8). A slave, for instance, who was abandoned by his master 
on account of disease or infirmity {oh gravent injinnit(itciu)^ was 
pronounced free by an edict of Claudius. 


1 . Multis autom modis manumis- 
sio proceclit, aut enim ex sacris 
constitutionibus in aacrosanctis ec- 
clesiis, aut vindicta, aut inter ami- 
cos, aut per eiiLstolam, aut per tes- 
tamentum, aut per aliam quamlibet 
ultimam voluntatem. Sed et aliis 
multis modis libertas servo ci^m- 
petere potest, qui tarn ex veteribus 
quam ox nostris constitutionibus 
introducti sunt. 


1. Manumission effected in va- 
rious ways ; either in the face of the 
Church, according to tlie imperijil con- 
stitutions, or by viiuiictUj or m the 
l)resenc^ of friends, or by letter, or 
by testament, or by any other ex])res- 
sion of a maii^s last will. And a slave 
may also gain his freedom in many 
other ways, introduced by the consti- 
tutions of former eiui)erors, and by our 
own. 


Gai. i. 17 ; B. xl. ; C. i. 13 ; vii. 0. 1. 1. 


A rnaiiumissw was said to be legitinia when made in one of the 
three ways recognised by the old law. These three modes of* 
effecting a legitima immumissio were (ensiis, v indicta , and testa-- 
menturn. A legitima inanumissio was made: 1st, censu, i.e. by 
the master and the slave appearing before the censor at the time 
of the census being taken, and the slave’s name being, at the 
master’s desire, enrolled on the census list. This mode became 
obsolete in the time of the empire (Ulp. Reg, i. 8 ; Gai. i. 140), 
the census having been rarely taken under the early emperors, 
and not at all after Decius, a.B. 241^ 2nd, vindicta^ i.e. by means 
of a fictitious suit called causa liheralis (D. xl. 12), in which a 
person, termed the assertor libertatis, that is, a friend of the slave, 
or in his place a lictor, asserted before the iirietor that tiie sla\e 
was free, by touching him on the head with a wand (which repre- 
sented the hnsta or symbol of proprictorsliip), and thus claiming 
him as against the master. In token of his consent, the master 
turned him round and then let him go, and the magrstrate pro- 
nounced him tree. 3rd, testamento (D. xl. 4), i.e. by testament, 
i reedom might be given by testament, either as a legacy to the 
slave himself, in which case the slave was called orciniis^ because 

c 
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his patron, i.c. the person to whom he owed his liberty, was dead 
when he gained it; or the heir might be cfiarged to grant or 
])rocurc the liberty of the slave, in which case the heir would be 
the patron. If a slave was made by testament conditionally free, 
he was said to be statu liber — statu liber est^qui statntam et dcsti^ 
vntam in tempus vel conditionem libertatem habet (D. xi. 7. 1). 
The solemnities attached to manumission by the vindlcta ceased 
to be strictly observed long before the time of Justinian. 
Although the magistrate Avas at his country seat (D. xl. 2. 8), 
no lictors present, or the master silent, the manumission was 
still held good. 

Ily manuniissio ler/itima the slave became a Roman citizen, 
and the state therefore was re])rosented in the jn’oceedings by 
ihe censor and by the praetor in the two first-mentioned modes 
oi’ emancipation, and in the third case by the Roman testament 
having always, theoretically", a public character attached to it; 
and it Avas Avhen the state Avas so represented that the manumis- 
v‘'ion Avas letjituna. But manumission Avas not always lepitima. 
Usage and t^c jn^aetor’s authority established gradually many 
other less formal methods of accomplishing the same object, and 
the imperial constitutions added others. Of those mentioned in 
the text, that in presence of the Church was established by Con- 
stantine, A.D. 316 (C. 1 . 13). The ceremony Avas generally 
j)ei’formcd at some one of the great feasts, and it Avas necessary it 
should take j)lace before the bishops. Freedom could also be 
giv^cn by a master Avriting to a slave {per episfolam)^ or declaring 
before his friends (inter a)nieos)AhnX he gave the shux* liberty, or 
1)A" his making a codicil to that effect {per (juarnlibet uliant vltimani 
rohintafein)^ witnesses, hoAvever, being necessary in each of these 
cases (C. Adi. 6. 1 ; C. vii. 6. 2 ; C. vi. 36. 8. 3). Other methods 
are noticed in the Code (Adi. 6. 3-12), all based u})on an im])lied 
Avish of the master to free the slaAC. Until the time of Justinian, 
however, the slave emancipated by any of these ]>rivate modes 
Avas oidy thereby placed in the position of a Latinus^ and not in 
that of a Roman citizen. 

t 

2. SerA^i auteiii a (loiDinis semper 2. Slaves may be maimmitted by 

maimmitti solent, adeo at vel in their masters at any time ; even when 
transitu manumittantur, vepiti cum the magistrate is only passing along, 
prmtor aut pnnses aiit i)roconsubiu as when a jirietor, or pr,rsvs^ or pro- 
l)alneuiii A^el in tlieatrum eant. consul is going to the baths, or the 

theatre. 

3. Libertinorum autem status tri- 3. Freedmen were formerly tlivided 
p^i*titu.s<antea fuerat : nam (jui ma- into three classes. For those who were 
numittebantur, modo niajorem et manumitted sometimes obtained a com- 
justam libertaten^ consequebantnr, plete liberty, and became Roman citi- 
et tiebant cives Romani ; modo mi- zens ; sometimes a less conqiletc, and 
noreiu, et Latini ex lege Junia Nor- became Latins under the lex Jnnla 
bana fiebant ; modo inferiorem, et Norhmm ; and sometimes a libei-ty still 
fiebant ex lege .^lia Sentia dediti- inferior, and became deditittij by the 
tiorum numero. Sed dedititiorum lex JEUn Sentia. But this lowest 
(piidem pessima conditio jam^ex class, that of# the dedititiij has long 
multis temporibus in desuetiidinem disappeared, and the title of Latins 
abiit, Latinorum vero nomen non become rare ; and so in our benevo- 
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frequentatur. Ideoque nostra pietas 
omnia angere et in mAiorem statum 
reducere desiderans, duabus consti- 
tntionibus hoc emendavit et in pns- 
tinum statnm perduxit ; quia et a 
primis \irbis Ilomse cunabulis una 
at(]^ue simplex libertas competebat, 
id est, ea ([uam liabebat maiiumis- 
sur ; nisi quod scilicet libertinus sit 
qui manumittitur, licet manumissor 
ingenuus sit. Et detlititios (piidem 
per coiistitutionem nostram expuli- 
miis, quam promulgavimus inter nos- 
iras decisionos, per quas suggerente 
nobis Tri])oiiiano, viro excelso, quie- 
store, anti(pii juris aliercationes pla- 
cavimus. Latinos autem Juiiianos, 
et uumem (pue cii’ca eos fuerat ob- 
scrvantiam, alia constitutiono per 
ejusdcm quiestoris suggestioiicm 
cori’eximus, quie inter iiiqieriales 
radiat sanctioues ; et omnes libertos, 
nullo nec mtatis manumissi, nec 
dommii manumissoris, nec in manu- 
inissionis inodo discriinine habito, 
sicuti antoa o])servabatur, civitate 
liomaiia donavimus, mnltis modis 
additis per quos possit libertas servis 
cum civitate llomana, qiue sola est 
in prjesenti, priestari. 

Gai. i. 12-1 


lence, which loads us to complete and 
improve everything, we have intro- 
duced a great reform by two constitu- 
tions, which re-established the ancient 
usage ; for in the infancy of the state 
there was but one liberty, the same 
for the enfranchised slave as for the 
person who manumitted him ; except- 
ing, indeed, that the person manu- 
mitted was a freedman, while the 
manumittor was freeborn. We have 
abolished the class of dedititii by a 
constitution published among our de- 
cisions, by Avhich, at the suggestion of 
the eminent Trilxmian, qmestor, we 
have put an end to difficulties arising 
from the ancient law. W e have also, 
at his suggestion, done away with the 
Latubi Jiinuiiily and everything re- 
lating to them, by another constitu- 
tion, one of the most remarkable of 
our im])erial ordinances. We have 
made all frcedmeii i^iatsoever Roman 
citizens, without any distinction as to 
the age of the slave, or the interest of 
the manumittor, or the mode of manu- 
mission.^ We have also introduced 
many new methods, by which slaves 
may become Roman citizens, the only 
kind of liberty that now exists. 

.7 ; C. vii. 5, 6. 


For a complete cmanci])atioii it was originally necessary that 
the owner should have quiritary, i.e. complete, ownership (see 
Introd. sec. 62) of the slave, and that the manumusio should he 
hujitima. If the ownership were less full, or the ceremony pri- 
vate, the slave lived in a state of freedom, and the jiroctor forbad 
the master to exert his strictly legal power of reasserting his right 
to the vservices of the slave ; but the condition of the slave as 
regarded the state was not that of a citizen, and at his death his 
master took all his property. , 

By the lex JElia ISentla, A.T>, 4, it was enacted that, to make 
the emancipation complete, that is, to make the slave a citizen, a 
third requisite should be added. He was to be thirty years old : 
or else, if he were under that age, Ae ceremony was to be per- 
formed by vindicta^ after the reason for the emancipation had been 
held ^ood by a consilium^ consisting, at Rome, of five senators 
and five equites\ in the provinces of twenty recuperatores, i^e. 
judges specially appointed, and who were necessarily Roman 
citizens. This council sat under the presidency of the praetor at 
Rome, and of the proconsul in the provinces. • 

The lex Jiinia Norhana was made a.d. 19; and the effect of 
its provisions, coupled with that of the lex JElia Sentia, was to 
place those whose emancipation was iefective in any one of these 
three requisites on the footing of the Latini (Gai. i. 17), that is, 

c 2 
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they might trade with Romans on the footing^ of Roman citizens, 
but could not vote at elections or fill public oflSces, and, unless 
by special grant, had not the connubium^ and therefore their 
children were not in their power. Further, they could not be- 
come heirs, legatees, or guardians under a testament, although 
they could receive the benefit of Jidei commissa (Gai. i. 24); 
and at their death their original owner took their property ex- 
actly as if they had never ceased to be slaves. (See Bk. iii. 
Tit. 7, sec. 4, ui ipso ultimo spiritu simul animam et lihertatem amit- 
tebaut,) But there were many ways in which a lihertus, in this 
position, could attain citizenship : as by an imperial rescript ; 
by holding a magistracy in a Latin colony ; by proving before 
a magistrate his marriage with a Roman or Latin wife, or a 
person he believed to be a Roman or Latin, and the birth of a 
son who was a year old ; or by going through the ceremony of 
emancipation again and fulfilling the three conditions requisite 
(this was called iteratlo)\ or by the modes noticed by lJlj)ian 
{lieg. 3. 1 ) in the words militia^ nave, cBdificio, pistrino, that is, 
by military service, building a ship and carrying wheat for six 
years, making a building, or establishing a bakesliop. (Gai. i. 
22, 23, 24-28. 31 ; ii. 275 ; iii. 56, et seq,) The lex j^Ua Senfia 
further provided that sUwes who had been guilty of a crime for 
Avhich they had been j)ut in chains, branded, or ])ut to the tor- 
ture, should, by emancipation, be only raised to the level of dedi- 
titii, that is, of peojde vanquished in war. They enjoyed personal 
liberty, but that was all. They could not trade except on the 
footing of strfingers ; could not make a testament ; were forbid- 
den to live within a hundred miles of Rome, on pain of being 
themselves sold, together with all their pr(>j)erty; they could 
never become citizens ; and at their death their master took all 
tbeir property by right of succession if the emancipation had 
been complete ; and if not, by the right an owner always had to 
the slave’s peculium, (Gai. i. 12-15. 25-27; iii. 74-76.) The 
children of the Latini Janumi were Latini, and those of the r/e- 
dititii were peregrini, and the patron had no rights over them. 
(Demangeat, i. 194.) 

There were thus three classes of freedmen ; — 1. Those who 
were citizens ; 2. Those* who were in the position of Latini ; 3, 
Those in the position of deStltlL (Gai. i. 112.) But these dis- 
tinctions were abolished by Justinian, nullo nee cetafis manutnissi, 
nee dowinii manumittentis, nee in modo ma'intmlssioms disefimine 
h^ebifo (T?. vii. 5 and 6 , ; and under his legislation a slave became 
at once comi)letely free by any act of the owner signifying 
his intention to bestow liberty. By a Xovel (78. 1) Justinian 
abolished *all distinction between libertud and inqenui, retaining, 
however, the jus patronatus. The libertus owed his patronus reve- 
rence (Dig. xxxvii. 15), and also in many cases had to discharge 
certain services (Dig. xxxvii 14) for him: but the chief feature 
of the jus patronatus was the right of the patron to succeed to 
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the inheritance of \i\s libertus ; for if the died childless, 

the patron succeeded to his whole inheritance, supposing he left 
no testament ; and if he left one, still the patron took a third 
part of the property. (Bk. hi. Tit. 7. 3.) 


Tit. VI. QUI, QUIBUS EX CAUSIS, MANUMIT- 
TERE NON POSSUNT. 


Non tamen cuicumque volenti It is not, however, every master 
manuinittere licet. JNam is qui who wishes that may manumit, for a 
in fraudem creditorum manumittit, manumission in fraud of creditors is 
nihil agit ; quia lex -^lia Sentia void, the lex jElia ^e)d\(h restraining 
impedit libertatem. the power of enfranchisement. 

Gai. i. 37. 


A person, as the third section informs us, manumitted his 
slaves in fraud of creditors, who knew that he was insolvent, or 
that by the manumission he would make himself unable to pay 
his debts ; and in such a case, as the Roman law held that liberty 
once given could not be revoked, the lex x^lia Sentia provided 
that the act of manumission was entirely void {flihil agit) : the 
freedom was considered never to have been given. The slave 
would indeed be treated as free until the creditors attacked the 
manumission as fraudulent ; but directly they did so successfully, 
he was exactly in the position in which he would have been if 
never enfranchised. If, however, though the master was insol« 
vent at the time of manumission, his debts were paid before the 
manumission was attacked, the creditors could no longer impugn 
the manumission, and the slave was considered to have been free 
from the date of the manumisvsion. Probably there was a time 
limited, beyond which creditors were not allowed to attack the 

manumission. W e learn from the Dio-est that if the manumis- 

• • 

Sion were made in fraud of the Jiscua, it must be impugned within 
ten years; and it is not probable that the private creditor would 
have had a longer time allowed him. (Dig. xl. 9. 11.) 


1. Licet aiitem domino qui sol- 
vendo non est, in testamento ser- 
yum suum cum libertate heredem 
instituere, ut liber liat heresque ei 
solus et necessarius ; si mode ei 
nemo alius ex eo testamento hcres 
extiterit, aut quia nemo heres scri- 
ptus lit, aut quia is qui scriptus est, 
qualibet ex causa lieres non extite- 
rit. Idque eadem lege -^lia Sentia 
provisum est, et recte ; valde enim 
prospiciendum erat, ut egentes ho- 
mines (j[uibus alius heres extiturus 
non esset, vel servum suum neces- 
sarium heredem haberont, qui satis- 
facturus esset creditoribus ; aut hoc 
eo non faciente, creditores res here- 


1. A master, who is insolvent, may, 
however, by his testament, inStituto a 
slave to be Ins heir, at the same time 
giving him his libei’ty, so that the 
slave becoming free may be his only 
and necessary heir, provided that 
there is no other heir under the same 
Testament, which may happen, either 
because no other person was^instituted 
heir, or because the person instit^ed, 
from some reason or other, does not 
become heic. Tlfis was wisely esta- 
blished by the Ux ^lia Stidia: for 
it was very necessary to provide, that 
men in insolvent circumstances, who 
could get no other heir, should have 
a tlave as necessary heir, in order 
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^tarias Bervi nomine vendant, ne that he might satisfy their creditors ; 
injuria defunctus adficiatur. or that if he failed to do so, the 

creditors might sell the goods of the 
inheritance in the name of the slave, 
so as to prevent the deceased suffering 
disgrace. 

Gai. ii. 154. 


The heirs under a Eoman testament accepted all the liabilities 
of the deceased. When, therefore, the debts exceeded the value 
of the inheritance, the heir named in the testament would pro- 
bably refuse the inheritance; and if no one would accept the 
heirship, the creditors stepped in and had the estate sold for their 
benefit. As this was thought a great stigma on the memory of 
the deceased, a slave was frequently enfranchised by the testator 
and named heir; and as the slave could not refuse to take the 
office upon him (being thence called herea necessarius), the sale 
of the effects, if necessary, was made in his name, and not in that 
of his master. Of course this could only take ])lace when the 
slave was the sole heir. If there wei’c any other heir, the slave 
would not be heir by necessity ; and hence, in the text, the ex- 
pression solus nccessarivs lieres is used. A slave so emanci- 
pated became a lioman citizen. (Gai. i. 21.) 


2. Idemqne juris est, otsi^sine 
libertato sorvus hcros iiistitutus est. 
Quod nostra constitutio non sednm 
in domino qni solvendo non ost, sed 
genernliter constitnit nova hiimnni 
tntis nitiono, ut ex jps/t scri]>tiiva 
inHtitiitiouis etmm lihcrtns ei com- 
potcro ridentur: cum non est veri- 
simile, enni (jueui lieredem sibi 
elegit, si j)neterniiserit libertatis 
datioiiem, serviim reiiianero volu- 
isse, ct neminem sibi heredem fore. 


3. In fraudem aiitem creditorum 
manumittere videtur, qwi vel jam eo 
tempore, quo nianuniittit, solvendo 
non est, vel datis libertatibus desi- 
turus est solvendo esse. Pnevalii- 
isso tamen videtur, nisi aiiiinum 
(juo(]uc fraudjindi manumissor ha* 
bnerit, non impediri Jibertatem, 
quamyis bona ejus creditoribus non 
sufliciant. Sfepe enim de facultati- 
bus ^uis athplius quam in his est, 
spemnt homines. Itaque tunc in- 
telligimus impediri kbertatem, cum 
utroque modo fraudantur creditores, 
id est, et constlio manumittentis et 
ipsa re, eo quod ejus bona non sunt 
Ruffectura creditoribus. 


2. The law is the same also when 
a^ slave is instituted heir, although 
his freedoiii be not cxj^ressly given 
him; for ouv constitution, in a now 
spirit of humanity, decides not only 
with regard to an insolvent master, 
hut generally, that the mere insti- 
tution of a slave implies the grant of 
liberty. For it is highly improbable, 
that a testator, although he has omit- 
ted an exi)ress gift of freedom, should 
luiA^e wished that the person he has 
selected as heir should remain a slave, 
and that he himself should have no 
heir. 

3. A person manumits in fraud of 
creditors, who is insolvent at the 
time that he manumits, or becomes 
80 by the manumission itself. It has, 
however, been settled that unless the 
man limit tor intended to commit a 
fraud, the gift of liberty is not in- 
validated, although his goods are 
insufficient for the payment o:^ his 
creditors; for men often hope their 
circumstances are better than they 
really are. The gift of liberty is then 
mvalidatcd only when creditors are 
defrauded, both by the intention of 
the manumittor, and in reality; that 
IS to say, by the insufficiency of the 
effects to meet their cladius. 


D. xl. 9, iO; xlii. 8. 15. • 
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Fraudis interpretatio semper in jure civili non ex eventu dmt* 
taxaty sed ex consilio quoque desideratiir. (D. 1. 17. 79.) Gaius 
informs us (i. 47) that peregrhii were prevented from enfran- 
chising slaves in fraud of creditors, though the other provisions of 
the lex jFlia Sentla did not affect them. 

4. Eadem lege Sentia do- 4. By the lex jElia SentUif again, a 
mino minori viginti annis non aliter master, under the age of twenty years, 
manumittere permittitur, cpiam si cannot manumit, except by the vin- 
vindicta, apiid consilium justa causa dicta, and upon some legitimate ground 
manumissionis probata, fuerint ma- api)rovcd of by the council, 
numissi. 

Gai. i. 38* 

This consilium was held on certain days at Rome, and in the 
provinces sat during a session, on the last day of which cases such 
as those referred to in the text were determined. (Gat. i. 20.) 

5. Justic autem manumissionis 5. Legitimate grounds for inanu- 

causcO has sunt : veluti si (piis pa- mission are such as these : that tlie 
trem aut matrem, hliuni hliamve, person to be manumitted is father or 
aut fratrem sororemvc naturales, mother to the maniimittor, his son or 
aut pmdagogum, niitricem, educa- daughter, his brotli^jr or sister, his 
torem, aut alumnum alumnamve preceptor, his nurse, his fostcr-fatlier, 
aut collactanouin manumittat, aut his foster-child, or his foster-brother; 
ser's’um T)rocuratoris haliendi gratia, that the person is a slave whom lie 
aut ancillani matrimonii causa: wishes t» make his procurator, or 
dum tamen intra sex menses uxor female slave whom he intends to 
ducatur, nisi justa causJi impediat ; marry, i)rovided tlie marriage be per- 
et qiii manumittitur 2 )rocurat()ris formed within six months, unless ju-e- 
habeiidi gratifi, non minor deceiii vented by some good reason ; and 
et septom nnnis inanumittatiir. provided that the slave who is to be 

made a procurator, be not manumitted 
under the age of seventeen years. 

Gai. i. 19. 39; D. xl. 2. 11-13. 

The most common case of a person emancipating his father 
and mother, and other near relations, would be when a slave was 
made heir. Theophilus (paraphr. on this paragraph) gives as an 
instance of a person enfranchising his brother, the case of a man 
having a child by a slave and then a son by a legal marriage. 
The former would be the slave of the latter. 

If the marriage was in any way impossible, the minor would 
not be allowed to enfranchise his female slave ; and it was re- 
quisite that it should be he himself \|^ho intended to marry her. 

A procurator below the age of seventeen could not represent 
his principal in any action (D. iii. 1. 1. 3), and it is this probably 
that makes Justinian here require that the slave should bg seven- 
teen years of age in order to be emancipated by a minor, * 

6. Semel antein causa probata, 6. The approval of a ground of 

sive vera sit sive falsa, non retrac- manumission once given,, whether the 
tatur. reasons on which it is based be true or 

false, cannot be retracted. 

7. Cum ergo certus modus ma- 7. Certain limits being thus as- 
numittendi minoribus wiginti annis sign%d by the lex jSHlia Sentia to tlie 
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dominis per legem ^Eliam Sentiam 
constitutus erat, eveniebat ut qui 
quatuordecim amios ietatis exple- 
verat, licet testamentum facero et in 
eo sibi heredem institiiere, legata- 
(pie relinquere posset, tamen si ad- 
hnc minor esset viginti aiinis, liber- 
tateiii servo dare non posset. Quod 
non erat ferendiim, si is ciii totonim 
bonorum in testamento dispositio 
data erat, uni servo dare libertateni 
non pormittebatur. Quare non si- 
militer ei, quemadmodum alias res, 
ita et servos siios in Tiltima vo- 
J nutate disponere quemadmodum 
voluerit, permittimus, ut et liberta- 
teiii eis possit prmstare i Sed cum 
libertiis imestimabilis est, et i)ro- 
])ter lioc ante XX mtatis annum 
aiiticpiitas libertatem servo dare 
jirohibebat, ideo nos mediam quo- 
dammodo viaui eligentes, non aliter 
ininori viginti annis libertatem in 
testamento dare servo sno coneedi- 
mus nisi scptimuTii et decimum an- 
num impleverit, et octavum deci- 
mum annum totigorit. Cum enim 
anti(|uitas hujusmodi fetati ^t imo 
aliis postnlare concessit, cur non 
etiam sui judicii stabilitas ita eos 
adjuvare credatur, ut ad libertates 
dandas servis suis possint perve- 
nire ^ 


power of persons under the age of 
twenty to maiifmit slaves, the result 
was that any one, who had com])leted 
his fourteenth year, might make a 
testament, institute an heir, and 
give legacies, and yet that no person, 
under twenty, could give liberty to 
a slave. This seemed intolerable : 
that a man, pennitted to dispose of 
all his effects by testament, could 
not enfranchise one single slave. 
Why should we not, then, give him 
the power of disposing, by testament, 
of his slaves, as of all his other pro- 
perty, exactly as he pleases, and of 
giving them their liberty ? But as 
liberty is of inestimable value, and 
our ancient laws, therefore, prohibited 
any person, under twenty years of 
age, to give it to a slave, we adopt a 
middle course, and only permit a per- 
son, under twenty years of age, to 
confer freedom on his slaves by testa- 
ment, if he has completed his seven- 
teenth and entered on his eighteenth 
year. For since ancient custom per- 
mitted x)ersons at eigliteen years of 
age to plead for others, why should 
not their judgment be considered 
sound enough to enable them to give 
liberty to their own slaves ? 


r. 40. 


The leu: Sentia required the iiianumission to be given by 

tlie form of vindirta. This was held to exclude the minor from 
giving it by testament. Manumission was something more than 
the disposal of a piece of property; it was the creation of a 
citizen, and thus might consistently be denied to minors whose 
power of disposing of property was unfettered. Justinian, nine 
years after the Institutes were published, abolished the distinc- 
tion he establishes in the text by a Novel (119, 2), containing the 
words sancimus ut liceutia pateat miuoribns in ipso tempore^ in 
quo eis de reliqua eorum substantia disponere permittitur^ etiam 
servos suos in ultimis votuntafibus manumittcre. 


Tit, VII. DE LEGE FUSIA CANINIA SUBLATA. 

r 

Lege Fusia Caninia certus modus The lex, Fnsia Canhiia imposed a 
constitutus erat iiv servis testamento limit on manumission by testament; 
manumittendis. Quam, quasi liber- but we have thought right to abolish 
tates inipedientem et quodammodo this law as invidiously placing obsta- 
invidam, tollendam esse censui- cles in the way of liberty. It seemed 
mus ; cum satis fuerat inhumanum, very unreasonable, to allow persons, 
vivos quidem licentiam habere in their lifetime, to manumit all their 
totam suam familiam libertate slaves, if thefe is no special reason 
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donare, nisi alia causa impediat to prevent them, and to deprive the 
libertatem, morieiitibiA autein hu- dying of the power of doing the same, 
jusmodi Licentiam adimere. 

Gai. i. 42-4G; C. vii. 3. 

The lex Fusia Caninia was made 'in the j^ear A.D. 8, four 
years after the lex ^lia Sentia. (Suet. Avf/. 40.) Its object 
was to prevent the manumission of crowds of slaves enfranchised 
in order to gratify the vanity of testators, who wished their funeral 
train to be swollen with these Avitnesses to their liberality. It 
provided that the owner of two slaves might enfranchise both ; 
of from two to ten, half; of from ten to thirty, one-third; of from 
thirty to one hundred, one-fourth; and of a larger number, one- 
fifth ; but in no case Avas the number enfranchised to exceed one 
hundred. The slaves to be manumitted Avere required to be de- 
signated by name. The citizenship was so AA^orthless in the days 
of Justinian, that it mattered little how many slaves Avere made 
free ; but in the days of Augustus, the distinction made betAveen 
the living and the dying master, A\diich Justinian calls satis in-- 
hinnaunm^ Avas far from unreasonable. A master.might Avell be 
trusted not to im])()vcrisli himself by reckless manumission during 
his life, and yet be denied the poAver of gratifying his vanity at 
the expense of his heir. ^ 

Tit. VIII. 1)E IIS QUI SUI VEL ALIEN I 
JURIS SUNT. 

Sequitur de jure personarum alia We now come to another division 
divisio ; naiii quiedam persome sui relati\e to the lights of persons; for 
juris sunt, quaidam aheiio juri sub- some persons arc independent, some 
jeette. Hiircus earum (piie alieiio are sulqect to the power of others, 
juri subjects sunt, alim in i)()testatc Of those, again, who arc sidqect to 
parentum, ali;e in potestate domino- others, some are in the 1 )o\n er of 
rum aunt. Videamus itaijue de iis parents, others in that of masters, 
([uie alieno juri subjeetjo sunt : nam Let us lirst treat of those who are 
SI cognoverimus qum istm peraonm subject to others ; for, when we have 
sunt, simul intelligemus quai sui ascertained av ho these are, we shall at 
juris sunt. Ac pnus dispiciamus the same time discover who are in- 
de iis qiue in potestate dominorum dependent. And first let us consider 
sunt. those A^ho are in the power of 

masters. ^ 

Gai. i. 48. «1. 

Jiistinian noAv passes to the division of persons as members of 
a family. The head of a Roman family exercised supreme autho- 
rity over his wife, his children, his children’s children, andTiis 
slaves. (See Introd. sec. 40.) He was their qwner as well as 
their master. He alone Avas sn? juris, and all the other members 
of the family were alieni Juris, for they belonged to* him. The 
whole group, that is, the head and those in his power, w^ere the 
familia. The head was the paterfamilias, a term not expressive 
of paternity (D. 1,*16. 195. 2), but merely signifying a person 
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who was not under the power of another, and who, consequently, 
might have others under his power. An unmarried woman whose 
father was dead, was said to be a mnterfamilias, a term whicli, m 
this sense, is only the feminine form oi paferfamWas. he was 
sul piris, and might have slaves, though of course she could have 
no power over ])ensons free-horn. For if she married, Jier children 
were in lier hii^hand's power, not in hers. (See Introd, sec. 40.) 

The word familia was used in so many different senses, tliat 
it may be as well to collect them here, before entering on the 
subject of family relations. Familia is used to mean, — 1. All 
per.''Ons of the blood of the same ancestor ; 2. The head of the 
family and all those in his power w'hether slaves or free ; 8. All 
connected by agnation (see Introd. sec. 45); 4. The slaves of 
one man ; 5. The property of a paterfamilias^ of whatever 

sort. The word is fully explained in a ira£rment of Ulpian. (1). 

1. 16. 195.) 

Gaius, from whom inucli of this section is borrowed, says, — 
Rursus earum personaram quat alieuo Jnri sahjeetce sinit, alice in 
potesfafe, alia* in majin, aha* in nianci])io sunt (i. 49). The })ersons 
in mann were tliosc wives who pa^^sed tliroiigh the particular forms 
of marriage which placed a wife in the i)osition of a daughter to 
her own husband ; that is^ the religious (*eremony of confarreafio, 
ihe fictitious sale roemptio, and nsvs, or cohabitation unbroken by 
an absence of three nights in the year. (See Introd. sec. 46.) 
Persons in maneijno were tliose sold by the head of their family, 
or by themselves with tlie form of mancipatio. (Sec Introd. sec. 
42.) They were said to be sercornm loco (not serri^ with referemee 
to the purchaser, but as to other persons they were free. Such 
sales were merely fictitious, except in the early days of Rome. 
The subjection in mann had ceased before the time of Justinian, 
and he did away with the last traces of that in mancipw, (See 
Tit. 12.) 

1. Inpotestateitacpicdominoram 1. J^laves are in tlie power of raas- 

siint servi. Qute quidem potestas ters, a power derived from the law of 
juris gentium est ; nam ajuid oranes nations : for among all nations it may 
pcrm(pi^ gentes animadvertere i)os- he remarked that masters have the 
sumus, dominis in servos vitm necis- power of life and death over their 
(j^ue potestatem fuisse ; et ({uodcum- slaves, and tliat everything acquired 
que per servum adquiritur, id (Jomino by the slave is acquired for the mas- 
adquiritur. c ter. 

Gai. i. 52. 

The j)Owcr of the master over his slaves was spoken of as the 
dominica potestas. The origin of this power has been already 
ascribed to the jus gentium. (Tit. 3. 2.) 

2. Sed hoc tempore nullis ho- 2. But at the present day none of 
minibus qui sub imperio nostro sunt, our subjects may use unrestrained 
licet sine causa legibus cognita in violence towards their slaves, except 
servos suos supra modum sievire ; for a reason recognised by law. For, 
nam ex constitutione divi Pii Ait- by a constitution of the Emperor 
tonini, qui sine causa servum suum .Ajitoninus Pius, he who without any 
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Occident, non minus puniri jubetur, reason kills liis own slave, is to be 
quail) qui alienum ^^rvum occi- punished equally with one who has 
derit. 8 ed et major asperitas do- killed the sJavo of another. TJie ex- 
minorum ejusdem j^rincqiis c{)nsti- cessivo severity of masters is also re- 
tutione coercetur; naiii eonsiiltus strained by another constitution of the 
a qiiibusdani priesidibus j^^^vin- same eiiqieror. For, when consulted 
ciarum de iis servis qiii ad ledom by certain governors of provinces 
sacram vel ad statuas priiicipnin on tJie subject of slaves, who tiy for 
confugiunt, 2 >i"^*ce])it, ut si intole- refuge eitlier to temjdes, or the statues 
rabilis videatur sievitia dominorum, of the emiierors, he decided that if the 
cogantur servos suos bonis conditio- severity of masters should a2)i)ear 
nibus vendere, ut 2 >retium dominis excessive, they might be com2)elled 
daretur ; et recte. Ex2)edit enim to make sale of tlieir slaves uiion 
reqniblicm, ne sua re cpiis male equitable terms, so that the masters 
utatur. Cujus rcscri2)ti ad ^lium might receive the value ; and this was 
Marcianum emissi verba sunt Inec : a very wise decisn)n, as it concerns the 
‘ Dominorum (luidem 2'<^testatem that no one should mis- 

in ser\os suos illibatain esse o2)or- use his own 2>r<^»2)erty. The following 
tet, nec ciuquam hominum jus are the terms of this rescri2)t of Anto- 
suum delrahi ; sed dominorum iiiims, which was sent to u.Elms Mar- 
interest, ne auxilium contra sievi- cianus. ‘ Tlie 2>ower of masters over 
tiam vel famem vel intolerabilcm their slaves ought to be preserved un- 
injuriam deiiegetur ns qui juste iin 2 )aired, nor ought any man to be de- 
de2)recantur. ldeo(2ue cognosce de 2‘^‘i’^'^d of his just riglit. Dut it is ior 
(pierelis eorum qiu ex famihadulii the interest of all masters themselves, 
Sabini ad statuam confugerunt ; et that relief 2 >rayed on good grounds 
si vel durius habitos (juam fe(2uum against cruelty, the denial of suste- 
est, vel infami injuria afiectos cog- nance, or^uiy other intolerable injury, 
noveris, venire jube, ita ut in 2)otes- should not be refused. Examine, 
tatem doniini non revei-tantur. therefore, into the com 2 )laints of the 
(^>111 si meie constitutioni fraudem slaves who have tied from the house 
feterit, sciet me admissum severius of Julius Sabinus, and taken refuge 
executurum.’ at the statue of the emperor; and, if 

you tind that they have been too 
harshly treated, or wantonly dis- 
graced, order them to be sold, so that 
they may not fall again under the 
2-)ower of their master; and, if Sabi- 
ims attem2>t to evade my constitution, 
1 would have him know, that I shall 
severely 2>unish his disobedience.’ 

Gai. i. 53 ; D. i. G. 2 . 

The lex Cornelia de Sicariis, passed by Sylla, B.c. 82, made 
killing the slave of another person jiunishable as homicide, with 
death or exile (D. ix. 2. 23. 9); and the text tells us that the 
])rovisions of this law were extended J^y {he Emperor Antoninus 
Pius to the case of a master killing his own slave. The lex -P<?- 
tronia ^D. xlviii. 8. 11. 2), passed in the time of one of the early 
emperors, forbade masters to expose their slaves to contests with 
wild beasts. Hadrian required the sanction of a magistrate 
in all cases before death was inflicted. (Spakt^ in ca 2 ). 
18; D. i. 6. 2.) Constantine only permitted moderate corporal 
chastisement to be inflicted, and J ustinian in the Code retains his 
enactment. (C. ix. 14.) 

Justinian does not notice the corresponding changes which the 
clemency of later tintes w^orked in the control of the master over 
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the slave’s property ; according to the usage of these times this 
property, called j)eculiifMy belonged, in fact, though not in law, to 
the slave, and he often purchased his liberty with it. (Tacit. 
Ann, xiv. 42; D, xv, 1. 53.) 

Tix. IX. BE PATBIA POTESTATE. 

In 2 ^otestate nostra sunt liberi Our children, begotten in lawful 
nostri, quos ex justis nuptiis pro- marriage, are in our i)ower. 
creaverirnus. 

Gai. i. 55. 

The patria po testa s differed originally little, if at all, from the 
domiuica potestas. If the sense of ownership was not so complete 
in the former, it was probably limited more by natural feeling 
than by law. The father could sell, expose, or put to death his 
children. Time, however, ameliorated the position of the child, 
and all that was left was a power to inflict moderate chastisement 
(C. viii. 47. 31), and to sell at the time of birth in cases ot 
extreme necessity. (C. iv. 43. 1.) Constantine condemned the 
father who kiFied his child to the j)unishmeTit of a parricide. (C. 
ix. 17. 1.) The sale of a child was in general fictitious, and only 
formed the mode by which the child was released from the father’s 
power. * 

Like that of the slave, the child’s j)ropcrty was only a pecu'- 
Hum, i)elonging strictly to the father; and whatever the son in 
potestate acquired was acquired for the father, although the son 
could not make his father’s position worse, and the father was not 
liable for the debts and engagements of the son. But under the 
early emperors a change was made, and the son had complete 
ownership in property acquired in {cast reuse 2)ecalium)\ Con- 
stantine made a further exception of property aecjuired in employ- 
ments about the court {quasi-cast tense pecuUunt) (^see Bk. li. 
9, and Introd. sec. 41); and Justinian only permitted the father 
to have the usufruct during his life of everything coming to the 
son in any way except from the father himself. {Bk. ii. 9.) 

The meaning ot'justce nuptioi will appear in the next Title. 

Neither age nor marriage, nor any tiling except emancipation, 
terminated the power of a father over his son. As we learn from 
Tit. 12. 4, the Jiliusfamilic^s might rise to the highest public 
dignities, even that of consul, and yet he would remain in the 
power of his father. If a daughter married in manu^ she ^passed 
from her father’s power into that of her husband. 

<7 

1, NuptisB autem siv© matrimo- 1. Maniage, or matrimony, is a 
ninm est viri et mulieris conjunctio, binding together of a man and woman 
individuam vitae consuetudinem con- to live in an indivisible union, 
tinens. ' 

D, xxiii. 2. 1. 

NupticB is properly the peremonies attending the formation of 
the legal tie, and matrimonium is the tie itseff ; but the jurists use 
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the two terms quite indifferently, as, for instance, Modestinns 
says, ^ nuptl(B suiit^conjunctio marts etfemincB,^ (D. xxiii, 2. 1.) 

The individua vitce consuetudo implied a community of rank 
and position, and of sacred and human law, divini et humaid 
juris commmiicatio (D. xxiii. 2. 1), but not necessarily of property. 
Marriage gave neither party any right over the property of the 
other, except when the wife passed zn manzim, and then all that 
she had belonged to the husband. 

2. Jus aiitera potestatis quod in 2. The power which wo have over 
liberos habomus, proprium est ci- our children is peculiar to the citizens 
vium Romanorum ; nulli cniin alii of Rome ; for no other people have a 
sunt homines, qui talem in liberos power over their children, such as we 
habeant potestatom, qualem nos have over ours, 
habemus. 

Gai. i. 65. 

Gains mentions the Galatic as being reported to have had a 
similar institution. 


3. Qui igitur ex te et uxore tua 
nascitur, in tua potesiate est. Item 
({ui ex tilio tuo et uxore ejus nas- 
citur, id est, nepos tuns et neptis, 
ie(pie in tua sunt potestato, et i)ro- 
nepos et proneptis, et dcinceps ce- 
teri. Qui tamen ex filia tua nascitur, 
in tua potestate non est, sed in 
patris ejus. 


3. The child born to you and your 
wife is in your powgr. And so is the 
child born to your son of his wife, 
that is, your grandson or granddaugh- 
ter ; so are your great grandchildren, 
and all your other descendants. But 
a child bom of your daughter is not 
in your j^ower, but in the power of its 
own father. 


If a woman, althougli she was not in the power of her hus- 
band, had children, they were not in her power; and hence, as 
she could have no descendants in her power, it was said, m alter 
families snee et caput et fiats est, i.e. her family ended with her- 
self. (D. 1. 16. 195. 5,j 


Tit. X. DE NUPTIIS. 


J ustas autem nuptias inter se ci- 
ves Romani contrahunt, qui secun- 
dum prsecepta legum coeunt, mas- 
culi quidem puberes, feminoe autem 
viripotentes, sive patresfamilias sint 
sive filiifamilias : dum tamen, si 
filiifamilias sint, consensu m ha- 
beant parentum quorum in potes-' 
tate suAit. Nam hoc fieri debere et 
civilis et naturalis ratio suadet, in 
tantum ut jussum parentis pri^ece- 
dere debeat. Unde (lumsitum est an 
furiosi filia nubere aut furiosi filius 
uxorem ducere possit ? Cumque 
super filio variabatur, nostra pro- 
cessit decisio, qua permissum est, 
ad exemplum filim furiosi, filiuni 
quoque posse et sine patris inter- 
ventu matrimonium subi copulare, 


Roman citizens are bound together 
in lawful matrimony, when they are 
united according to law, the* males 
having attained the age of ])uberty, 
and the females a marriageable age, 
whether they are fathers or sons of a 
fainiSy ; but, if the latter, they must 
first obtain the consent of their parents, 
in whose power they are. For both 
natural reason and the law require this 
consent ; so much so, in<ieed, thal it 
ought to precede the marriage. Hence 
the question has arisen, whether the 
daughter of a madman could be mar- 
ried, or his son marry 1 Arid as opinions 
were divided as to the son, ive decided 
that as the daughter of a madman 
mig^t, so may the son of a madman 
marry without the intervention of the 
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secundiim datum ex nostra consti- father, according to the mode esta- 
tiitione modum. blished by ourC'onstitution. 

C. V. 4. 25. 

In the earliest times of Roman law there were three modes of 
forming the tie of marriage ; first, eonfarreatio^ a religious cere- 
mony, in which none but those to whom tlie jus sacrum was open 
could take part; secondly, coemptio, a fictitious sale, in which 
the wife was sold to the husband; and lastly, vsvs^ i.e. cohabita- 
tion with the intention of forming a marriage. x\ll three modes 
had the same effect on the ])osition of the wife. She always 
pas>ed iu mavum virt, (See Introd. sec. 46.) This incident of 
marriage was attached to the mairiage by mere cohabitation and 
lapse of time, on the analogy of the ownership which was acquired 
in a thing by uninterru]:)ted possession. It was, however, open 
to the wife to ‘ break the use ; ’ to ])reveiit, that is, her husband 
gaining com])lete ])o>\er over her l)y lapse of time: the law of 
the Twelve Tables declared that, if the wife absented herself 
from her husband for three nights in the year, the usu<i should 
be interru])ted, and she should remain in her own f am ilia ^ and 
not ])ass into fbat of her husband. This was considered so much 
more advantageous to the wife that, even in the latter days of 
the republic, almost all marriages were formed without the wife 
passing into the mavus of her hus!)and. In the time of Justinian 
‘^he never did so, and the whole distinction of the effect of different 
mode*^ of marriage had Ix'on long obsolete. The vuptico were 
ecpially^'/^s/re whether the wife passed /;/ maiufm or not. 

At no tune did these different modes of being nuirried form 
part of the real tic of marri«ige ; they only decided, when the tie 
of marriage was foi-med, what should be the ])ositi()n of the wife. 
Neither were the religious ceremonies nor the nu])tial rites anv- 
thing more than accessories of that nliich created the binding rela- 
tion between the jiarties. The tie itself was constituted by the 
consent of the parties — by their intention to become man and 
wife — being expressed and manifested ; and the mode in which 
it was necessary the manifestation should take ])lace was that the 
woman should pass into her husband h possession. A man and 
woman were not married because they lived together, unless they 
had the intention to be married. Napfias non concuhitus sed con- 
sensus facit. (D. XXXV. 'l. l{i.) Neither was the mere expression 
of a consent suflScient to constitute a marriage. There must be 
an actual or constructive passing of the woman into the posses- 
sion of the man. The ordinary sign of this was that she was re- 
ceived into the husband’s house, in domum deduri ; but this was 
only the usual ^nd most ])atent sign, and any other clear indica- 
tion was accepted. If, for example, the parties were both per- 
sonally present and formally consented, the woman was taken to 
have placed herself, or been ]>laced if she were m manu^ in the 
possession of the man (C. v. 17, 11), and the marriage tie was 
formed ; while, on the other hand, a marriage bould not be effected 
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by a mere written consent between persons not present together, 
as by letter (D. xxtii. 2. 5), without the woman passing into the 
man’s possession by some se]>arate distinct act, such as being 
received into his house. 

In order that the marriage might have the effect oi justcc 
7 ivpti(Cy it was necessary that three conditions should be fulfilled. 

1 . There must be the consent of the parties duly manifested ; 

2. The parties must be puberes/i^e, the man must be fourteen 
and the woman twelve years of age ; and 3. They must have the 
coniiuhium, or legal power of contracting marriage, which may be 
regarded under three heads: — 1. Under the old law both parties 
were required to be citizens, or to have had so much of citizenshij) 
given them as would enable them to iovm junta* nnptla*. Various 
changes were made on tlii-. head, which will be noticed under sec- 
tion 11 of this Title. 2. They must not stand within the prohi- 
bited degrees of relationship; what these were is discussed in the 
following paragra])hs of this Title. 3. If under the ])ower of any 
one, they must have obtained that person’s consent The hus- 
band was obliged, even though in his grandfather’s ])ower, to 
obtain his father’s consent; otherwise the grandfatfier could have 
eventually increased the number of the father’s family without 
consulting him (D. i. 7. 7), which it was against the spirit of the 
law to allow, as no one could have a flew sunn hcics forced on 
him by agnation against his will. (See Tit. 11. 7.) 

The same reason had caused the doubt adverted to in the 
text, whether, even if the father were incapable of giving his 
consent, the son could introduce new members into his father’s 
family. This did not apply to the daughter, who could not intro- 
duce new members into her father’s family. Justinian, in the 
Code, prescribed the mode in which marriage might be validly 
made either by the son or daughter of a madman. The son or 
daughter of the madman was to submit the })roposed marriage to 
be ap])roved, and the gift to the wife, or downy, to be fixed, by 
the pra^fectus urhi at Constantinople, by the pra>ses or bishop of 
the city in the provinces, in the presence of the curator of the 
madman and his ])rinci]ml relations. Marcus Aurelius had pre- 
viously ])rovided for the case of children of imbecile ])ers()ns, 
(hnnentes, (C. v. 4. 25.) Where the rights of the paterfamilias 
were not in question, as when the ^on was emancipated, it was 
not necessary to have the father’s consent. (D. xxiii. 2. 25.) 

If, the persons, whose consent was necessary, did not give it, 
the marriage was absolutely void, and therefore no subsequent 
consent could ratify it. Thus Justinian says here that the con- 
sent, Ta word denoting the authority of \\\fi paierf a miliars) 
must precede the marriage. It was not, however, necessary that 
the consent should be expressly given. If the paterfamilias knew 
of the marriage and did not oppose it, his assent was ])resumed 
(p* were absent or a captive for three years, 

his children might fftrin a marriage vvhich he could not afterwards 
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disapprove of. (D. xxiii. 2. 9. 10.) If both or either of the 
parties were impnheres at the time of the matriaf^e, the mariaage, 
thou^ijh then invalid, became valid by their living together with 
the intention of being married after puberty was attained. (D. 
xxiii. 2. 4.) 


1. Ergo non omnes nobis nxores 
ducere licet ; nain quarumdam mip- 
tiis abstinendum est. Inter eas enim 
personas quie parentum liberorum- 
ve locnm inter se obtinent, contrahi 
nuptijo non possunt : veluti inter 
])atrcm et filiam, vel avuni et nep- 
teui, vel matrem et filium, vel aviam 
ot nepotem, et usque ad infinitum ; 
et si tales i)ersonte inter se coierint, 
nefarias atque incestas nuptias con- 
traxisse dicuntur. Et hfec adeo ita 
sunt, ut quanivis per ad()i>tK>nem 
parentum libororumve loco sibi esse 
c(eperint, non possint inter se matri- 
monio jungi, in tautuni ut etiam 
dissoluta adoi^ioue idem juris 
niaiieat. Ita<jue earn qme tibi per 
adoptioneiu tilia vel neptis esse 
cieperit, non poteris uxorom ducere, 
ipiamvis oaiu emaucipaveris.* 


1. We may not marry every woman 
without distinction ; for with s<>me, 
marriage is forbidden. Marriage can- 
not be contracted between persons 
standing to each other in the relation 
of ascendant and descendant, as be- 
tween a father and daughter, a grand- 
father and his gi’anddaughter, a mother 
and her son, a grandmother and her 
grandson ; and so on, ad infinifmn. 
And, if such persons unite together, 
they only contract a criminal and in- 
cestuous marriage ; so much so, that 
ascendants and descendants, who are 
only so by adoption, cannot inter- 
many; and even after the adoption 
is dissolved, the ])rohibition rem.'iins. 
You cannot, therefore, marry a woman 
who has been either your daughter or 
granddaughter by adoption, although 
you may have emancipated her. 


Oai. i. 58, 59. 


When two ])ersons were related by being a(fiiatl to eacli other, 
they were exactly in the same relative position, so far as regarded 
the power of marrying, as if they had been related in the same 
degree by blood. Tf the tic of arptafio was dissolved by emanci- 
pation, the tie of blood, if any, would of course remain, and be a 
bar to marriage ; but if there were no tie of blood, that is, if one 
of the parties had entered the family by adoption, then, if the 
emancipated person had, while the ufptafio subsisted, occupied 
the position of ascendant or descendant to the other person, mar- 
riage was forbidden, but if of a collateral, it was allowed. 


2. Inter eas quoquo personas qum 
ex transverse gradu cognationis jun- 
guiitur, est qiuedam similisobserva- 
tio, sed non tanta. Sane enim irter 
fratrem sororomciuo nuptim jirohi- 
bitae sunt, sive ab eodem patre ea- 
demque matre nati fuerint, sive ex 
alkejmt^D eoriim ; sed si cpia i)er ado})- 
tionem soror tibi esse cceperit, quain- 
diu quidem constat adoptio, sane 
inter te et earn nuptim consistere 
non possunt ; cum vero per emanci- 
pationem adoptio sit dissoluta, i)o- 
teris earn uxorem ducere. Sed et si 
tu emancipatus fueris, nihil est im- 
pediniento nuptiis. Et ideo constat, 


2. There are also restrictions, 
though not so extensive, on marriage 
between collateral relations. A liro- 
ther and sister are forbidden to marry, 
whether they are the children of the 
same father and mother, or of one of 
the two only. xAnd, if a woiiian be- 
comes your sister by adoption, .so long 
as the ado])tion subsi.sts, you cei*taiiily 
cannot marry ; but, if the adoption i.s 
destroyed by emancipation, you may 
marry her ; as you may also, if you 
yourself are emaiicii)ated. Hence it 
follows, that if a man would adopt his 
son-in-law, he ought first to emancipate 
his daughter ^ and if he would adopt 
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si quis genenim adoptare velit, de- his daughter-in-law, he ought pre- 
bere eum ante filiam em^ncipare ; et viously to emancipate his son. 
si quis velit nurum adoptare, debere 
eum ante filium emancipare. 

Gai. i. 60, 61 ; D. xxiii. 2. 17. 1. 

To adopt a son-in-law would be to make him brother by 
agnation of his own wife. The bar did not invalidate the pre- 
vious marriage, but operated to restrain the adoption, until the 
daughter had been emancipated. 

3. Fratris vero vel sororis hliam 3. A man may not marry the 

uxorem ducere non licet. Sed nec daughter of a brother, or a sister, nor 
neptem fratris vel sororis quis ux- the granddaughter, although she is in 
orem ducere potest, quamvis quarto the fourth degree. For when we may 
gradu sint ; cujus enim filiam ux- not marry the daughter of any person, 
orem ducere non licet, neque ejus neither may we marry the grand- 
neptem permittitur. Ejus vero mu- daughter. But there does not appear 
lieris quam pater tuns adoptavit, to be any impediment to marrying the 
filiam non videris impediri uxorem daughter of a woman whom your 
ducere, quia neque naturali neque father has adopted ; for she is no rela- 
civili jure tibi conjungitur. tion to you, either by natmal or civil 

law. 

Gai. i. 62 ; D. xxiii. 2. 12. 4. 

In the direct line every degree represents a generation. The 
son is in the first degree with respect to Bis father ; the grandson 
in the second with respect to his grandfather. In the collateral 
line the generations are taken first up. to and then down from the 
common ancestors. For instance, first-cousins are in the fourth 
degree. From either cousin to his father is one degree, from the 
father to the grandfather is another, from the grandfather to the 
father of the other cousin is a third, and from that father to that 
cousin is a fourth. 

The marriage of an uncle with a niece had been legalised in 
favour of Claudius and Agrippina (Suet, in Claud. 26 ); but 
prohibited by Constantine. (Cod. Theod. i.) 

The children never followed the family of the mother, and 
therefore, though she was adopted, remained as they were be- 
fore. But of course a daughter could not have married an adopted 
son’s son. 

4. Duorum autem fratrum vel 4. The^jhildren of two brothers or 

Boromm liberi, vel fratris et sororis, two sftters, or of a brother and sister, 
jungi posBunt. niarry together. 

D. xxiii. 2. 3. 

The marriage of first-cousins, forbidden by preceding eA- 
perors, had again been legalised by Arcadius and Honorius. 
(C. V. 4. 19.) ^ 

6. Item amitam, licet adoptivam, 5. So, too, a man may not marry 
u^TO uxorem non licet ; item nec his paternal aunt, even though she be 
piaterteram, quia parentum loco so only by adoption ; nor his maternal 
nabentur. Qua rationcf verum est, aunt^ because they are regarded in 
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magnam quoque amitam et mater- the light of ascendants. For the same 
teram magnam prohiberi uxorem reason, no pei^aon may marry his great 
dncere, aunt, either paternal or maternal. 

Gai. i. 62; D. xxiii. 2. 17. 2. 

It was of course only possible to be in the same family with 
an adopted aunt on the father’s side. A mother’s sister by adop- 
tion would be in the family to which the mother belonged by 
birth, whereas the nephew would be in the family of the father, 
and therefore adoptivam is added to amitam only, not to mater^ 
teram. 

Every person in the first degree from a common ancestor was 
considered, so far as regarded marriage, in the i:)Osition of that 
ancestor. Thus an aunt, being in the first degree from the grand- 
father, the common ancestor, was looked upon as standing in the 
place of that grandfather {parentis loco habetur\ and could not 
therefore marry her nephew. A cousin would be in the second 
degree from the common ancestor, and therefore proximity would 
not be a bar to the union. 

6. Adfinita^s qiioque venera- 6. There are, too, other marriages 

tione quarumdam nuptiis absti- from which we must abstain, from 
nendum est, ut ecce : privignam regard to the ties created by marriage ; 
aut nurum uxorem ducere non licet, for example, a man may not marry his 
quia utneijjue filiaj loco sun^ Quod wife’s daughter, or liis son’s wife, for 
ita scilicet accipi debet, si fuit they are both in the place of daughters 
nurus aut privigna tua : nam si adhuc to him ; and this must be understood 
nurus tua est, id est, si adhuc nupta to mean those who have been our step- 
est filio tuo, alia rationo uxorem daughters or daughters-in-law: for if 
earn ducere non possis, quia eadem a woman is still your daughter-in-law, 
duobus nupta esse non potest. Item that is, if she is still married to your 
si adhuc privigna tua est, id est, si son, you cannot marry her for another 
mater ejus tibi nupta est, ideo earn reason, as she cannot be the wife of 
uxorem ducere non poteris, quia two persons at once. And if your step- 
duas uxores eodem tempore habere daughter is still your stepdaughter, 
non licet. that is, if her mother is still married 

to you, you cannot marry her, because 
a person cannot have two wives at the 
same time. 

Gai. i. 63. 

Affinitas is the tie created by marriage between each person 
of the married pair and the kindred of the other. 

c 

7 . Socrum quoque et nove^pam 7 . Again, a man is forbidden to 

prohibitum est uxorem ducere, quia marry his wife’s mother, and his father’s 
matris loco simt. Quod et ipsum wife, because they hold the ^place of 
dissoluta demum adfinitate procedit ; mothers to him ; a prohibition which 
alioqulii, si adhuc noverca est, id can only operate when the affinity is 
est, si adhuc patri tuo nupta est, dissolved ; for if your stepmother is 
communi jureimpeditur tibinubere, still your stepmother, that is, if she is 
quia eadem duobus nupta esse non still married to your father, she would 
potest. Item si adhuc socrus est, id be prohibited from marrying you by 
est, si adhuc filia ejus tibi nupta est, the common rule of law, which forbids 
ideo impediuntur nuptim, quia duas a woman to have two husbands at the 
uxores habere non possis. same time. So if your wife’s mother 

^ is still your "wife’s mother, that is, if 
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her daughter is still married to you, 
you cannot marry her, because you 
cannot have two wives at the same 
time. 

Oat. L 63. 


The Institutes do not notice the marriage of a brother and 
sister-in-law. It was permitted up to the time of Constantine, 
who forbad it. (Cod. Theod. i. 2.) The prohibition was renewed 
by Valentinian, Theodosius, and Arcadius. (C. v. 5. 5.) 


8. Mariti tamen filius ex alia 
uxore, et uxoris filia ex alio marito, 
vel contra, matrimonium recte con- 
trahunt, Hcet liabeant fratrem so- 
roremve ex matrimonio postea con- 
tractu natos. 


9. Si uxor tua post divortium ex 
alio filiam procreaverit, hiec non est 
quidem privigna tua, sed Julianus 
hujusmodi nuptiis abstineri debere 
ait : nain nec 8i3onsam filii nurum 
esse, nec patris sponsam novercam 
esse, roctius tamen et jure facturos 
cos qui hujusmodi nuptiis abstinue- 
rint. 

D. xxiii. 2. 


8. The son of a husband by a former 
wife, and the daughter of a wife by a 
former husband, or the daughter of a 
husband by a former wife, and the son 
of a wife by a former husband, may 
lawfully contract marriage, even though 
they have a brother or sister bom of 
the second marriage. 

9. The daughter of a divorced wife 
by a second husband, is not your step- 
daughter ; and yet Julian says we 
ought to abstain from such a marriage. 
For the betrothed wif5 of a son is not 
your daughter-in-law ; nor your be- 
trothed wife your son’s stepmother ; 
and yet it is more decent and more in 
accordance with law to abstain from 
such marriages. 

.2. I, and foil. 


The sponsalia constituted in no way a binding tie. They 
were, as far as law went, mutual promises to contract a tie. Spon- 
salia sunt sponsio et repromissio nuptiarum futurarum, (D. xxiii. 
1. 1.) All that was necessary was, that the parties, and their 
respective patresfamiliasy should consent, and that the betrothed 
should have attained the age of seven years. Either party wish- 
ing to renounce the engagement, which by law was always per- 
missible, could do so by announcing the wish in these words — 
conditio ne tua non utor. Hence it could only be custom founded 
on a respect for honi mores that prevented a father marrying his 
son’s betrothed, or a son his father’s. 


10. Ulud certum est, serviles 10. It is certain that the relation- 
quoque cognationes impedimento ship of sla'^s is an impediment to mar- 
nuptiis esse, si forte pater et filia aut riage,*even if the father and daughter, 
frater et soror manumissi fuerint. or brother and sister, as the case may 
• be, have been enfranchised. 

B. xxiii. 2. 14. 2. • ^ 

The union of slaves, contuherniumy was not recognised in law 
as a marriage, but still the law did not permit natural ties to be 
violated in the case of slaves, any more than in the case of the 
^sue of concubinage, or that of illicit commerce. (C. v. 4. 4.) 
Of course a manumission must have taken place, or there could 
be no question of nupticB ; but if slaves were freed, then, although 

n 2 
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competent to contract a marriage, they were bound by the ties of 
blood, and could not marry any one connected with them by close 


natural relationship. 

11. Sunt et aliro personte quae 
propter diversas rationes nuptias 
conirahere prohibentur, quas in Hbris 
Digestoruni seu Pandectarum ex 
veteri jure collectarum enumerari 
permisimus. 

D. xxiii. 2. 


11. There are other persons also, 
between whom marriage is prohibited 
for (^erent reasons, which we have 
permitted to be enumerated in the 
books of the Digests or Pandects, 
collected from the old law. 

44, pr. and 1. 


The reasons alluded to are not, like the preceding, founded 
on nearness of relationship or other tie, but on public or political 
grounds. The patres and plehs could not intermarry till the lex 
Canuleia. Nor the freeborn and freedmen till the lex Julia and 
Papia Poppcea. (D. xxiii. 2. 23.) These laws prohibited the 
marriage of senators with liberti^ but allowed that of other free- 
born, forbidding at the same time all freeborn to marry actresses 
or women of openly bad character. (D. xxiii. 2. 41.) Constan- 
tine extended the prohibition to marrying women of the lowest 
class, humiles ahjectceve personae. (C. v. 27. 1.) This was re- 
pealed by Justinian. (Nov. 117. 6.) The guardian could not 
marry his ward before /ihe was twenty-six years of age, unless 
betrothed or given to him by her father. (D. xxiii. 2, 66.) The 
governor of a province could not, while he held his office, marry 
a native of that province (D. xxiii. 2. 38. 57), lest he should abuse 
his authority. The ravishcr could not marry the woman he vio- 
lated. (C. ix. 13. 2.) Nor the adulterer his accomplice. (Nov. 
134.) Nor a Jew a Christian. (C. i. 9. 6.) 

While the distinction between Latini and cives remained in 
force, a citizen could not marry a Latina (excepting whereZafmitos 
carried with it the connuhium), nor could he marry a peregrina^ 
without the permission of the emperor. But the unauthorised 
union of a citizen with a Latina or peregrina was recognised as 
matrimonium^ though not as justce nuptice. The wife was termed 
in such a case injusta uxor. None of the rules of law as to patria 
potestas and dos applied to such a union, but the breach of the 
tie would be looked on as adultery. (D. xlviii. 5. 13. pr. 1.) 


f 

12. Si adversus ea qnsd dixii^pjis, 
aliqui coierint, nec vir, nec uxor, 
nec nuptiae, nec matrimonium, nec 
dos intelligitur. Itaque ii qui ex 
ec^ coitu nascuntim, in potestate 
patris non sunt, sed tales simt 
(quantum ad patriam potestatem 
pertinet) quales sunt ii quos mater 
vulgo concc^it ; nam nec hi patrem 
^bere intelliguntur, cum his etiam 
pater incertus est. Unde solent 
spurii appellari, vel a Grseca voce 
quasi (TTropddijp concept! ; vel qilasi 


12. If persons unite themselves in 
contravention of the rules thus laid 
down, there is no husband or wife, no 
nuptials, no marriage, nor ifiarriage 
portion, and the children bom in such 
a connection are not in the power of 
the father. For, with regard to the 
power of a father, they are in the 
position of children conceived in pro- 
stitution, who are looked upon as having 
no father, because it is uncertain who 
he is ; and are therefore called spurii, 
either from Greek word airopddtjv, 
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sine patre filiL Sequi|Lir ergo, ut meaning ‘ at hazard,’ or as being sine 
dissolute tali coitu nec dotis ex- patre, without a father. On the disso- 
actioni locus sit. Qui autem pro- lution of such a connection there can 
hibitas nuptias contrahunt, et ^ias be no claim made for the demand of a 
poenas patiuntur, quae sacris con- marriage portion. Persons who con- 
stitutionibus continentur. tract prohibited marriages are liable 

also to further penalties set forth in 
our imperial constitutions. 

Gai. i. 64 ; D. i. 5. 23 ; D. xxiii. 2. 52. 

Under the head of stuprum the Romans included every union 
of the sexes forbidden by morality. Different punishments 
awaited the guilty according to the degree of crime implied in the 
union. (Cod. v. 5. 4.) But the law recognised and regulated in 
concubinage {concuhinatu^ a permanent cohabitation, though 
without the sanction of marriage, between parties to whose mar- 
riage there was no legal obstacle. In every case where such an 
obstacle existed, unless the obstacle was one merely founded on 
public policy, such as that of being governor of a province, who 
was not permitted to marry a native of that province, the law 
inflicted a punishment on parties cohabiting in defig.nce of law. 
The chief incident of the Roman concubinatus, which was so far 
restricted that a man could not have two concubines at once, or a 
wife and a concubine, was, that the childrei^ could be legitimatised, 
and so placed on a footing with the offspring of a legal marriage. 
Between the formation of such a union, and the contracting a 
legal marriage, there seems to have been no difference except 
what rested in the intention of the parties. If two persons lived 
together, it was the intention with which they did so which 
decided whether the union was concubinage or marriage. Concu-- 
hinam ex sola animi destinatione cestimari oportet. (D. xxv. 7. 4.) 
If there was no affecUo maritalis, no intention to treat the woman 
as a wife, she was not a wife. Of course, practically, the question 
of consent was seldom, if ever, left doubtful. Generally speaking, 
an instrument fixing the amount settled respectively by the 
husband and wife, was drawn up, and the consent was publicly 
given in the presence of friends. And as concubinage was a dis- 
honourable state, the presumption in favour of marriage, when 
the woman was of honest parentage, and of good character, was 
very strong. To the union of concubinage none of the incidents 
of marriage attached. No dowry couU be asked for, no settle- 
ment was made by the man : the children were not in the power 
of the father. But the connection was separated from that of a 
temporary intercourse by no man being allowed to have two«con« 
cubines, or a wife and a concubine at the same time, and by the 
power which was given to legitimatise the children, and place 
them in the position of the ofFsprinff of a les^al marriasre* (See 
next paragraph.) 

In a legal marriage, without conventio in manum^ the marriage 
portion of the wife (dos^ belonged tq the husband during Ihe 
continuance of the marriage. In early times his power over the 
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dos was unrestricted, but afterwards successire limitations of this 
power were introduced. (See Bk. ii. Tit. 7. 3 ; Tit. 8. introd. 
paragr.) The settlement on the wife by the husband (^donatio 
•propter nuptias) belonged, during the marriage, to the wife, but 
was managed by the husband. (See Bk. ii. Tit. 7. 3.) T^Tien 
the marriage was dissolved, which it might be by death, loss of 
liberty, captivity, or divorce (D. xxiv. 2. 1), the dos was returned 
to the wife or her father. Divorce was always permitted if 
either party ceased to wish to preserve the tie of marriage, which 
was only looked on as a contract resting on mutual consent. But, 
unless both parties consented to a divorce, heavy penalties were 
attached to its being insisted on by one alone {repudium\ unless 
any of the grounds for divorce established by law, such as adultery 
or criminal conduct (Cod. v. 17. 8), could be shown to exist; and 
the fact of repudiation had to be established by the presence of 
seven citizens as witnesses, and a Uhellus repudii. After the 
divorce either party might, after a fixed interval, marry again. 

13. Aliquando antem evenit nt 13. It sometimes happens, that 
liberi qui, statlm ut nati sunt, in children who at their birth were not in 
potestate parentum non fiant, postea the power of their father, are brought 
autem redigantur in potestatem under it afterwards. Such is the case 
parentum. Qualis est is qui, dum of a natural son, who is given to the 
naturalis fuerat, postea cunoe datus curia, and then becomes subject to his 
potestati patris subjicitur : nec non father’s power. Again, a child bom of 
is qrd a muliere libera procreatus, a free woman, with whom marriage 
cujus matrimonium minime legi- was not prohibited by any law, but 
bus interdictum fuerat, sed ad with whom the father only cohabited, 
quam pater consuetudinem habu- will likewise become subject to the 
erat, postea ex nostra constitutiono power of his father if at any time after- 
dotalibus instrumentis compositis in wards instruments of dowry are drawn 
potestate patris efficitur. Quod si up according to the ijrovisions of our 
alii liberi ex eodem matrimonio constitution. And this constitution 
fuerint procreati, similiter nostra confers the same benefits on any 
constitutio prsebuit. cliildren who may be subsequently bom 

of the same marriage. 

Gai. i. C5 ; 0. v. 27. 10. 

By legitimation the offspring of concubinage were placed in 
the position of liberi legitimiy and this was effected in three ways : 
1. By oblation to the curia \ 2. By the subsequent marriage of 
the parents ; and 3. By a rescript of the emperor, a mode intro- 
duced by Justinian in thei^4th Novel. The curia was the class 
from which, in provincial towns, the magistrates were eligible. 
To be a member was a distinction, but an onerous one, from the 
^penses and burdens attached to the position. In order to 
prevent the order, decaying through unwillingness to incur the 
expenses attending it, Theodosius and Valentinian permitted 
citizens, ^whether themselves members of the curia or not, to 
present their children born in concubinage to, and make them 
members of, the order (Cod. v. 27. 3),* by which they became 
legitimate, and the heirs pf their father. This mode of legiti- 
mation, which could, of course, only be adopted when the parents 
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were rich, did not, hj>wever, make the children complete members 
of the father’s family. They became his legitimate children, but 
gained no new relationship or right of succession to any other 
member of his family. (C. v. 27. 9.) 

Constantine first established that natural children should be 
made legitimate by the subsequent marriage of their parents. 
The law required that at the moment of conception the parents 
should have been capable of a legal marriage ; that an instrument 
settling the dowry [instrumentum dotale\ or, at least, attesting 
the marriage {instrumentum nuptiale)^ should be drawn up, and 
that the children should ratify the legitimation, for no one was 
made legitimate against his will. (Nov. 89. 11.) 

If the mother were dead or had disappeared, and the marriage 
was thus impossible, the emperor would by a rescript allow the 
natural children (if there was no legitimate one) to be placed in 
the position they would have held if the marriage had taken 
place, as he would also if a father by his testament expressed his 
wish to that effect. 


Tit. XI. DE ADOPTIONIBUS. 

Non solum autem natiirales li- Not o»ly are our natural children, 
beri, secundum ea qua3 diximus, in as we have said, in our power, but 
potestate nostra sunt, vorum etiam those also whom wo adoi)t. 
ii quos adoptamus. 

Gai. i. 97. 

Before the time of Justinian, the effect of adoption (see Introd. 
sec. 42 ) was to place the person adopted exactly in the position he 
would have held had he been born a son of the person adopting 
him. All the property of the adoptive son belonged to his adop- 
tive father. The adoptive son was heir to his adoptive father, if 
intestate, bore his name (retaining, however, the name of his own 
gens with the change of -us into -anusy as Octavius, Octavianus), 
and shared the sacred rites of the family he entered. 

Nat urates liber i is here opposed to adoptiviy not, as in the last 
Title, to legitimL 

1. Adoptio autem duobus media 1. Adaption takes place in two 
fit, aut principal! rescripto, aut ira- ways^ cither by imperil rescript, or 
perio magistratus. Imperatoris auc- by the authority of the magistrate, 
toritate adoptare quis potest eos The imperial rescript gives power to 
easve ^ui quseve sui juris sunt : adopt persons of either sex who are 
quae species adoptionis dicitur ad- sui juris ; and this species of adoption 
rogatio. Imperio magistratus adop- is called arrogation. By the authority 
tare licet eos easve qui quaeve in of the magistrate we adopt persons 
potestate parentum sunt, sive pri- in the power of an ascendant, whether 
mum gradum liberomm obtineant, in the first degree, as son^ and daugh- 
qualw luius, filia, sive inferiorem, ters, or in an inferior degree, as grand- 
pro^ptk^ neptis, pronepos children or great-grandchildren. 

• Gai. X. 98, 9§. 
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A public character was always attached m ancient Roman law 
to so important an alteration in families as adoption. (See Introd. 
Bee. 42.) The sanction of the curi(B was probably necessary to 
its validity, when the family of a member of the curice was 
affected. If the person adopted was sui juris^ his entry into a 
new family {arrogatio) was jealously watched, as the pontifices 
would never allow it where there was any likelihood of the sacred 
rites of the family he quitted becoming extinct by his departure 
from it. The form of gaming the consent of the curies was even 
continued when the curios were only represented by thirty lictors, 
until the rescript of the emperor was substituted as a means of 
effecting arrogations. 

What were the forms of arrogation, when neither the person 
arrogated nor the person arrogating belonged to the body of the 
curiosy we have no certain knowledge ; but we may guess arro- 
gation was effected by a fictitious suit, in which the person arro- 
gated was claimed as the child of the arrogator, and let judgment 
go by default. 

If the p^son adopted were under the power of another, the 
person under whose power he was had to release him from that 
power, which he did by selling him (rnanci'patio) three several 
times, which destroyed his own patria potestas (see Introd. sec. 
42), and then giving him up to the adopting parent by a fictitious 
process of law, called ^ injure cessioj in which he was claimed and 
acknowledged as the child of the person who adopted him, and 
pronounced to be so by the magistrate before whom the proceeding 
was held (zmperio magistratus). The word adopt io was common to 
both processes, both to arrogatio, said by Gaius to be derived from 
Togo, because the person arrogated was asked before the curia 
whether he consented (Gai. i. 99), and to adoptio in its more 
limited sense of the adoption of a person not sui juris. For the 
ceremonies previously required for the adoption of a person alieni 
juris, J ustinian substituted the simple proceeding of executing, in 
presence of a magistrate, a deed, declaring the fact of the adoption 
— the parties to the adoption, that is, the person giving, the person 
given, and the person receiving, being personally present to give 
their consent. But it was sufficient if the consent of the party 
adopted were expressed by his not declaring his dissent — non 
contradicente, (C. viii. 48.cll. Tit. 12. 10.) 

2, Sed hodie, ex nostra consti- 2. But now, by our constitution, 
tu^on^ cum filiusfamilias a patre when a Jiliusfamilias is given in adop> 
natural! extraneac personas in adop- tion by his natural father to a stranger, 
tionem datur, jura potestatis patris the power of the natural father is not 
naturalis minime dissolvuntur, nec dissolved ; no right passes to the adop- 
qtdequam ^d patrem adoptivum tive father, nor is the adopted son in 
transit, nec in potestate ejus est, his power, although we allow such son 
licet ab intestate jura successionis the right of succession to his adoptive 
ei a nobis tributa sint. Si vero father dying intestate. But if a natu- 
pater naturalis non extraneo, ced ral father shoidd give his son in adop- 
avo filii Bui matemo, vel si ipse tion, not to a ^ranger, but to the son’s 
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pater naturalis fuerit emancipatus, maternal grandfather; or, supposing 
etiam avo patemo vel proavo simili the natural father has been emanci- 
modo patemo vel matemo filium pated, if he gives the son in adoption 
suum dederit in adoptionem : in hoc to the son’s paternal grandfather, or 
casu, quia concurrent in unam per- to the son^s paternal or maternal great- 
sonam et naturalia et adoptionis grandfather, in this case, as the rights 
jura, manet stabile jus patris adop- of nature and adoption concur in the 
tivi, et naturali vinculo copulatum, same person, the power of the adop- 
et legitimo adoptionis nodo constric- tive father, knit by natural ties and 
turn, ut et in familia et in potestate stren^hened by IJie legal bond of 
hujusmodi patris adoptivi sit. adoption, is preserved undiminished, 

so that the adopted son is not only in 
.the family, but in the power, of his 
adoptive father. 

C. viii. 48. 10. 

The change made by Justinian in the law of adoption (C. viii. 
48. 10) completely altered its character. It used sometimes to 
happen under the old law, that a son lost the succession to his 
own father by being adopted, and to his adoptive father by a 
subsequent emancipation. Justinian wished to remedy this effec- 
tually. He therefore provided that the son given ^ adoption to 
a stranger, that is, any one not an ascendant, should be in the 
same position to his own father as before, but gain by adoption 
the succession to his adoptive father, if tjjic adoptive father died 
intestate. The adoptive father was not, however, bound, like the 
natural father (Bk. ii. Tit. 18), to leave him a share of his property, 
if he made a will. In this kind of adoption, w^hich commentators 
have termed the adoptio minus plena, the adoptive son still 
remained in the family of his natural father; and the only change 
which adoption caused, was, that he acquired a right of succession 
to his adoptive father, if intestate. (Bk. iii. Tit. 1. 14.) 

When the person to whom the adoptive son was given, was 
one of liis own ascendants, then the old law was permitted to 
regulate the effects of the adoption, and the adoption in this case 
was what the commentators term adoptio plena. The adoptive 
son entered the family of the ascendant, who became his adoptive 
father. A grandson was not naturally in the same family with 
his maternal grandfather, and could only enter the family of his 
matern^ grandfather by being adopted. If he had been born 
after his father had been emancipated, he would not be in the 
same family with his paternal grandfather, who might therefore 
wish to adopt him. It was even possible that he might be adopted 
by his ewn father ; for if born before his father w^as emancipated, 
his grandfather might have emancipated his father without emai^ 
cipating him, and then might afterwards have given him in 
adoption to his father. 

3. Cum autem impubes per prin- 3. When any one, under the age of 
cipale rescriptum adrogatur, causa puberty, is arrogated by the imperial 
cognita adrogatio permittitur, et rescript, the arrogation is only allowed 
exquintur causa sk^og^tionis an when inquiry has been made into the 
honesta sit expediatque pupillo, et circumstances of the case. It is asked. 
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cum quibusdam conditionibus ad- what is the motive leading to the arro- 
rogatio fit : id est, ut caveat adro- gation, and whether the arrogation is 
gator persona? publicae, hoc est honourable and expedient for the 
tabulario, si intra pubertatem pu- pupil. . And the arrogation is always 
pillus decesserit, restituturum se made under certain conditions ; the 
bona illis qui, si adoptio facta non arrogator is obliged to give security 
esset, ad successionem ejus venturi before a public person, that is, before 
essent. Item non alias em^cipare a notary, that if the pupil should die 
eum potest adrogator, nisi causa within the age of puberty, he will 
cognita dignus emancipatione fuerit, restore all the property to those who 
et tunc sua bona ei reddat. Sed would have succeeded him if no adop- 
etsi decedens pater eum exhereda- tion had been made. Nor, again, can 
verit, vel vivus sine justa causa eum the arrogator emancipate the person 
emancipaverit, jubetur quartam par- arrogated, unless, on examination 
tern ei bonorum suorum relinqucre, into the case, it appears that the latter 
videlicet proeter bona qufe ad patrem is worthy of emancipation ; and, even 
adoptivum transtulit et quorum com- then, the arrogator must restore the 
modum ei postea adquisivit. property belonging to the person he 

emancipates. Also, even if the arroga- 
tor, on his death-bed, has disinherited 
his aiTogated son, or, during his life, 
has emancipated him without just 
cause, he is obliged to leave him the 
t fourth part of all his goods, besides 

what the son brought to him at the 
time of arrogation, or acquired for 
him afterwards. 

Gai. i. 102‘, D. i. 7. 18 ; D. xxxviii. 6. 13. 

Neither women nor children under the age of puberty could 
be arrogated. Arrogation was first permitted in the case of the 
latter by Antoninus Pius (Ulp. Reg. viii. 5; D. i. 7. 21), but 
only after strict inquiry had been made into the circumstances of 
the case. Besides the general inquiry which took place in every 
case of adoption, as to the ages of the j)arties, and the possible 
injustice to other members of the family, which the introduction 
of a new member might give rise to, in this case inquiry was 
made whether the character and circumstances of the proposed 
arrogator were such as to make it probable that the arrogation 
would be beneficial to the person arrogated. Further, certain 
regulations were made, designed to protect the property of the 
impuhes, which were briefly as follows: — 1. If the arrogated son 
died before puberty, the arrogator had to restore the property of 
the son to that son’s q;atural heirs. 2. If the arrogated son was 
disinherited or was emancipated without good reason before pu- 
berty, the arrogated son received back all his own property, and 
also received one-fourth of the property of the arrogator, called the 
(mavta D. PU, or quarto Ant.nina, as having been first required 
by that emperor. 3. If the son were emancipated before puberty 
for a good reason, the son received his own property from the 
arrogator, but nothing more. 4. Lastly, if the arrogated son, on 
attaining puberty, wished to rescind the arrogation, he was at 
liberty to do so, if he could show it was prejudicial to him. 
Under Justinian arrogatjed persons and persons adopted by 
ascendants were treated as cognatimihQ succession to the natural 
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father (Bk. iii. 6. 3)i; and, in the intestate succession to the arro- 
gated son, the arrogator was postponed to the children and 
brothers and sisters of the arrogated son (Bk. iii. 10. 2), and the 
arrogator had only the usufruct of the property of the arrogated 
son while the arrogated son was living. 

There is some little doubt when arrogation was first made -per 
rescriptum prmcipis. However, Ulpian {Reg. viii. 5) expresses 
himself too plainly to admit of a doubt that in his time arroga- 
tion was made per populum (i.c. by the curies represented by 
lictors), and not by imperial licence. He further adds, that arro- 
gation was only made at Eome {Reg. viii. 4), and, of course, when 
the system of permitting it by imperial rescript was adopted, 
place could have nothing to do with arrogation. 

The tahularli here spoken of were public notaries, who kept 
public registers {tahulce), on which formal acts were recorded. 

4. Minorem natu majorem non 4. A younger person cannot adopt 

posse adoptare placet. Adoijtio eniin an older; for adoption imitates na- 
naturam imitatur, et pro monstro ture ; and it seems unnatural, that a 
est ut major sit tilius quam pater, son should be older than liis father. 
Debot itaquo is qui sibi filium per Any one, therefore, wko wishes either 
adoptionem vel adrogationem facit, to adopt or arrogate a son should be 
plena pubertate, id est, decern et the elder by the term of complete 
octo annis prmcodere. puberty, that is, by eighteen years. 

D. i. 7. 15. 3 ; D. i. 7. 16 ; D.*i. 7. 40. 1. 

As long as the required number of years intervened, there 
was no further positive rule as to age ; but it being in the discre- 
tion of the emperor to allow adoption or not, there was generally 
a disposition to refuse it unless the person who wished to adopt 
was of such an age as to make it improbable he should have 
children of his own. (D. i. 7. 15.) 

The legal age of puberty in males was fourteen ; but eighteen 
was the age at which the body was considered to be fully deve- 
loped in all cases, plena puhertas. 

5. Licet autem et in locum no- 5. A person may adopt another as 

potis vel pronepotis, vel in locum grandson or granddaughter, grcat- 
neptis vel pronoptis, vel doinceps grandson or great-granddaughter, or 
adoptare, quamvis filium quis non any other descendant, although he has 
habeat . no son. 

It would have seemed, without express enactment, that a 
person, to have a grandson in his power, ®must have or have had 
a son, as the sons of his daughter '{f^ould not be in his power. 
But, as we know, the maternal grandfather might adopt.' With re- 
spect to the degrees of marriage, it sometimes made an imj^ortant 
difference whether a person was adopted as a son or grand^n. 
The natural (i. e. non-adoptive) granddaughter, for instance, of 
the person adopting would be cousin or niece of the person 
adopted, according as he was adopted as a grandson or son, and 
niight marry him in the one case, and not in the other. 

6. Et tarn ‘filium alienum quis 6. A man may adopt the son of 

in locum nepotis adoptare potest, another as his grandson, and the 
quam nepotem in locum filii. grandson of another as his son. 



44 


OB. I. TIT. XL 


7. Sed si qxds nepotis loco adop- 7. If a mafi adopts a grandson to 

tet, vel quasi ex eo filio quern habet be the son of a son already adopted, 
jam adoptatum, vel quasi ex illo or of a natural son in his power, the 
quern naturalem in sua potestate consent of this son ought first to be 
habet, in eo casu et filius consen- obtained, that he may not have a 
tire debet, ne ei invito suus heres mus heres given him against his will, 
adgnascatur. Sed ex contrario, si But, on the contrary, if a grandfather 
avus ex filio nepotem det in ad- gives his grandson by a son in adop- 
optionem, non est necesse filium tion, the consent of the son is not 
consentire. necessary. 

B. i. 7. 6. 10, 11 ; B. xxiii. 1. 16. 1. 

A grandson could be adopted either generally, when he was 
supposed to be the issue of a deceased son, and so was sui juris at 
the death of the grandfather ; or, specially as the son of a parti- 
cular son, in which case he came under that son’s power when the 
grandfather died. The grandfather could at his pleasure dimi- 
nish, but could not add to the number of his son’s family : because 
otherwise the son would have had a suus heres (see Introd. sec. 
77) forced on him against his will, to take a share of his pro- 
perty. 

8. In plurimis autem causis ad- 8. He who is either adopted or ar- 

similatiir is qui adoptatus vel adro- rogated is assimilated, in many points, 
gatus est ci (pii ex legitim^ matri- to a son bom in lawful matrimony ; 
monio natus est. Et ideo si q\iis i)cr and therefore, if any one adopts a per- 
imperatorem, sive apud prmtorem, son who is not a stranger by imperial 
vel apud praesidem provinciae non rescript, or before the praetor, or the 
extraneum adoptaverit, potest emn- prienes of a province, he can afterwards 
dem alii in adoptionem dare. give in adoption to another the person 

whom he has adopted. 

Gai. i. 105. 

The text says that the adoptive son is assimilated to the na- 
tural in plurimis causis, and not altogether; because, among 
other differences, if the adoptive son left his adoptive family, he 
ceased to have any relationship whatever to its members ; but 
the natural son was always cognatus to his own blood relations, 
although, by emancipation or adoption, he might cease to be 
agnatus to them. 

Of course, under Justinian’s legislation, the adoptive father, 
if a stranger, had no j^atria potestas at all, and therefore could 
not exercise such a power gs that of giving his adoptive son in 
ado ptio n to another person. 

W hen once the tie of adoption was dissolved, all the rqjations 
creatQ^ by it were entirely at an end, except that marriage was 
forbidden between the person adopting and the person adopted. 
(See Tit. 10. 1.) In omni fere jure, Jinita patris adoptivi potes-- 
tate, nullum ex pristino retinetur vestigium. (D. i. 7. 13.) But 
the tie coUld never again be renewed between the same persons. 
(D. i. 7. 37. 1.) 

9. Sed et illud utriusque adop- 9. It is a, rule common to both 
tionis commune est, quod et ii qui kinds of adoption, that persons, al- 
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generare non possunt, quales sunt though incapable of procreating, as, 
spadones, adoptare posstmt ; castrati for instance, impotent persons, may, 
autem non possunt. but those who are castrated, cannot, 

adopt. 

Gxi. i. 103. 

The distinction was drawn because it was considered as never 
perfectly certain that the former (spadones) would not at some 
time or other have children of their own. 

10. Feminas quoque adoptare 10. Women, also, cannot adopt ; 

non possunt, quia nec naturales li- for they have not even their own chil- 
beroB in sua potestate habent. Sed dren in their power ; but, by the in- 
ex indulgentia principis ad solatium dulgence of the emperor, as a comfort 
liberorum amissorum adoptare pos- for the loss of their own children, they 
sunt. are allowed to adopt. 

Gai. i. 104 ; C. viii. 48. 6. 

Women could not adopt, because the meaning of adoption 
was that the person adopted passed into the patria potestas of 
the person adopting. The adoption mentioned in the text (which 
was permitted by a constitution of Diocletian and Maximian, C* 
viii. 48. 5), only placed the adopted children in the same relation 
to the woman as her own children would have held. She gained 
nothing like patria potestas over them. ^ 

11. Illud proprium est adoptionis 11. Adoption by the rescript of the 

iUius quas per sacrum oraculum fit, emperor has this peculiarity. If a per- 
quod is qui liberos in potestate son, having children under his power, 
habet, si se adrogandum dederit, should give himself in arrogation, not 
non solum ipse potestati adroga- only does he submit himself to the 
toris subjicitur, sed etiam liberi power of the arrogator, but his chil- 
ejus in ejusdem fiunt potestate, dren are also in the arrogatoris power, 
t^quam nepotes. Sic enim et being considered his grandcliildren. 
divus Augustus non ante Tiberium It was for this reason that Augustus 
adoptavit, quam is Germanicum did not adopt Tiberius until Tiberius 
adoptavit, ut protinus adoptiono had adopted Germanicus ; so that 
facta incipiat Germanicus August! directly the adoption was made, Ger- 
nepos esse. manicus became the grandson of 

Augustus. 

Gai. i. lO?'. 

This is said to be an incident of arrogation only, because when 
a person not sui juris was adopted, his children were not in his 
power, and so he could not transfer J;hem to the power of his 
adoptive father; into which they only came after the death of 
the perspn in whose power their own natural father was. 

All the property of the person arrogated became, before 
Justinian’s time, the property of the arrogator. (See Bk. iii. Tit. 
10.) The adoptive son, as he was previously in the power of his 
natural father, had no property to pass. 

12. Apud Catonem bene scrip- 12. Cato, as we learn from the 
turn refert antiquitas, servos, si a ancients, has with good reason writ- 
domino adoptati sint, ex hoc ipso ten, that slaves, when adopted by 
posse liberari. Unde et nos erumti their masters, are thereby made &ee» 
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in noftra constitutione, etiam eum In accordance with which opinion, we 
B&mxm qnem dominns actis inter- have decidedly one of our constitu- 
Venientibus filinm suum nomina- tions, that a slave to whom lus master 
verit, liberum esse constituimus, by a solemn deed gives the title of son 
licet hoc ad jus filii accipiendum is thereby made free, although he does 
non sufficiat. acquire thereby the rights of a son. 

0. vii. 6. 10. 

It is doubtful whether slaves could be adopted, so as to be- 
come members of the family of the person adopting them. Aulus 
Gellius (Noct Attic, v. 9) says that the majority of the ancient 
jurists, including Sabinus, held that they could.^ Theophilus says 
Cato was of the contrary opinion. They certainly became freed- 
men, and never ingenui by adoption ; even a freedman never be- 
came ingenuus by adoption (D. i. 7. 26), and he could only be 
adopted by his patron (D. i. 7. 15), and on a good ground, such 
as the patron having no children. (C. viii. 48.) 


Tit. XII. QUIBUS MODIS JUS POTESTATIS 
• SOLVITUE. 

Videamus nunc quibus modis ii Let us now inquire into the dif- 
qiii alieno juri sunt subject, eo jure fercnt ways in wliich persons in the 
hberantur. Et quidem servi quern- power of others arc freed from it. 
admodum potestate Hberantur, ex How slaves are freed from the power 
iis intelligere possumufl quae de servis of their masters may be learnt from 
manumittendis superius exposuimus. what we have already said with regard 
Hi vero qui in potestate parentis to manumission. Those who are in 
sunt, mortiio eo sui juris Hunt ; sed the power of a i>arcnt become indepen- 
hoc disfinctionem recipit. Nam mor- dent at his death ; a rule, however, 
tuo patre, sane omnimodo £lii £lifBVC which admits of a distinction. For 
sui juris oSiciuntur ; mortuo vero when a father dies, his sons and 
avo, non omnimodo nepotes nei^tes- daughters become undoubtedly inde- 
que sui juris hunt, sed ita si post pendent ; but when a grandfather dies, 
mortem avi in potestatem patris sui his grandchildren do not necessarily 
recasuri non sunt. Itaque, si mori- become independent, but only if on 
ente avo pater eorum vivit et in the grandfather’s death they do not 
potestate patris sui est, tunc post fall under the power of their father, 
obitum avi in potestate patris sui Therefore, if their father is aHve at 
hunt. Si vero is quo tempore avus the death of their grandfather, and 
moritur, aut etiam mortuus est aut was in his power, then, on the grand- 
exiit de potestate patris, tunc ii, father’s death, they become subject to 
quia in potestatem ejus cudere non the power of their father. But, if at 
possunt, sui juris hunt. ^ the time of the grandfather’s death 

their father is eitlier dead, or has al- 
ready passed out of the grandfather’s 
power by emancipation, ai? they do 
not fall under the power of their 
father, they become independent. 

Gai. i. 124 . 126 , 127 . 

The ’modes in which the patria potestas was ended were — 

1. The death of the parent ; 2. The parent or son suffering loss of 
freedom or of citizenship ; 3. The son attaining certain dignities ; 

4. Emancipation. All these modes are treated of in this Title. 
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1. Cum autem is qy ob aJiquod 1. If a man, convicted of some 
maleficium in insulam deportatur^ crime, is deported to an island, he 
civitatem amittit, seqmtur ut, qui loses the rights of a Homan citizen ; 
eo modo ex numero civium Koma- whence it follows, that the children 
norum tollitur, perinde ac eo mor- of a person thiis banished cease to be 
tuo desinant liberi in potestate ejus under his power, exactly as if he were 
esse. Pari ratione, et si is qui in dead. Equally, if a son is deported, 
potestate parentis sit, in insulam does he cease to be under the power of 
deportatus fuerit, desinit in potes- his father. But, if by the favour of 
tate parentis esse. Sed si ex indul- the emperor any one is restored, he 
gentia principali restituti fuerint, per regains his former position in every 
omnia pristinum statum recipiunt. respect. 

Gai. i 128. 

The patria potestas belonging exclusively to citizens, and 
being necessarily exercised over citizens, when a parent or son 
lost the rights of citizenship, or, as it was termed, underwent a 
media capitis deminatio (see Tit. 16. 2), the patria potestas was 
necessarily at an end. (Ulp. Reg, x. 3.) The punishment of 
deportatio in insulam consisted in the condemned being confined 
within certain local bounds, whether really those of an island, or 
of some j prescribed space of the mainland, and being considered 
as civilly dead, deportatus pro mortuo hahetur (D. xxxvii. 4. 10. 8), 
and looked on as peregrinus^ not as a civis, (Ulp. Reg, x. 3.) It 
the condemned was recalled, and by the#pardon of the emperor 
all the effects of his punishment were done away, he was said to 
be restitutus in integrum : he then resumed all his civil rights, 
and was placed as exactly as possible in the position which he 
would have held, had he never been deport atiis, (Cod. ix. 51. 1.) 
Many texts, instead of reading in this section restituti fuerint^ 
per omnia . . . recipiunt y read restituti fuerint per omnia, 

making restitutio per omnia equivalent to restitutio in integrum. 
The reading adopted in the text supposes that a restitutio in in- 
tegrum is spoken of in the word restituti. 

2. Ilclegati autem patres in in- 2. A father who is merely banished 
sulam in potestate sua liberos reti- by relegation, still retains his children 
pent. Et ex contrario liberi relegati in his j)ower ; and a child who is re- 
in potestate parentum remanent. legated still remains in the power of 

his father. 

D. xlviii. 22. 4. 

The relegatus was merely forbidden tb leave a certain spot, 
and his civil status was in no way aftered. (See Ovid, Trist. 
V. 11.) 

^ 3. P/bnsB servus effectus filios 3. When a man becomes a ^^lave 

in potestate habere^ desinit. Servi of punishment* he ceases to have 
autem pciense efficiuntur, qui in sons in his power. Persons become 
m^allum damnantur, et qui bestiis ‘ slaves of punishment ’ who are con- 
subjiciuntur. demned to the mines, or exposed to 

wild beasts. 

B. xlviii. 19. 17. 19. 

A slave had no legal power over his children ; in whatever 
way, therefore, a father became a slave, he lost his power over 
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his children. When a person was sentenced work in the mines, 
or to contend with wild beasts in the arena, punishments only 
inflicted for very great crimes, he became, by the mere operation 
of his sentence, a slave. But as there was no master whose slave 
he could be considered, it was said that he became the slave of 
the punishment (serous poence). 

4. Filiusfamilias, si militaverit 4. A son, though he becomes a 

vel si senator vel consul fuerit soldier, a senator, or a consul, stiU 
f actus, manet in potestate patris; remains in the power of his father, 
militia enim vel consularis dignitas from which neither military service 
potestate patris filium non liberat. nor consular dignity can free him. 
Sed ex constitutione nostra, summa But by our constitution the supreme 
patriciatus dignitas, illico imperiali- dignity of the patriciate frees the son 
bus codicillis preestitis, filium a from the power of his father imme- 
jjatria potestate liberat. Quis enim diately on the grant of the inmerial 
patiatur, patrem quidem posse per i)atent. It is obviously absurd that 
emancipationis modum sum potes- a parent could emancipate his son 
tatis nexibus filium relaxare, im- from the tie of his power, and that 
peratoriam autom celsitudinem non the majesty of the emperor should 
valere eum quern sibi patrem elegit, not be able to release from the power 
ab aliena eximere potestate i of another, one whom ho had chosen 

^ to be a father of the state. 

D. i. 7. 3; C. xii. 3. 5. 

Under the old Roimn law no child was released from a father’s 
power, by having any dignity or office, except that of a Jlamcn 
dialis, or a vestal virgin. Persons holding either of these offices, 
without undergoing any capitis deminutio^ or ceasing to be mem- 
bers of their father’s family, became sui juris. Justinian con- 
ferred the privilege on those enjoying the dignity of the patriciate, 
and at a later period of his legislation enlarged the number of 
dignities to which this incident was attached ; and the child was 
freed from the power of his father by being made a bishop, a 
consul, quaestor of the palace, praetorian praefect, or master of 
infantry or cavalry ; and, in general, all those whose dignity 
exempted them from the burdens of the curia were freed from the 
power of their father. (Nov. 31 ; C. x. 31. 66.) When under 
Justinian’s legislation a child was released by attaining a dignity, 
he still, as in the older law, remained a member of his father’s 
family, and enjoyed all his rights of succession and agnation. 
(Nov. 81. 2.) • 

Constantine changed fhe meaning of patricius^ by making it 
a title of the highest honour conferred on persons who enjoyed 
the^chief place in the emperor’s esteem. The power of making 
f>atricii was, in general, used very sparingly by the emperors, and 
hence the title became an object of ambition even to foreign 
princes. 

5. Si ab hostibus captus fuerit 5. If a parent is taken prisoner, 
parens, quamvis hostium fiat, tamen although he becomes the slave of the 
pendet jus liberorum propter jus enemy, yet his paternal power is only 
postliminii ; quia hi qui ab hostibus suspended, owing to the jus postli- 
capti sunt, si reversi fuerint, omnia miuii ; for captives, when they return. 



UB. I. TIT. xn. 


49 


are restored to all their former rights. 
Thus, on his return, the father will 
have his children in his power; for 
the postliminium supposes that the 
captive has never been absent. If, 
however, a prisoner dies in captivity, 
the son is considered to have been 
independent from the time when his 
father was taken prisoner. So, too, 
if a son, or grandson, is taken pri- 
soner, the power of the parent, by 
means of the jus postliminiiy is only 
in Busi)ense. The term podlimmimm 
is derived from post and limen. We 
therefore say of a person taken by 
the enemy, and then returning into 
our temto^, that he is come back 
by postliminium. For, just as the 
threshold forms the boundary of a 
house, so the ancients have termed 
the boundary of the empire a thres- 
hold. Whence limes, also, is derived, 
and is used to signify a boundary and 
limit. Thence comes ^he word post//- 
mimum, because the prisoner returned 
to the same limits whence he had been 
lost. The prisoner, also, who is re- 
taken on ^ho defeat of the enemy, is 
considered to have come back by post- 
liminium. 

Gal. i, 129; D. xHx. 15. 29. 3; D. xlix. 15. 26. 

By the jus postliminiiy property taken in war, and retaken 
from the enemy, was restored to the original owners (see Bk. ii. 
Tit. 1. 17); and captives, on their return to their own country, 
were re-established in all their former rights. When the captive 
returned, all the time of his captivity was, in the eye of the law, 
blotted out, and he was exactly in the position he would have 
held if he had not been taken ca])tive. (D, xlix. 15. 21. 6.) The 
manner of his return was quite immaterial. Nihil interest quomodo 
captious reversus est. (D. xlix. 15. 26.) When the father 
returned, he resumed all his rights over his property, and his 
patria potestas over his children; when a child returned, he 
regained his rights of succession and agnation, and at the same 
time he fell again under the patria poteStas of his father. (D. 
xlix. 15, 14.) If the captive did not return from captivity, the 
law considered him to have died at the moment of his captivity 
^mme^cing, a point important with regard to testament sj^se e 
Bk. ii. Tit. 12. 5); and also as making children sui juris^'^A 
giving them all property acquired by them, from the time of the 
parent’s captivity. Gains says that in his time this point in 
favour of the children was not established (Gai. i, 129); but, at 
any rate, it was so when Ulpian wrote. (D. xlix. 15. 18.) 

6. Praeterea emancipatione quo- 6. Children, also, cease to be under 
quo desinunt liberi iA potestate the power of their parents by euian« 


pristina jura recipiunt. Idcirco 
reversus etiam libero? habebit in 
potestate; quia postliminium hngit 
eum qui captus est, semper in civi- 
tate fuisse. Si vero ibi decesserit, 
exinde ex quo captus est pater, 
filius sui juris fuisse videtur. Ipse 
quoque filius neposve si ab hosti- 
bus captus fuerit, similiter dicimus 
propter jus postliminii, jus quoque 
potestatis parentis in suspenso esse. 
Dictum est autem postliminiimi a 
LIMINE et POST. Unde eum qui 
ab hostibus captus in fines nostros 
postea pervenit, postliminio rever- 
sum recte dicimus ; nam limina sicut 
in domibus finem quemdam faciunt, 
sic et imperii finem limen esse 
veteres voluerunt. Hinc et limes 
dictus est, quasi finis (juidam et 
terminus; ab eo postliminium dic- 
tum, quia eodem limine reverte- 
batur, quo amissus fuerat. Sed et 
qui captus victis hostibus recupera- 
tur, postliminio rodiisse existimatur. 
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parentnm esse. Sed emancipatio cipation. Formerly emancipation was 
antea quidem vel per antiqiiam legis effected, eithe# by adopting the pro- 
observationem procedebat, qum per cess of the ancient law, consistmg of 
itnaginarias venditiones et interoe- imagini^ sales, each followed by a 
dentes maimmissiones oeiebrabatur, mantunission, or by imperial rescript ; 
vel ex imperiaU rescripto. Nostra but we, in our wisdom, have intro- 
aiitem providentia et hoc in melius duced a reform on this point by one of 
par constitutionem reformavit, ut our constitutions. The old fictitious 
tictione pristina explosa, recta via process is now done away with, and 
ad competentes judices vel magis- parents may now appear directly be- 
tratus parentes intrent, et sic filios fore a proper judge or magistrate, and 
BUGS vel Alias, vel nepotes, vel nep- free from their power their children, 
tes ac deinceps sua manu demit- or grandchildren, or other descendants, 
terent. Et tunc ex edicto prmtoris And then, according to the praetorian 
in hujns filii vel filiee vel nepotis vel edict, the parent has the same rights 
neptis bonis, qui vel quae a parente over the goods of those whom he 
manumissus vel manumissa fuerit, emancipates, as the patron has over the 
eadem jura preestantur parenti, quae goods of his freedman. And further, 
tnbuuntur patrono in bonis liberti ; if the child or children emancipated 
et praeterea, si impubes sit filius vel are within the age of puberty, the 
filia vel ceteri, ipse parens ex manu- parent, by the emancii)ation, becomes 
missione tutelam ejus nandscitur. their tutor. 

Gai. i. 132, 134; D. xxxvii. 12. 1 ; D. xxvi. 4. 3. 10; C. viii. 49. 5. 6. 

We have no trace of any other form of giving freedom, in 
early times, than that of emancipation. In the law of the Twelve 
Tables we find it laid down, ^ Si pater Jilium ter venumduit (sells) 
liber esto.^ The father might sell his son, and he would then be 
in the mancipivm of the purchaser ; but when the purchaser freed 
him, the son would fall again under his father’s power. This 
might happen over and over again ; but the Twelve Tables, whe- 
ther making a new enactment, or sanctioning an old custom, 
declared that after a third sale the father’s power was extinguished 
for ever. This may perhaps have been originally intended as a 
kind of check on the father abusing his power of selling his son, 
and have been afterwards used as a means of giving freedom by a 
fictitious sale ; or it may have been expressly enacted in the 
Twelve Tables to extinguish all doubts whether the custom of 
freeing from a father’s power by three sales was valid. In the 
form the fictitious sale took in the times of historical certainty, 
the father three times sold his son to a fictitious purchaser, who, 
between the first and the second sale, and also between the second 
and the third, manumitted ^the son, i.e. discharged him from his 
power as a master which he had acquired by the sale. After the 
third sale, the son was in the mancipium of the fictitious pujjphaser, 
aud».if this purchaser had manumitted him, he would have been 
the son’s patron. But as the father generally wished to be the 
patron of liis son, the relation giving him, among other things, 
the rlght^of succeeding to the son if intestate and childless, the 
purchaser, instead of manumitting him, resold {remancipavii) him 
to the father, who then himself manumitted him, and became his 
patron. In cases where the fictitious purchaser manumitted the 
third time, he was considered as a trustee for the father of all the 
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rights of patronagi. Originally, an express contract was made, 
contractu Jiducia^ to bind the purchaser to remancipate or to 
manumit, reserving the rights of patronage to the father, as the 
case might be ; but in later times the purchaser was considered 
bound by an implied contract, and the praetorian edict, as we learn 
from the text, secured to the father in all cases the rights of 
patronage. 

As the law of the Twelve Tables spoke only of a son, it was 
considered by a strict interpretation of the term ^ son,’ that one 
sale instead of three was sufficient in the case of a daughter 
or grandchild. (G. i. 132.) 

Anastasius introduced a new mode of freeing the child from 
the power of the father. The emperor issued, in cases where he 
thought it proper, a rescript authorising the emancipation ; and 
this rescript being registered by a magistrate, the process was 
complete. (C. viii. 49. 5.) 

Justinian, in giving the greatest possible facility to emancipa- 
tion, preserved all the effects which the process had had under the 
old system of fictitious sales. Both under his system and that of 
Anastasius, a child could be emancipated in his absence, which 
was not possible in the times when the old forms of manumission 
were strictly observed. ^ 


7. Admonendi autem sumus, li- 
berum arbitrium esse ei qui filium 
ot ex eo nei)otem vel neptem in 
potestate habebit, filium quidem 
potestate dimittere, nopotem vero 
vel neptem retinere; et ex diverse 
filium quidem in potestate retinere, 
nepotem vero vel neptem manu- 
mittere, vel omnes sui juris efficere. 
Eadem et de pronepote et pronepte 
dicta esse intelligantur. 

8. Sed et si pater filium quern 
in potestate babet, avo vel proavo 
natural!, secundum nostras consti- 
tutiones super his habitas, in adop- 
tionem dederit : id est, si hoc ipsuin 
actis intervenientibus apud com- 
petentem judicem manifestaverit, 
prsBsente eo qui adoptatur et non 
contradicente, nec non eo pressente 
qui adoptat, solvitur jus potestatis 
patris Aaturalis; transit autem in 
hujusmodi parentem adoptivum, in 
cujus persona et adoptionem esse 
plenissimam antea diximus. 


7. It is also to be observed, that a 
parent having in his power a son, 
and by that son a grandson or grand- 
daughter, may emancipate his son, 
and retain in hia power his grandson 
or granddaughter; or, conversely, he 
may emancipate his grandson or 
granddaughter, and retain his son in 
his power ; or, he may make them all 
independent. And it is the same in 
the case of a great-grandson, or a 
great-granddaughter. 

8. If a father has a son in his 
power, and gives him in adoption to 
the son’s natural grandfather or great- 
grandfather, in conformity with our 
constitutions enacted on this subject, 
that is, if he declares his intention in 
a formal a^ before a competent judge, 
in th^ presence and without the dis- 
sent of the person adopted, and also 
in the presence of the person who 
adopts, then the right of paternal 
power is extinguished as to the ilRtfftral 
father, and passes from him to the 
adoptive father ; with regard to whom, 
as we have before observed, adoption 
preserves all its effects. 


C. viii. 47. 11. 

The adoptive father could not acquire any patria potestas by 
fictitious sales ; he •could only extinguish that of the natural 
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father. In order to gain it himself, he had recourse to another 
fictitious process, called injure cessio. He claimed the child as 
his before a magistrate, and the natural father not withstanding 
the claim, the child was given into the patria potestas of the 
adoptive father. For the change made by Justinian in the law 
of adoption, see Tit. 11. 1. 

9. llludautem scire oportet, quod 9. It must be observed, that, if 
si nurus tua ex filio tuo conceperit, your daughter-in-law becomes preg- 
et filium postea emancipaveris vel nant, and if during her pregnancy 
in adoptionem dederis praegnante you emancipate your son, or give him 
nuru tua, nihilominus quod ex ea in adoption, the child will be born in 
nascitur, in potestate tua nascitur; your power; but if the child is con- 
quod si post emancipationem vel ceived subsequently to the emanci- 
adoptionem conceptus fuerit, patris pation or adoption, he is bom in the 
sui emancipati vel avi adoptivi power of his emancipated father, or 
potestati subjicitur ; et quod neciue his adoptive gi’andfather. Children, 
naturales liberi neque adoptivi ullo natural or adoptive, have almost no 
pene modo ixjssunt cogere parcntes means of compelling their parents to 
de potestate sua eos dimittere. free them from their power. 

Gal L 135. 137; D. i. 7. 31. 33. 

The rights of a child were always determined by reference to 
the moment of conception, not of birth, when he was born jus^o 
mairimonioy because he Jhen followed the condition of his father. 
But when he followed the condition of his mother, as he did when 
he was bom out oijmium matrirnoniumy reference was had to the 
time of his birth (G. i. 89), or, in the later law, to the time of his 
conception, of his birth, or to any intermediate time, as might be 
most favourable to him. (See Tit, 4. pr.) 

The exceptional cases alluded to in the words neqve ullo pene 
modo only occurred where the father attempted to make a base 
use of his power over his children, or abandoned them (C. xi. 40. 
6; viii. 52. 2); or when a person, adopted under the age of 
puberty, on attaining that age, compelled his adoptive father to 
emancipate hinx, (D. i. 7. 33.) 

Tit. XIIL DE TUTELIS. 

Transeamus nunc ad aliam divi- Let us now proceed to another 
sionem personarum ; nam, ex his division of persons. Of those who are 
personis quee in potestate non s^t, not in the power of a parent, some 
qusodam vel in tutela sunt vel in are under a tutor, some under a 
curatione, qusedam neutro jure curator, some under neither. Let us 
tenentur. Videamus ergo de his qui treat, then, of those persons Vho are 
uwtifalela vel curatione sunt : ita under a tutor or curator ; for we shall 
enim intelli^mus ceteras personas thus asceztain who are they who are 
quee neutro jure tenentur. Aeprius not subject to either. And first of 
dispiciamus de his quae in tutela persons under a tutor, 
sunt. 

Gai. i. 142, 143. 

This is rather a subdivision of persons sui juris than another 
division of persons generally. There wei^ some persons who 
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were exempt from the patria potestas, and yet required constant 
protection and assistance. When this arose from youth, or, in the 
old law of Kome, from the incapacity supposed always to attach 
to females (^propter animi levitatem, Gai. i. 144), the protector 
was called a tytor\ when it arose from mental incapacity, he was 
called a curator. The two offices greatly resembled each other ; 
but there was one leading distinction between them. The tutor 
was said to be given to the person ; he not only administered the 
property of the pupil, but he also supplied what was wanting to 
complete the pupil’s legal character. The curator was said to be 
given to the property : his duty was exclusively to see that the 
jierson under his care did not waste his goods. (See Introd. 
sec. 43.) 

1. Est autem tiitela (iit Servius 1. Tutelage, as Servius lias defined 
detinivit) vis ac jiotestas in capite it, is an authority and power over a 
libero, ad tuenduiu euin qui propter free person, ^ven and permitted by 
mtatem se defeiidere iiecpiit, jure the civil law, in order to protect one 
civili data ac permissa. whose tender years, prevent him de- 

fending himself. 

D. xxvi, 1.1. • 

By a free person is meant here one .9?/i juris. The power of 
a tutor {vis ac poUstas being merely a redundant expression) 
was either given (data) by the civil Mw, when it devolved on 
the next of kin, or allowed {permissa) by that law, when it was 
conferred by testament. 

2. Tutores autem sunt, qui earn 2. Tutors are those who have this 

vim ac potestatem liabent, exquo authority and power, and they take 
ipsa re nomen ceperunt. Itacpie their name from the nature of their 
appollantur tutores, (pasi tuitorcs office; for they are called tutors, as 
atque defensores, sicut ooditui di- being protectors (tuitorcs) and do- 
cuntur (j[ui mdes tuentur. fenders ; just as those who have the 

care of the sacred edifices, ai*e called 
sedituL 

3. Permissum est itaque parenti- 3. Parents may give tutors by tes- 

bus, liberis impuberibus quos in tament to such of their children as 
pot estate habent, testamento tutores have not attained the age of puberty, 
dare, et hoc in filios filiasque pro- and are under their power. And this, 
cedit omnimodo. Nepotibus tamen without any distinction, in the case of 
noptibusque ita demum parentes all sons and daughters. But grand- 
possunt testamento tutores dare, si fathers can only give tutors to their 
post mortem eorum in patris sui grandchil^Jren when these will not fall 
potestatem non sunt recasuri. Ita- undy the power of their father on the 
que si filius tuus mortis tufe tem- death of the grandfather. Hence, if 
pore in potestate tua sit, nepotes your son is in your power at the time 
ex eo lion potenmt testamento tuo of your death, your grandchildren by 
tutorem habere, quamvis in potes- that son cannot have a tutor apji^'ipted 
tate tua fuerint : scilicet, quia mor- them by your testament, although 
tuo te in potestatem patris sui re- they were in your power ; because, at 
casuri sunt. your decease, they will fall under the 

power of their father. 

Gai. i. 144. 146. 

The law of the Twelve Tables said, ^ Uti legassit super pecu^ 
nia tutelave sues rei] ita jus esto,^ None but the head of the family^ 
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could appoint a tutor by testament, and fortnone but children, 
or descendants in his power, who were included in the term sua 
res. Further, he could only appoint a tutor for those who, on 
his death, became suijurisy and were under age. 

4. Cum autem in compluribus 4. Posthumous children, p in many 
oausis poatumi pro jam natis other respects, so also in this res])ect, 
habentur, et in hoc causa placuit are considered as already bom before 
non minus poatumia quam natis tea- the death of their fathers ; and tutors 
tamento tutorea dari posse : si modo may be ^ven by testament to posthu- 
in ea causa sint ut, si luvis parenti- mous children, as well as to children 
bus nascerentur, sui et in potestate already bom, provided that the post- 
eomm fierent. humous children, had they been bom 

in the lifetime of their father, would 
have been mi hcredes, and in their 
father’s power. 

Gai. i. 147. 

It was a maxim of Roman law that nothing could be griven 
by testament to an uncertain person, and a posthumous child was 
looked on in this light, so much so that he could not be heir, 
nor take a l^acy, nor have a tutor appointed by will ; after- 
wards this was so far modified that, as regarded the chief of his 
family, he was looked on as if born in the father’s lifetime (pro 
jam nato kabehatur) ; tha/ is, the ascendant might make him heir, 
disinherit him, give him a legacy, or appoint a tutor for him. 

It was not until the time of Justinian that the posthumous 
child of a stranger was capable of taking under a testament. 
(See note on Bk. ii. 20. 28.) The words compluribus iu causis 
are extracted from Gains ; Justinian left no point of difference 
between the posthumous child and the child bom in its father’s 
lifetime. (C. vi. 48.) The proper meaning of posthumus is 
^ born after the death of a person,’ Under special legislation it 
received the artificial sense of ‘ born after the date of a testament.* 
(Bk. ii. 13. 2.) 

By the term sui heredes were meant those persons who, on 
the death of the head of the family, having no one above them in 
the line of ascent, became sui juris, and were the necessary heirs 
of the deceased, if intestate. (See Introd. sec. 77.) 

6. Sed si emancipato filio tutor -S. But, if a father gives a tutor 
a patre testamento datus fuerit, by testament to his emancipated son, 
confirmandus est ex sententia pfee- the appointment must be confirmed 
sidis omnimodo, id est, sine inqui- by the sentence of the praeses in all 
sitione. cases, that is, without inquiry.** 

3). xxvi. 3. 1. 

The emancipated child not being in the power of his father, 
could not, strictly speaking, be subject to the father’s directions 
as to his tutor ; but a magistrate had power to carry out an ap- 
pointment of a tutor in a testament if there was only this tech- 
nical objection to be surmounted. The wishes of a father were 
considered so sure an indication to the magistrate of the fittest 
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person to be tutoi^ that they were always carried out without 
examining into the suitability of the appointment {sine inquisi- 
tione)y unless some change in the position of the tutor since the 
making of the testament made him obviously unfit for the oflSce. 
(D. xxvi. 111. 8. 9.) 

A father could appoint by testament a tutor for his natural 
children if he left them property ; and the mother, the patron, 
and indeed any one who left property to infants sui juris, might 
appoint a tutor by testament, and the magistrate carried out 
the appointment, but in these cases not untU he had examined 
all the circumstances of the case. (D. xxvi. 111. 2. 4.) The 
husband might also by testament appoint a tutor to his wife in 
manu, or give her the option of fixing on a tutor. (Gai. i. 148— 
154.) 

Tit. XIV. QUI TESTAMENTO TUTORES DARI 
POSSUNT. 

Dari autem potest tutor non Not only a father of a family may 
Bolum paterfamUias, sed etiam be appointed tutor, l^t also a son of 
filiusfamilias. a family. 

The office of tutor was looked on as in some respects a 
public one, as the tutor supplied whattwas wanting to the per-- 
sona of a citizen ; and a filiusfamilias was always capable of 
holding any public office. (D. i. 6. 9.) 

Any one could be made a tutor with whom there was the 
testamenti f actio (D. xxvi. 2. 21), or, in other words, any one 
who had the rights of citizenship sufficiently to enable him to go 
through the peculiar forms of Roman law. 

Women could not be appointed tutors according to the old 
law, but the emperors would confirm the power of a mother 
named by testament tutor of her children. (D. xxvi. 1. 18.) 

1. A man may also by testament 
appoint as a tutor his own slave, at 
the same time giving him his liberty. 
But it must be observed, that if a 
slave be appointed tutor without an 
express gift of liberty, he is still held 
to receive by implication a direct free- 
dom, and thus can legally accept the 
office of tutor. If, however, it is by 
mistake, and from the testator sup- 
posing him to be free, that he is ap- 
pointed tutor, the decision would be 
different. The appointment slave 
belonging to another person as tutor 
is ineffectual, if unconditional; but 
is valid when made with this condi- 
tion, ‘ when he shall be free. ^ If, 
however, any one appoints his own 
slave with such a condition, the ap- 
pointment is void. 

D, xxvi. 2. 32. 2. 


1. Sed et servus proprius testa- 
mento cum libertate recte tutor 
dari potest. Sed sciendum est eum, 
et sine libertate tutorom datum, 
t^ite libertatem directam accepisse 
videri, et per hoc recte tutorem 
esse. Plane si per errorem quasi 
liber tutor datus sit, aliud dicen- 
dum est. Servus autem alienus 
pure inutniter testamento datur 
tutor ;^sed ita cum liber erit, utiliter 
datur. Proprius autem servus in- 
utiliter eo modo tutor datur. 
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A slave was incapable of holding any legal office. It was 
therefore necessary to enfranchise him in order that he might 
become a tutor. If the appointment were made without express 
enfranchisement, it was the opinion of Paul (D. xxvi. 2. 32) that 
the appointment implied enfranchisement, and this as if given by 
the testator himself {directa\ and not entrusted to his heir to 
give (^Jideicommissarid), Valerian and Gallian, however, decided 
subsequently by a rescript (C. vii. 4. 9), that it was only a lihertas 
Jideicommissaria which such an appointment carried with it. 
Justinian here restores the authority of the former opinion. 

Tlie appointment of the slave of another carried with it the 
lihertas Jideicommissaria^ that is, it was incumbent on the heir to 
purchase and emancipate the slave, who could then discharge the 
office of tutor. (D. xxvi. 2. 10. 4.) If the heir was not able to 
purchase the slave, then the slave could not act as tutor until 
he gained his freedom in some other way. Even if the testator 
had not used the words cum liber erit, or some corresponding 
expression, he was presumed to have intended to use them, 
unless a contrary intention appeared. (D. xxvi. 2. 10. 4 ; Cod. vii. 
4. 9.) If a testator said of his own slave that he was to be tutor 
when free, this showed that the testator, who had the power to en- 
franchise him, did not choose to exercise it ; and as he thus volun- 
tarily made his own appointment void, the law would not helj) him. 

2. Furiosns vel minor viginti 2. Tf a madman or a person under 

quinque annis tutor testamento the age of twenty-five years is by tes- 
datus tutor erit, cum compos mentis tanient api)(>inted tutor, the one is to 
aut major viginti quinque annis begin to act when ho becomes of 
factuB fuerit. sound mind, and the other when he 

has completed his twenty-fifth year. 

D. xxvi, 1. 11 ; xxvi. 2. 32. 2. 

Meanwhile the magistrate would appoint another tutor. (See 
Tit. 20.) 

3. Ad certum tempus, seu ex 3. There is no doubt that a tutor 

certo tempore, vel sub oonditione, may be api)ointed either until a cer- 
vel ante heredis institutionem posse tain time, or from a certain time, or 
dari tutorem non dubitatur. conditionally, or before the institution 

of an heir. 

The old law regarded the naming the persons designed to 
take as heirs under the tesiRament as the base of the testament, 
and passed over every declaration of the testator’s wishes placed 
before this as out of due order and entirely void. The Pro(?alians 
(GiWP^ii. 231) thought this ought not to be extended to the ap- 
pointment of a tutor, and Justinian did away with the doctrine 
altogether. 

4. Certm autem rei yel causse 4. A tutor cannot be appointed for 

tutor dari non potest, quia person® a particular thing or business, as it is 
non cans® vel rei datur. to a person, and not for a business or a 

thing, that a tutor is appointed. 

D. xxvi 2. 12. 14. 
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The tutor had ito take charge of the whole interests of the 
pupil, and complete his persona^ and therefore to appoint him to 
take charge of his interest in any one matter only was incon- 
sistent with the nature of his office, and such an appointment was 
void. (D. xxvi. 2. 13.) If, however, the property of the pujnl 
was situated in ])rovinces far aj)art from each other, a separate 
tutor might be appointed to take care of his interests in each 
province, (D. xxvi. 2. 15.) 

5. Si quis filiabus siiis vel filiis 5. If any one appoint a tutor to 
tntores doderit, ctiam ])()atnniaD vel liis sons or dauj^liters, lie is held also 
2 )ostumo dedisse videtur ; (juia tilii to aiqioint linu jis tutor to his iiost- 
vel filioe appcllatione postuinus vel hnnious children ; because, under the 
postunia continetur. Quod si ne- appellation of son or daughter, a j^ost- 
l>otes sint, an apjjellatione tiliorum humous son or daughter is included, 
et ipsis tutores dati sunt ? Diceii- But if there are grandchildren, are 
dum est ut ipsis quoipie dati vide- they included in the apiiointnient of a 
antur, si modo liberos dixit: ceterum tutor to sons? We answer, that under 
si filios, non continebuntur ; aliter an aiq^ointnient to children, gi*and- 
enim tilii, aliter nejiotes appellan- children are included, but not under 
tur. Plane si postumis dederit, an aiqiointment to sons ; for son and 
tarn tilii postumi (^uam ceteri liberi grandson are quite flistinct words, 
continebuntur. But, if a testator apiioints a tutor to 

his ])osthumous descendants, the term 
obviously includes all iiosthuinous 
children, Whether sons or grandsons. 


Tit. XV. DE LEGITIM A ADGNATOKUM TUTELA. 

Quibus autem testamento tutor They to whom no tutor has been 
datus non sit, his ex lege duodecim appointed by testament, have their 
tabulanim adgnati sunt tutores, qui (((fnah as tutors, by the law of the 
vocantur legitimi. Twelve Tables, and such tutors are 

called ‘ legal tutors.’ 

D. xxvi. 4. 1; Gai. i. 155. 

Tutores was a general term applied to all tutors 

appointed by law, and especially by the law of the Twelve 
Tables, or according to some inference from its provisions, as 
in the case of patrons. We do not know the exact terms of the 
law of the Twelve Tables on this subject.^ 

1. Sunt autem adgnati, cognati 1. < 7 ?? are those who are related 

per virilis sexus cognationem con- to each other through males, that is, 
juncti, (fuasi a patre cognati : voluti are related through the father, as, for 
frater eodem patre natus, patris instance, a brother by the same father, 
filius neposve ex eo ; item patruus or the son of a brother, or the son of 
et patrui tilius, neposve ex eo. At such a son ; or, again, a fatlier’s brother, 
qui per feminini sexus personas or a father’s brother’s son, or the son 
cognatione junguntur, non sunt of such a son. But those wlio are 
adgnati, sed alias natural! jure co- related to us through females are not 
gnati. Itaque amitm turn filius non agnati, but merely cognati by their 
est tibi a^atus, sed cognatus, et natural relationship. Thus the son of 
invicem scilicet tu illi ,eodem jime a father’s sister is related to you not 
conjungeris ; quia qui nascuntur, by agnation, but by cognation, and 
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patris non ’ matris familiain se- ynu are also i^lated to him by cogna- 
quuntnr. tion ; as children belong to the family 

of their father, and not to that of their 
mother. 

Gai. i. 156. 

The law gave the rights of relationship, such as inheritance 
and appointment as tutors, to the agnati only. All persons, related 
by ties of blood, were cognati to each other. Within this larger 
circle the members of any one family were agvati to each other. 
A family, ip this sense, consisted of all persons related to each 
other, by having a common ancestor, in whose power, if he were 
alive, they would all be. A brother and sister, for instance, 
were agnati^ and a nephew and aunt, by the father’s side. For 
if the grandfather were alive all would be in his power. But the 
tie was dissolved by the sister or aunt marrying in manum (see 
Introd. sec. 46); and as the children of females would be in the 
power of the husband, they could never be agnati to their mother’s 
agnati^ except by adoption ; and hence it is here said that agnati 
are related through males only. By the 118th Novel Justinian 
abolished the distinction between agnati and cognati^ and the 
nearest in blood was thenceforth the tutor legitimus. 

2. Quod autem lex ab intcstato 2. The law of the Twelve Tables, 

vocat ad tutelam adgnatos, non hanc calling the agnati to be tutors in case 
habet significationem, si omnino of intestacy, does not refer merely to 
non fecerit testamentum is qui po- the case of a person who might have 
terat tutores dare ; sed si, quantum appointed a tutor, dying without 
ad tutelam pertinet, intestatus de- having made any testament at all, but 
cesserit ; quod tunc quoquo accidere also to that of a person dying intestate 
intelligitur, cum is qui datus est only so far as regards the appointment 
tutor, vivo testatore decesserit. of a tutor, and this includes the case of 

a tutor nominated by testament dying 
in the lifetime of the testator. 

D, xxvi. 4. 6, 

It was necessary to state expressly that the testament was 
good, as far as it went, and that the law remedied its deficiency by 
making the agnati tutors, because it was a maxim of Roman law 
that a man could not die partly testate and partly intestate. 

3, Sed adgnationis quidem jus 3. The right of agnation is ordi- 

omnibuB modis capitis deminutione narily taken away by every capitis 
plerumque perimitur, nam adgnatio deminutio, or change of status^ for ag- 
jiuds est nomen. Cognationis \qto nation is a civil right : but the right of 
jus non omnibus modis commutator ; cognation is not lost by every kind of 
quia civilis ratio civilia quidem jura capitis deminutio, for although civil law 
corgynpere potest, naturalia vero may destroy civil rights, it cannot de- 
non utique. stroy natural rights. 

Gai. i. 168. 

The tie of agnation being created by law, could also be dis- 
solved by it : not so that of cognation, which was a tie of nature. 
But the law could take away the legal rights attaching to the 
natural tie ; and this it did in the case of the maxima capitis de^ 
minutio. (See next Title, 6.)^ 

A constitution of Theodosius and Arcadius provided that the 
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mother, if she has not remarried, and undertakes not to remarry, 
may have the tutela of her children given her. (C. v. 35. 2.) And 
Justinian, by the 118th Novel, extended this to the grandmother, 
as well as the mother, if there was no testamentary tutor. 


Tit. XVI. DE CAPITIS DEMINUTIONE. 

Est autem capitia deminutio prio- The ca/pitis deminutio is a change 
ris status commutatio, eaque tribus of status, which may happen in three 
modis accidit : nam aut maxima est ways : for it maybe the greatest capitis 
capitis deminutio, aut minor quam deminutio, or the less, also called the 
quidam mediam vocant, aut minima, middle, or the least. 

Gai. i. 159. 

The status of a Roman citizen was composed of three elements : 
Tria sunt qucs hahernus : libertatem, civitatem, familiam (D. iv. 5. 
11.) The citizen was free, he had his position as a civis, he had 
his position in a family. Caputy originally, perhaps, signifying the 
mention made of the citizen in the registers of the census, was used 
as synonymous with persona ; and if a citizen ceased, lost his 
liberty or his civic rights, or changed his family position by 
adoption or emancipation, he underwent what was termed a capitis 
deminutio, this capitis deminutio being termed maxima, media, or 
minima, according to which of the three elements of status it was 
that was primarily affected. 

1. Maxima capitis deminutio est, 1. The greater capitis deminutio is, 

cum aliquis simul et civitatem et when a man loses both his citizen- 
libertatem amittit : quod accidit in ship and his liberty ; as they do who 
his qui servi poenss efticiuntur atro- by a terrible sentence are made ‘ tlie 
citate sententicB, vel libertis ut in- slaves of punishment and freedmen, 
gratis erga patronos condemnatis, condemned to slavery for ingratitude 
vel qui se ad pretium participandum towards their patrons ; and all those 
venumdori passi sunt. who suffer themselves to be sold in 

order to share the price obtained. 

Gai, i. 160 ; D. xxviii. 3, 6. 6 ; xxv. 3. 7. 1. 

See Tit. 12. 3 ; Tit. 3. 4 note. 

2. Minor sive media capitis demi- 2. The less ov middXo capitis derni- 

nutio est, cum civitas quidem amitti- wutio is, when a man loses his citizen- 
tur, libertas vero retinetur : quod ship, but retains his liberty ; as is the 
accidit ei cui aqua et igni inter- case wien any one is forbidden the use 
dictum fuerit, vel ei qui in insulam of fire and water, or is deported to an 
deportatms est. ^ island. 

Gai. i. 161. 

In this kind of capitis deminutio, as well as in the preceding, 
the position in the familia was lost, its rights belonging only to 
citizens. In this lesser kind, freedom is preserved ; but the person 
who undergoes the change of status becomes a ^tvdin^QY, peregrinus 
Jit. (Ulp. Meg. 10. 3.) ^ It was a maxim of Roman law, that no 
one could cease to bfi a citizen against his will. Civitatem nemo 
unquam uUo populi jussu amittit invitus. (Cic. pro Dorn. 29.) 
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The condemned was therefore denied tha necessaries of life^ 
until he was driven to withdraw himself from the city. Id 
autem vt esset faciendum^ non ademptione civitatis, sed tecti^ et 
aqu(B €t ignis iaterdictione faciebanL (CiC. pro Dom. 30.) The 
aqu(B et ignis interdictio thus became a form by which a sentence 
of perpetual banishment was inflicted. The deportatio in insulam 
superseded this form. (D. xlviii. 29. 2.) The person who was 
banished was confined to certain limits, out of which he could not 
stir without rendering himself punishable with death. This must 
be kept distinct from simple relegatio, which was also an exile 
within prescribed limits, but did not in any way affect the status. 
(D. xlviii. 22. 7. See Tit. 12. 1 and 2.) 

3. Minima capitis deminutio est 3. The least capitis demimdio is, 
cum et civitas et libertas retinetur, when a person’s status is changed with- 
sed status hominis commutatur ; out forfeiture either of citizenship or 
quod accidit in his qui, cum sui liberty; as when & person sul juris he- 
juris fuerint, coeperunt alieno juri comes subject to the power of another, 
Bubjecti esse, vel contra. or a person alieni juris becomes inde- 

pendent. 

• Gai. i. 162. 

The status was changed {commutatur) by the change of family 
position ; but the person who underwent this form of capitis demU 
nutio had still after it all the three elements of status. Whether 
the minima capitis deminutio involved a degradation or merely a 
change has been much debated by commentators. Savigny (see 
Poste’s Gains, p. 108) was of opinion that capitis deminutio always 
involved a degradation. The French commentators take the other 
view, that there was merely a change implied, and they have, 
perhaps, if not the better arguments, the clearer authorities on 
their side. Therefore Ulpian says the minima capitis deminutio 
takes place salvo statu, (D. xxxviii. 17. 1.) What is said here 
of change of family by arrogation and emancipation must be 
extended to adoption. (D. iv. 5. 3.) In old times, the wife who 
passed in manum viri, or the freeman who was given in mancipio, 
underwent this minima capitis deminutio, (Gai. i. 162.) 

After the words vel contra, at the end of this paragraph, some 
texts have the following words : veluti si filiusfamilias a patre 
emancipatus fuerit, est ^capite deminutus. The addition is probably 
owing to some writer having perceived that it was only in the 
case of emancipation that it was true that when a person became 
sui juris he was capite mmutus. There was no change of family 
wh«i a son became sui juris on the death of his father. 

The person who underwent the minima, capitis deminutio was, 
in the eyes of the law, a new person. He could not, therefore, 
until the praetor permitted an action against him, be sued for 
debts previously contracted. (D. iv. 5. 21.) And we shall see, 
in the Second Book, that in the old law a usufruct was extin- 
guished by the minima capitis deminutio of the usufructuary. 
{Bk. ii. Tit. 4. 3.) The capite minutus als6, as we shall see in the 
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Third Book (Tit. 1. 9 and 10. 1), forfeited his place in intestate 
succession, except so far as he was helped by the praetor, or by 
legislation. 

4. Sorvus autem manumissus 4. A slave who is manumitted is 

capite non minuitur, quia nullum not said to be capite mimitusy as he has 
caput habuit. no ‘ caput,* or civil existence. 

D. iv. 6. 3. 1. 

5. Quibus autem dignitas magis 5. Those whose dignity rather than 

quam status permutatur, capite non their status is changed, do not sufier a 
minuuntur ; et ideo senatu motiim capitis demmutio, as those, for instance, 
capite non minui constat. who are removed from the senatorial 

dignity. 

D. i. 9. 3. 

Even infamia did not produce a capitis deminutio (D. ii. 16. 
103.) 

6. Quod autem dictum est manere 6. In saying that the right of cog- 
cognationis jus et post capitis demi- nation remains in spite of a capitis 
nutionem, hoc ita est, si Ttiiiiima deminutio, we were speaking only of 
capitis deminutio interveniat; ma- the least demiimtio, ajjier which the 
net enim cognatio. Nam si maxi- cognation subsists. For, by the greater 
ma capitis deminutio currat, jus deminutio, as, for example, if one of the 
quoque cognationis perit, ut puta cognati becomes a slave, the right of 
servitute alicujus cognati ; et ne qui- cognation m wholly destroyed, so as 
dem si manumissus fuerit, recipit not to be recovered even by manumis- 
cognationem. Sed et si in insulam sion. So, too, the right of cognation 
quis deportatus sit, cognatio solvitur. is lost by the less or middle deminutio, 

as, for example, by deportation to an 
island. 

D. xxxviii. 8. 5. 7. 

A change of the civil family by adoption or arrogation never 
dissolved the natural tie of cognatio^ or destroyed its attendant 
civil rights ; but these were destroyed by a sentence which in- 
volved the loss of the civitas. And if the civitas were once lost 
and then regained, the restored, or rather new, civis was in all 
respects the founder of a new family, excepting when he was 
restitutus in integrum, that is, restored by the emperor to the 
same position that he had formerly held. (See Tit. 12. 1.) 

7. Cum autem ad adgnatos tutela 7. The right to be tutor, which be- 

pertineat, non simul ad omnes per- longs to the ag7uiti, does not belong to 
tinet, sed ad eos tantum qui proxi- all at4he same time, but to the nearest 
miore gradu sunt, vel si plures ejus- in degree only ; or, if there are many 
dem gradus sunt ad omnes ; veJuti si in the same degree, then to all in that 
plures fratres sunt qui unum gradum degree. Several brothers, for instance, 
obtinent, ideoque panter ad tutelam in the same degree, are all equally 
vocantur. called to be tutor. 

Gai. i. 164. 

The principle of the law was, that those persons should have 
the burden of the tutelage who had the hope of the succession. 
(Tit. 17. pr.) The nearest in degree of the agnati were therefore 
the tutors in case ©f intestacy. The nearest in degree might. 
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however, happen to be a woman or an infant, and then, although 
this person was the next in succession to the inheritance, it 
was necessary to go a step further oflF to find the tutor. (D. xxvi. 
4 . 1 . 1 .) 


Tit. XVII. DE LEGITIMA PATEONOEUM 
TUTELA. 


Ex eadem lege duodecim tabula- 
rum, libertorum et libertarum tu- 
tela ad patronos liberosque eorum 
pertinet. Quse et ipsa legitima 
tutela vocatur, non quia nominatim 
in ea lege de hac tutela caveatur, 
sed quia perinde accepta est per in- 
terpretationem, atque si verbis legis 
introducta esset. Eo enim ipso 
quod hereditates libertorum liber- 
tarumque, si intestati decessissent, 
jusserat lex ad patronos liberosve 
eorum pertinere, credidenint veteres 
voluisse legem, etiam tutelas ad eos 
pertinere : cum et adgnatos quos ad 
hereditatem lex vocat, eosdem et 
tutores esse jussit ; quia plenimque 
ubi successionis est emoluxientum, 
ibi et tutelee onus esse debet. Ideo 
autem diximus plerumque, quia si a 
femina impubes manumittatur, ipsa 
ad hereditatem vocatur, cum alius 
flit tutor. 


By the same law of the Twelve 
Tables, the tutelage of freedmen and 
freedwomen belongs to their patrons, 
and to the children of their patrons ; 
and this tutelage is called legal tute- 
lage, not that the law contains any 
express provision on the subject, but 
because it has been as tirmly esta- 
blished by interpretation, as if it had 
been introduced by the express words 
of the law. For, as the law had ordered 
that patrons and their children shoiild 
succeed to the inheritance of their 
freedmen or freedwomen who should 
die intestate, the ancients were of 
opinion that the intent of the law was 
that the tutelage also belonged to them ; 
since the law, which calls a^giiati to the 
inheritance, also appoints them to be 
tutors, because, in most cases, where 
the advantage of the succession is, 
there also ought to be the burden of 
the tutelage. We say ‘ in most cases,’ 
because, if a person below the age of 
puberty is manumitted by a female, she 
is called to the inheritance, although 
another person is tutor. 


Gai. i. 165 ; D. xxvi, 4. 1. 1, 3. 

The law gave the patron the right of succession to the inhe- 
ritance of the freedman ; and as the right of succession was con- 
nected with the tutelage in the case of the agnatiy it seemed 
natural to connect the two in the case of the patron. 


Tit. XVIII. DE LJEGITIMA PAEENTUM TUTELA. 

Exemplo patronomm recepta est In imitation of the tutelage of 
et alia tutela, quse et ipsa legitima patrons, there is, too, another kind 
vocatur ; nam si quis filium aut which ^so is said to be legal ; for if 
hliam, nepotem aut neptem ex filio a parent emancipate, below the age of 
et deinceps impuberes emancipaverit, pubeity, a son, a daughter, a grandson, 
legitimus eorum tutor erit. or a granddaughter, who is the issue of 

that son, or any other descendant, he 
is their legal tutor. 

Gai. i. 175. 

It was not the sales by the father which emancipated the 
son, but the subsequent enfranchisement after these sales had 
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destroyed the father’s power, and made the son a mancipium of 
the fictitious purchaser. Sometimes, probably generally, the 
purchaser resold {remancipavO) the son thus in mancipio to the 
father, who freed him, and thus became his patronus and his 
tutor legitimus. If the purchaser did not resell him, but himself 
emancipated him, he became the patronus^ and so the tutor ; but 
as the whole proceeding was but a form, he became only a tutor 
fiduciarius, (Gai. i. 166. 172. 175; Ulp. Reg, xi. 5; D. xxvi. 
4. 3. 1.) 


Tit. XIX. DE FIDUCIARIA TUTELA. 


Eat et alia tutela quae fiduciaria 
appeUatiir ; nam si parens filium vel 
filiam, ncpotem vel neptem vel 
deinceps impuberes manumiserit, 
legitimam nanciacitur eonim tute- 
1am : quo defuncto, si liberi virilis 
sexus ei extant, fiduciarii tutores 
filiorum suorum, vel fratris vel so- 
roris et ceterorum efficiuntur. At- 
qui patrono legitimo tutore mortuo, 
liberi quoqiie ejus legitimi sunt 
tutores. Quoniam filius quidem 
defuncti, si non esset a vivo patre 
emancipatus, post obitum ejus sui 
juris efficeretur, nec in fratrum po- 
testatem rocideret, ideoque nec in 
tutelam ; libertus autem, si servus 
mansisset, utique eodem jure apud 
liberos domini post mortem ejus 
futurus esset. Ita tamen lii ad 
tutelam vocantur, si perfectoe setatis 
sunt. Quod nostra constitutio gene- 
raliter in omnibus tutelis et cura- 
tionibus observari prajcepit. 


There is another kind of tutelage 
called fiduciary ; for, if a parent eman- 
cipate, below the age of puberty, a son 
or a daughter, a grandson or a grand- 
daughter, or any other descendant, he 
is their legal tutor ; but if, at his death, 
he leave male children, they become 
the fiduciary tutors of their own sons, 
or brother, or sister, or other descend- 
ants of the deceased.* But when a 
I)atron, who is a legal tutor, dies, his 
cliildren also become legal tutors, the 
reason beiijg that a son, who has not 
been emancipated in his father^s life- 
time, becomes independent at the death 
of his father, and does not fall under 
power'of his brothers, nor, therefore ,un- 
der their tutelage ; while the freedman, 
had he remained a slave, would also 
have been, after the death of his master, 
the slave of his master’s children. 
These persons, however, are not called 
to be tutors unless of full age, a rule 
which by our constitution applies gene- 
rally to all tutors and curators. 


D. xxvi. 4. 3, 4 ; C. v. 30. 5. 


When it is said that the sons become the fiduciary tutors of 
their own sons, reference is made to the case of the grandsons 
having been emancipated by the grandfather. 

The person who emancipated the child succeeded to all the 
rights of a patron over the child ; if it Was the father, then, as 
being a patron, he was included in tHe terms of the law of the 
Twelve Tables, and was a tutor legitimus (Gai. i. 172; D. xxvi. 
4. 3-lC^ ; if it was not, he was a tutor fiduciarius (Gai. i. 166), 
a tutor bound to the father by a trust. In the case of a slave, 
the children of a patron succeeded to the rights of patronage ; 
but this did not extend to the case of emancipated children : the 
children not emancipated were not the patrons of those who 
were. They were not tutors, therefore, by the law of the Twelve 
Tables, and the word fiduciarii is borrowed from its more proper 
usage to express their position, and is in this case merely opposed 
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to legitimi, (D, xxvi. 4. 4.) The reason gjven in the text for 
their being only tutores fiduciarii^ viz. that the emancipated in- 
fant would have been sui juris if he had not been emancipated, 
is manifestly an imperfect one. For it would not be necessarily 
true when a grandfather emancipated his grandson, who, if his 
father were living, would not on the grandfather’s death become 
sui juris. If the father of the emancipated child left no other 
children above the age of puberty, the nearest agnatus^ as, for 
instance, the father’s brother, was the tutor, and he, too, was called 
the tutor Jiduciarius, (Theopu. Paraph.) 

The perfecta catas was the age of twenty-five years. 

Tit. XX. DE ATILIANO TUTORE ET EO QUI EX 
LEGE JULIA ET TITIA DABITUR. 

Si cui nullus omnino tutor fiierat, If any one had no tutor at all, one 
ei dabatur, in urbe quidem Koma a was given him, in the city of Rome 
proetore urbano et majore parte tri- by the praetor urha7ms, and a majority 
bunorum })lebis, tutor ex lege Atilia ; of the tribunes of the plebs, under the 
in provinciis vero, a priesidibus pro- lex Afdia ; in the provinces, by the 
vinciarum ex ifege Julia et Titia. praesides under the lex Julia et Titia. 

Gai. i. 186. 

The date of the le:^AHIia is unknown, but it must have been 
in existence in the year of the city 557, when Livy (xxxix. 9) 
says of a Jiberta, ^ Post patroni mortem, quia nullius in manu esset, 
tutore a tribunis et prcptore petito.^ And as the necessity for some 
means of appointing a tutor, where one was not appointed by 
testament or law, must have been early felt, the lex Atilia, or one 
similar to it, must probably have existed long before the time 
of which Livy spe^s. The date of the lex Julia et Titia was 
probably 723 a.u.c. As there were ten tribunes, the majority 
would be at least six. 

The term tutor dativus is used by commentators to express a 
tutor given by the magistrate ; this term being used by Gaius 
(i. 154) to express tutors given by testament. 

1. Sed et si testamento tutor sub 1. Again, if a testamentary tutor 
conditione aut die certo datus fuerat, had been appointed conditionally, or 
quamdiu conditio aut dies pendebat, from a certain time, until the com- 
ex iisdem legibus tutor dan poterat. pletion of the condition or arrival of 
Item si pure datus fuerat, quafbdiu the time fixed, another tutor might 
ex testamento nemo heres existebat, be appointed under the same laws, 
tamdiu ex iisdem legibus tutor pe- Also, if a tutor had been given un- 
tendus erat : qui desinebat esse tutor, conditionally, yet, as long as no one 
si conditio existeret, aut dies veniret, had accepted the inheritance, as heir 
aut heres existeret. by the testament, another tutor might 

be appointed for the interval. But 
his office ceased when the condition 
was accomplished, when the time 
arrived, or the inheritance was entered 
upon. 

Oai. L 186; D. xxvi. 2. IL 
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If the wishes of^the testator were declared to any extent re- 
specting the appointment of a tutor, this entirely excluded the 
tutor es legitimi^ and every deficiency in the declaration was reme- 
died by the interposition of the magistrate. (D. xxvi. 2. 11.) 

No testament took effect until an heir entered on the inhe- 
ritance. If it was known that a testament existed appointing a 
tutor, this excluded the agnati from being tutors ; but the tutor 
under the testament did not commence his tutela until the testa- 
ment took effect. Meantime a tutor appointed by the magistrate 
took care of the pupil. 

2. Ab hostibus quoque tutore 2. If, again, a tutor was taken pri- 
capto, ex his legibus tutor peteba- soner by the enemy, application could 
tur: qui desinebat esse tutor, si is be made, under the same laws, for 
qui captus erat, in civitatem rever- another tutor, whose office ceased 
sus fuerat ; nam reversus recipiebat when the first tutor returned from 
tutelam jure postliminii. captivity ; for on his return he re- 

sumed the tutelage by the jus pobt^ 
liminiL 

Gai. i. 187. 

For an account of the jus jjostliminu^ see Title f2. 5. 


3. Sod ex his legibus tutores 
pupillis desienint dari, postea(piam 
l)rimo consules pupillis utriusque 
sexus tutores ex inquisitione dare 
cceperunt, deinde prsetores ex con- 
stitutionibus ; nam supradictis legi- 
bus, neque de caution e a tutoribus 
exigenda rem salvam pupillis fore, 
neque de compellendis tutoribus ad 
tutelse administrationem quicquam 
cavebatur. 


3. But tutors have ceased to be 
appointed under these laws, since 
they have been appointed to pupils of 
either sex, first by the consuls, after 
inquiry into the case, and afterwards 
by the praetors under imperial con- 
stitutions. For the above-mentioned 
laws reqmred no security from the 
tutors for the safety of the pupils’ 
property, nor did they contain any 
provisions to compel them to accept 
the office. 


The i)ower to appoint tutors was given by Claudius to the 
consuls (Suet, in Claud. 23), and transferred by Antoninus Pius 
(JuL. Capit. in Vit. M. Anton. 10) to the praetors. 

4. Sed hoc jure utimur, ut Romm 4. Under om present system tutors 
quidem priefectus urbi vel praetor are appointed at Home by the praefect 
secundum suam jurisdictionem, in of the city, or the praetor, according 
provinciis autem praesides ex inqui- to his jurisdiction, and, in the pro- 
sitione tutores crearent ; vel magis- vinces, by^the prasMes after inquiry ; 
tratus jussu praesidum, si non sint or bj^an inferior magistrate, at the 
magnae pupilli facultates. command of the prxses, if the pro- 

• perty of the pupil is only small. 

B. xxvL 5. 1. 

The pr<Bfectus urhi was, from the time of Augustus, an officer 
who had the superintendence of the city and its police, with juris- 
diction extending one hundred miles from the city, and power to 
decide on both civil and criminal cases As he was considered 
the direct representative of the emperor, much that previously 
belonged to the pr^tor urbanus feu gradually into his hands. 
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The prcBfectus urbi appointed tutors in cajies where pupils of 
higher rank and larger fortune were concerned ; the prcetor, when 
the pupils were of humbler station and smaller fortune; and 
this it is which is referred to in the words secundum suam juris-- 
diciionem. 

In the provinces the prcBses appointed ; but until Justinian 
altered the law (see next paragraph), not only could not muni- 
cipal magistrates appoint without the authority of the prcBses^ but 
no one could be authorised by the presses unless he were a ma- 
gistrate. (D. xxvi. 5. 8.) 

5. Kos autem per constitutionem 6. But by one of our constitutions, 

nostram, et hujusmodi diflicultates to do away with these distinctions of 
hominum resecantes, nec expectata different persons, and to avoid the 
jussione prtesidum, disposuimus, si necessity of waiting for the order of 
facultas pupilli vel adulti usque ad the prxses, we have enacted, that if 
quingentos solidos valeat, defensores the property of the pupil or adult does 
civitatum una cum ejusdem civitatis not exceed five hundred solidly tutors 
religiosissimo antistite, vel alias or curators shall be api)ointed by the 
publicas personas, id est, magistra- defensores of the city acting in con- 
tus vel jiiridicum Alexandrinae ci- junction with the holy bishop, or by 
vitatis, tutoros ^el curatores creare, other public persons, that is, by the 
legitima cautela secundum ejusdem magistrates, or, in the city of Alex- 
constitutionis normam pnestanda, andria, by the judge; and legal se- 
videlicet eorum periculo (jui earn curity must be given according to the 
accipiunt. • terms of the same constitution, that is 

to say, at the risk of those who re- 
ceive it. 

Cod. i. 4. 30. 

The constitution of Justinian provided that, where the fortune 
of the person requiring a tutor or curator did not amount to more 
than 500 solidi (the aureus^ IZ. \s, \d. of English money, after 
the time of Alexander Severus, was called a soUdus^^ a local 
magistrate, without the authorisation of the preeses, could appoint, 
not making a formal examination into the position and character 
of the tutor or curator {inquisitio), but merely taking a money 
security for his faithful performance of his duties. 

The defensor was a magistrate ai)pointed for two years out of 
the decuriones of a city. His principal business was to act as a 
check on the presses^ and he had besides a limited civil and criminal 
jurisdiction. 

c 

6. Impuberesautemintutelafisse 6. It is agreeable to the law of 

naturali juri conveniens est, ut is nature, that persons under the age of 
qui perfectse tetatis non sit, iterius puberty should be under tutelage, so 
tutela regatur. that persons of tender years^^'may be 

under the government of another. 

Gai, i. 189. 

Craius, in his Institutes, after the words extracted from him in 
the text, proceeds to contrast with the tutelage of minors, which 
is au institution natural and necessary in all communities, the 
tutelage of women, which he considers founded on no reasonable 
basis. The original reason of this tutelage was probably the inca- 
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pability of women t(» share in the proceedings of the curia^ and 
their being supposed unfit to go through solemn forms. In default 
of a testamentary tutor — and it may be mentioned that the husband 
could by testament either appoint a tutor to his wife in manu^ or 
give her the option of choosing one (Gai. i. 148 et seq.) — the 
nearest agnatus was the tutor, women being either alienijurisy or 
else under a tutor all their lives ; the tutor being allowed in cer- 
tain cases to surrender his office (Gai. i. 168), and the woman 
being allowed to demand a substituted tutor in place of one absent. 
(Gai. i. 173.) The lex Papia Poppcea exempted from tutelage 
women who had three children, and a lex Claudia (a.d. 45) sup- 
pressed the tutelage of the agnati altogether in the case of women 
of free birth, leaving only the tutelage of ascendants and patrons. 
(Gai. i. 157.) This modified tutelage of women existed in the 
time of Ulpian {Reg. 11. 8), but had fallen into desuetude in the 
time of Justinian. While the tutelage of women lasted, the 
woman above puberty (see Gai. i. 180 et seq.) managed her 
own affairs, and the tutor was only called in to give his auctoritns 
on occasions of moment, the praetor interposing to fojce a tutor to 
give his authority when necessary, but the praetor would not adopt 
this course where the tutor was an ascendant or patron, unless 
some very strong reason existed. ^ 

7. Cumigiturpupillorumpupilla- 7. As tutors administer the alffairs 
rumque tutores negotia gerunt, post of their pupils, they may be com- 
pubertatem tutelm judicio rationes i)eUed to account, by the actio tutelXy 
reddunt. when their pupils arrive at puberty. 

Gai. i. 191. 

The modes by which the faithful discharge of his duty by a 
tutor was insured are given in the 24th Title. 


Tit. XXI. DE AUCTORITATE TUTOEUM. 


Auctoritas autem tutoris in qui- 
busdam causis necessaria pupillis est, 
in quibusdam non est necessaria. Ut 
ecce, si quid dari sibi stipulentur, 
non est necessaria tutoris auctoritas ; 
quod si aliis j)upilli promittant, ne- 
cessaria est: namque placuit meli- 
oreni quidem suam conditionem 
licere eis facere, etiam sine tutore 
auctore, deteriorem vero non aliter 
quam tuiJbris auctoritate. Unde in 
his causis ex quibus obligationes 
mutusB nascuntur, ut in emptioni- 
bus, venditionibus, locationibus, 
oonductionibus, mandatis, depositis, 
si tutoris auctoritas non interveniat, 
ipsi quidem qui cum his contra- 
hunt, obligantur ; at invicem pupilli 
non obligantur. 


In some cases it is necessary that 
the tutor should authorise the acts of 
the pupil, in others not. When, for 
instance, the pupil stipulates for some- 
thing to be given him, the authorisa- 
tion of the tutor is not requisite ; but 
if the pupil makes the promise, it is 
requisite ; for the rule is, that pupils 
may make their condition better, but 
may not make it worse, without the 
authorisation of their tutor. And 
therefore in all cases of reciprocal 
obligation, as in contracts of buying, 
selling, letting, hiring, bailment, de- 
posit, if the tutor does not authorise 
the pupil to enter into the contract, 
the person who contracts with the 
pupil is bound, but the pupil is not 
bound. 


xix. 1, 13, 29, 

S' 2 
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The duties of the tutor were twofold : tofidminister the aflFaira 
of the pupilj and to interpose what was termed his authority. It is 
to the second head of his functions that this Title refers. 

There were many things in which the Roman law, in its 
stricter times, did not allow one person to represent another. 
Much that to us seems only to belong to private life was bound 
up with political and public duties and rights. (See Introd. sec. 
43.) The law could not contemplate one beneath the age of 
puberty acting as if he were a member of the curia, or any one 
else coming forward to fill for him his place in the list of citizens. 
No one could bring actions of strict law in another name, or 
go through, for another, the fictitious process of in jure cessio, or 
through the forms of manumission and adoption, or perform for 
another any of those acts to which a solemn ceremony was 
attached, such as mancipation or stipulation. (D. xl. 2. 24 ; D. 
xlvi. 4. 13. 10.) It was necessary that a minor should himself go 
through the forms and repeat the words requisite for the validity 
of such transactions; but it was also necessary that the tutor 
should be present and give his sanction. The auctoritas of the 
tutor was the complement {auctoritas is derived from augeo) to 
the symbolical forms through which the child went. (See Introd. 
sec. 43.) It represented the intention or the mental act on which 
those forms ultimately rested. If the child could not speak with 
understanding, no such forms could be used ; if he could speak, but 
could scarcely understand the import of what he said, or, in techni- 
cal language, if, being still infant i jyroximus, he had as yet little or 
no intellcctus (Gai. iii. 109), the tutor could but very rarely, by 
interposing his sanction, give legal validity to words uttered 
without understanding. It was only when the act would confer 
a very great and very clear benefit on the child, that this was 
allowed ; and although the tutor was, to a certain extent, per- 
mitted to act for an infant, it was not until a very late period of 
Roman law that a constitution of Theodosius and Valentinian, 
A,T>. 426 (C. vi. 30. 18. 2), permitted a tutor to enter on an inherit- 
in the name of an infant. (D. xxix. 2. 9.) But when the child had 
entered on his eighth year, and was now pubertati proximus, or 
approaching thereto, he was considered to have intellcctus, but not 
judicium (TiiEOPii. Paraph, on Bk. iii. 19. 9); that is, he under- 
stood the meaning of the fDrm, but could not decide for himself 
whether it was to his advantage to go through the act or not. This 
want of judgment the tutor supplied ; and in every case where the 
tutor gave his sanction, the act was legally valid. Supposing, how- 
ever, a pupil acted without the auctoritas of the tutor, what was the 
consequence ? In the case of contracts, the pupil acting without 
authorisation took every benefit, but sustained no injury from the 
contract ; because, while his tender years shielded him, the person 
with whom he contracted, having by the agreement made a formal 
expression of his will, must abide the event. But when it is said 
that a pupil took every benefit of the contract, it must not be 
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understood that he <iould continue to enjoy at pleasure the advan- 
tages of another’s property without giving anything for the enjoy- 
ment, The original owner might reclaim the property ; and if a 
profit was being derived from its possession, might take that profit 
to himself, (D. xxvi. 8. 5. 1.) Only he could never make the 
pupil restore or refund anything that was once gone ; and while a 
pupil could always disclaim an executory contract made to his 
disadvantage, he could always, through the intervention of his 
tutor, enforce one that promised to benefit him. In other cases, 
however, the act of the pupil without authorisation was alto- 
gether invalid, because there was a risk involved ; and although it 
might practically happen that the act would have been advanta- 
geous to the pupil, the law guarded him against the risk by 
making his act invalid. What these cases were is learned from 
the next paragraph. 

1. Neque tainen hereditatem 1. Pupils, however, cannot, without 

adire, necpie bonorum possessionem the authorisation of the tutor, enter 
petere, neque hereditatem ex fidei- on an inheritance, demand the pos- 
commisso suscipere aliter x>ossunt, session of goods, or take an inherit- 
nisi tutoris auctoritate, quamvis illis ance given by a JidciXornmissnm , even 
lucrosa sit, nec ullum damnum ha- though to do so would be to their 
beat. gain, and could involve them in no 

risk. • 

D. xxvi. 8. 9. 11. 

The hereditas was the legal succession to the property of the 
deceased, the bonorum ’possessio here spoken of was an interest in 
the property of a deceased person, accorded by the pruetor, and 
the hereditas ex fideicommxsso was a succession received through 
the intervention of a trustee appointed by the testator. (See 
Introd. sec. 76.) 

2. Tutor autem statim, in ipso 2. A tutor who wishes to authorise 

negotio, prajsens debet auctor fieri, any act, which he esteems advan- 
si hoc pupillo i)rodesse existima- tageous to his pupil, should do so at 
verit. Post tempus vero aut per once while the business is going on, 
epistolam interposita auctoritas nihil and in person, for his authorisation is 
agit. of no effect if given afterwards or by 

letter. 

D. xxvL 8. 9. 6. 

3. Si inter tutorem pupillumque 3. Wtfen a suit is to be commenced 

judicium agendum sit, quia ipse between a tutor and liis pupil, as the 
tutor in rem suam auctor esse non tutor cannot give authority with regard 
potest, lion pnetorius tutor ut olim to his own cause, a curator, and not, 
constituitur, sed curator in locum as formerly, a praetorian tutor, is ap- 
ejus datur : quo interveniente judi- pointed, with whose intervention the 
cium peragitur, et eo peracto cura- suit is carried on, and who ceases to 
tor esse desinit. be curator when the suit is deter- 

mined. 

Gai. i. 184. 

Although the person who assisted the pupil in an action in 
which the tutor waS concerned did exactly what the tutor did for 
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the pupil in any other action, and thus, as hafing to authorise the 
proceedings, might be spoken of as a tutor (Ulp. Reg. 11. 24), 
yet, as he was given for a particular purpose, which tutors were 
not (see Tit. 14. 4), it was very natural that he should, in pre- 
ference, receive the name of curator. 

Subsequently the 72nd Novel (cap. 2) provided that, if the 
pupil became at any time the debtor of the tutor, another tutor 
should be added to protect the pupil. 

Tit. XXIL QUIBUS MODIS TUTELA EINITUR. 

Pupilli piipilleeque cum puberes Pupils, both male and female, are 
esse ca3periiit, tutela liberantur. freed from tutelage when they attain 
Ihibertatem autem veteres quidem the age of puberty. The ancients 
non solum ex annis, sed etiam ex judged of puberty in males, not only 
liabitu corporis in masculis ajstimari by their years, but also by the de- 
volebant. Nostra autem majestas velopment of their bodies. But we, 
dignum esse castitate nostronim from a wish to conform to the purity 
temporum bene putavit, quod in of the present times, have thought it 
feminis et antiquis impudicum esse proi)er, that what seemed, even to 
visum est, id eift, inspectionem habi- the ancients, to be indecent towards 
tudinis corporis, hoc etiam in mas- females, namely, the insi)ection of the 
culos extendere. Et ideo sancta con- body, should be thought no less so 
stitutione promulgata, pubertatem towards males : and, therefore, by our 
in masculis post quartum decimum sacred constitution, we have enacted, 
annum completum illico initium that puberty in males should be con- 
nccipere disposuimus, antiquitatis sidered to commence immediately on 
normam in feminis personis bene the completion of their fourteenth 
positam suo ordine relinquentes, iit year; while, as to females, we have 
2 )ost duodeoimum annum completum jireserved the wise rule adopted by the 
vin 2 )otentes esse credantur. ancients, by which they are esteemed 

fit for marriage on the completion of 
their twelfth year. 

Gai. i. 196 ; C. v. GO. 3. 

We learn from Gaius and Ulpian {Reg. 11. 28) that the Pro- 
culians were in favour of a particular age being fixed as tliat of 
])uberty ; the Sabinians wished to let it be decided by nature. 
•1 ustinian here decides in favour of the former. All agreed, however, 
that the age could in no case be taken as later than eighteen years. 

1. Item finitur tutela, si adrogati 1. Tutelage is also determined, if 
sint adhuc impuberes, vel dpiiortati ; the pupil, before attaining the age of 
item si in servitutem pupillus fedi- puberty, is either arrogated, or suffers 
gatur, vel ab hostibus fuerit captus. dej^ortation, or is reduced to slavery, 

or becomes a captive. 

D. xxvi. 1. 14. 

The puhertati proximvs was considered liable to criminal 
punishment (C. ix. 47. 7), and he might be made a slave for in- 
gratitude towards his patron. (Theoph. Paraph.) If he re- 
turned from captivity the tutelage would recommence. (See 
Tit. 20. 2.) 

2. Sed et si usque ad certam con- 2. Again, if a person is appointed 
' ditionem datus sit testamepto, mque by testament *to be tutor until a con- 
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evenit ut desinat tutor exis* dition is accomplished, he ceases to 
tente conditione. be tutor on the accomplishment of 

the condition. 

D. xxvi. 1. 14. 5. 

3. Simili modo finitur tutela 3. Tutelage ends also by the death 
morte vel pupillorum vel tutorum. of the tutor, or of the pupil. 

D. xxvii. 3. 4. 

4. Sed et capitis deminutione 4. When a tutor, by a cajoifw dcwi- 

tutoris, per quam libertas vel civitas Qviitio, loses his liberty or ms citizen- 
ejus amittitur, omnis tutela perit. ship, liis tutelage is in every case at 
Minima autem capitis deminutione an end. But, if he undergo only the 
tutoris, veluti si so in adoptionem least capifui deminntio, as when a tutor 
dederit, legitima taniiuu tutela gives himself in adoption, then only 
perit; ceterm non pereunt. Sed legal tutelage is ended, and not the 
pupilli et pupilho capitis deminutio, other kinds ; but any capitis deminutio 
licet minima sit, omnes tutelas of the pupil, even the least, always 
tollit. puts an end to the tutelage. 

D. iv. 5. 7 ; D. xxvi. 4. 2. 

The tutela legitima belonged to the nearest of the agnati in 
right of his position in the family ; but a tutor aji^ointed by tes- 
tament or by any special means had a charge committed to him 
personally, and his change of family could not alter this. 

The minima deminutio capitis suffered by the pupil would 
make him under the power of the arrogator ; and as he would be 
no longer sui juris, he could no longer have a tutor. 

5. Prmterea, cjui ad certiim tern- 6. A tutor, again, who is appointed 
pus testamento dantur tutores, linito by testament to hold office during a 
eo deponunt tutelam. certain time, lays down his office when 

the time is expired. 

D. xxvi. 1. 14. 3. 

0. Desinunt autem tutores esse, 6. They also cease to be tutors 
qui vel removentiir a tutela ob id who are removed from their office on 
quod suspecti visi sunt, vel ex justa suspicion, or who excuse themselves 
causa sese cxcusant et onus admi- on good grounds from the burden of 
nistrandae tutelm deponunt, secun- the tutelage, and rid themselves of it 
dum ea (lum inferius proponemus. according to the rules we will give 

hereafter. 

D. xxvi. 1. 14. 4. 

At the end of the tutelage the pupil could bring an action to 
make the tutor account (actio tiMelce directa)*, the tutor could 
brin^ one to procure indemnification for all losses he had sus- 
tained (actio tutelcB vontraria). In the same way there was an 
action against and in behalf of a curator for similar purposes 
(actio negotiorum gestorum directa vel contraria)^ 

Tit. XXIII. DE CUEATIONIBUS. 

Masculi puberes^et feminse viri- Males arrived at the age of puberty, 
potentes usque ad vicesimum quin- and females of a marriageable age, 
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tum o-nTinTn completum curatores 
accipiunt ; quia licet puberes smt, 
adbuc tamen ejus setatis sunt ut sua 
negotia tueri non possint. 


receive curatort;, until they have com- 
pleted their twenty-fifth year; for, 
although they have attamed the age 
of puberty, they are still of an age 
which m^es them unfit to protect 
their own interests. 


Gai. i. 197. 


The law of the Twelve Tables provided for the appointment 
of curators in the case of madmen and prodigals, but did not 
maJce any provision for the protection of young persons who had 
attained the age of puberty. The first enactment on the subject, 
of which we have any knowlodge, is the lex Plceforio, or, as it is 
often written, Zceioria, passed before the time of Plautus (Pse?ed, 
act i. sc. 3 : Lex me perdtf quinavlccnnaria f metuunt credere omnes), 
which, fixing the time of the perfect o at as at twenty-five years, 
provided that any one overreaching a person under that age 
should be liable to a criminal jwosecution and to infamy (Cic. dc 
Nat, Dear. 3. 30 ; de Off, 3. 15); and, possibly, permitted the ap- 
pointment of curators in cases where a good reason for the appoint- 
ment was givSn. The praetor subsequently provided a remedy, 
which was a great protection to persons under twenty-five years 
who came before him, by directing, in all cases where they had 
been prejudiced, a restituho in integrum ; that is, that the appli- 
cant should be placed exactly in the position in which he would 
have been had not the fraud been j)ractised against him. Finally, 
Marcus Antoninus ordered that curators should be given in all 
cases, without inquiry, on the apj dication of the pules. This 
seems the most probable and consistent account of the matter, 
which has been the subject of much dispute among commentators. 
The chief authority is Julius Capitolinus, in Vita M, Aurel, Anton, 
cap, 10, who says ; De curator ihus oero, quum ante non nisi ex lege 
Lcetoria, vel propter lasciviam vel propter dementiam darentur, ita 
statuit [Af. Antoninus\, ut omnes adulti cvratorem acciperent non 
redditis cans is. 


1. Dantiur autem curatores ab 1. Curators are appointed by the 
iisdem magistratibus, a quibus et same magistrates who appoint tutors, 
tutores. §ed curator teatamento A curator cannot be appointed by tes- 
non datur, sed datus confii?natur tament, but if appointed, he may be 
decreto prtetoris vel proesidis. , confinned in his office by a decree of 

the praetor or pt xses. 

Gai. i, 1. 198; D. xxvi 3. 1. 3. * 

The magistrates who appointed the curators were, therefore, 
at Rome, the prafectus urhi or the praetor ; in the provinces, the 
prases or municipal magistrate. (See Tit. 20. 4.) A curator 
could not be appointed by testament, because it was not certain 
that the adolescens would require one. If he did require one, it 
was natural that the person named in the testament of the father 
should be selected by the magistrate as the most proper person. 
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2. Item inyiti adoleitjentes cura- 2. No adolescent is obliged to re- 
tores non accipiunt, prseterquam in ceive a curator against Ids will, unless 
litem ; curator enim et ad certam in case of a law-suit, for a curator may 
causam dari potest. be appointed for a particular special 

purpose. 

D. xxvi. C. 2. 5. 

A person who had attained the age of puberty was not obliged 
to have a curator ; but, practically, he was almost sure, if he had 
much property, to apply for one, as it was part of his tutor’s duty 
to urge him to do so (D. xxvi. 7. 5. 5), and he could not, at the age 
of fourteen, be fit to manage his own affairs. There were two 
other cases, besides that mentioned in the text, in which a curator 
was given against the will of the adolescent for whom he ivas 
appointed. When a debtor wished to pay a debt owed to the 
adolescent (D. iv. 4. 72), or the tutor to settle his accounts 
with him (C. v. 31. 7), a curator was appointed to watch the in- 
terests of the adolescent, and thus to make the payment and 
settlement indisputably valid ; for if the adolescent were left to 
himself, the praetor might, on suspicion of fraud, ordgr a restitutio 
in intefjrnm. The curator, once appointed, held his office until 
the adolescent attained the age of twenty-five, and the minor 
could not aliene, and, perhaps, could nof contract, without the 
sanction of his curator ; but if an adolescent who had a curator 
was thought capable of managing his affairs, he might, by the 
special grant of the emperor, have a* dispensation {penia cetatis) 
from waiting for the full age ; but it was requisite, to obtain this, 
that a man should be twenty, and a woman eighteen years of age. 
(D. iv. 4. 3 ; C. ii. 45.) 

3. Furiosi quoque et prodigi, licet 3. Madmen and prodigals, although 
majores viginti quinque annis sint, past the age of twenty-five, are yet 
tamen in curatione sunt adgnatonim idaced under the curatorship of their 
ex lege duodecim tabularum ; sed agnatl by the law of the Twelve Tables, 
solent Roniie x)rajfoctus urbi vel But, ordmarily, curators are appointed 
praetor, et in provinciis praesides ex for them, at Romo, by the prajfect of 
inquisitione eis curatores dare. the city or the pnetor ; in the pro- 

vinces, by the prjebides, after inquiry 
into the circumstances has been made. 

D. xxvii. 10. 1. 

The words of the law of the Twelve •Tables with regard to 
the furiosus were : Si furiosus esf, (Mdgnatorum gentillumque in 
eo pecuniaque ejus potestas est. (CiCERO, de Invent, ii. 50.) The 
prodigu^Yfos first interdicted by the magistrate ; and this, Ulpian 
says, was recognised by custom even before the date of the 
Twelve Tables : Lege XIL Tabularum prodigo interdicitur hono- 
rum suorum administratio ; quod morihus ah initio interdictum 
est. (D. xxviL 10. 1. pr.) He was then placed under the cura- 
torship of the agnate. Hence Horace says : 

Huic omne adimat jus 

pMetor, et a4 sanos abeat tutela propinquos. 

Sat, ii, 3, 218. 
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While, however, the prodigus was interdicted, the furiosus was 
not, and what he did was valid if he was not mad at the parti- 
cular time when he did it. The foi*m of the interdiction of the 
prodigus is given by Paul: ^ Quando tihi bona patema avitaque 
nequitia tua dlsperdis^ liherosque ad egestatem perducis^ oh earn 
rem tihi (Bre commercioque interdico. {Sent. iii. 4 a. 7.) The 
agnates were, however, the curatores legitimi of the prodigus y under 
the law of the Twelve Tables, only when the goods he was 
wasting had come to him as the successor ah intestato of an 
ascendant. (Ulp. Reg. xii. 3.) But the praetor extended the in- 
terdiction of prodigi to all cases where there was a prodigal waste 
of goods, just as he extended the curatorship of furiosi to other 
forms of madness or incapacity (see next paragraph); and the 
magistrate appointed the curator in all cases which came under 
either head of this extension of the law by the praetor. The text 
further tells us that, although the legal curatorship of the agnate 
was still recognised in the cases of furiosi and prodigi wasting 
goods under ait intestate succession to an ascendant, yet in prac- 
tice the magistrate generally appointed ; and even before this prac- 
tice grew up, the magistrate, if he thought an agnate having the 
legal right to be curator unfit, would give the practical adminis- 
tration of the property^ to some one else. (D. xxvii. 10. 13.) 


4. Sed et n)ente captis, et snr- 4. Persons who are of unsound 
dis, et inutis, ct (pii perpetuo niorbu mind, or who are deaf, mute, or sub- 
laborant, quia rebus suis superesse ject to any per 2 )etual malady, since 
non possunt, curatores dandi sunt. they are unable to manage their own 

afiairs, must be idaced under curators. 

D. xxvii. 10. 2. 

The word furiosi, that is, the mad as opi)osed to the imbe- 
cile, in the law of the Twelve Tables, was taken strictly, and 
there was no legal curator for any one suffering under any other 
form of mental malady. 


5. Interdum autem et i>upilli 
curatores accipiunt: ut jiuta si le- 
gitimus tutor non sit idoneus ; 
quoniam habenti tutorem tutor dari 
non 2 )otest. Item si testamento datiLs 
tutor, vel a i>rietore vd prjeside, 
idoneus non sit ad administratlonem, 
nec tamen fraudulenter negotia ad- 
ministret, solet ei curator adjungi. 
Item in locum tutorum qui non in 
perpetuum, sed ad tempus a tutela 
excusantur, solent curatores dari. 


5. Sometimes oven piqnls receive 
curators ; as, for instance, when the 
legal tutor is unfit for the office ; for a 
2 )erson who already has a tutor cannot 
have another given him; again, if a 
tutor appointed by testament, or by 
the prmtor or p-^pses, is unfit to admi- 
nister the afiairs of his pupil, although 
there is nothing fraudulent in the way 
he administers them, it is usual to 
appoint a curator to act conjointly 
with him. It is also usual to assign 
curators in the place of tutors excused 
for a time only. 


D. xxvi. 1. 13 ; D. xxvi. 2, 27 ; D. xxvi. 5. 15 and 1C. 


6. Quod si tutor adversa vale- 0. If a tutor is prevented by ill- 
tudine vel alia necessitate impe- ness or otherwise from administering 
ditur quominus negotia pupilli ad- the afiairs of his pupil, and his pupil 
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ministrare possit, et ^)upillus vel is absent, or an infant, then the prsetor 
absit vel infans sit, quern velit acto- or prseses of the province will, at the 
rem, periculo ipsius tutoris, pruetor tutor’s risk, appoint by decree some 
vel qui provincim proeerit, decreto one to be the agent of the pupil, 
constituet. 

D. xxvi. 7. 24. 

This agent is to be distinguished from a curator. He is 
merely a person who acts under the tutor, and for whom the 
tutor is responsible. If the pupil were present, and past the age 
of infancy, he, ^vith the authorisation of the tutor, could appoint 
the agent, and there would be no necessity for the confirmation 
of a magistrate ; hence the words et puplllus vel absit vel infans 
sit. 

The uncertain duration of mental incapacity made the person 
entrusted with the case of one suffering under it be termed a 
curator, not a tutor ; otherwise the sufferer might be as incapable 
of going through legal forms as an infant. An adolescent and a 
prodigus could go through all the forms of law, and therefore 
there was no necessity, in their case, for the curator having an 
auctoritas. If they went through the prescribed forms, they 
were legally bound, whether the curator consented or not ; but 
unless the curator consented, the prsetor would always interpose 
and relieve them from any consequence^ that might be prejudi- 
cial ; and so they were not really bound, unless with the curator’s 
consent. 


Tit. XXIV. DE SATISDATIONE TUTOKUM VEL 
CURATORUM. 

Xe tanien pupillorum pupilla- To prevent the property of pupils 
rumve, et eorum qui qua3ve in cura- and persons placed under curators 
tione sunt, negotia a curatoribus being wasted or destroyed by tutors 
tutoribusvo consumantiir vel demi- or curators, the prajtor sees that tii- 
nuantur, curat pra3tor ut et tutores tors and curators give security against 
et curatores eo nomine satisdent. such conduct. But this is not always 
Sed hoc non est peri)etuum ; nam necessary ; a testamentaiy tutor ia 
tutores testamento dati satisdare not comi^elled to give security, as his 
non co^iiitur, quia fides eorum et fidelity and diligence have been re- 
diligentia ab ipso testatore probata cognised by the testator. And tutors 
est. Item ex inquisitione tutores and curators appointed upon inquiry, 
vel curatores dati satisdatione non are qpt obliged to give security, be- 
onerantui*, quia idonei electi sunt. cause they have been chosen as being 

l)roper persons. 

Gai. i. 199, 200. 

A patron and a father, when tutors, were ordinarily, though 
not as a matter of right, exempt from the necessity of giving 
caution. (D. xxvi. 4. 5. 1.) This necessity, therefore, only fell 
on tutores or curatores legitimiy and those appointed by inferior 
magistrates; those appointed by higher magistrates being only 
appointed after inejuiry, which rendered the giving security 
needless. (See Tit. 20. 4.) The persons who became sureties 
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{for the security demanded was always that •of the guarantee of 
third persons) went through the form of Jidejussio. The pupil 
or the person requinng a curator asked the surety whether he 
guaranteed the s^ety of the property. Fide juhisne rem salvaiii 
fore. And he answered, Fidejubeo. If the pupil or adult could 
not go through the ceremony, his slave, or, if he had no slave, or 
his means did not suffice to buy one, a slave appointed by the 
magistrate, went through the form for him. (Sec Bk. hi. Tit. 20 ; 
D. xlvi. 6. 2.) 

Besides the guarantee taken for the fidelity of the tutor and 
curator, and the general liability of the whole of the tutor’s or 
curator’s property to make good any losses incurred through 
their neglect, a constitution of Constantine having subjected their 
property to a tacit hypothec in favour of the pupil or minor (C. 
V. 37. 20), those entrusted to their care had a further protection 
in the necessity under which the tutor and curator were to make 
an inventory of all the property of the pupil or person requiring 
a curator (D. xxvi. 7. 3. 2), and, after the publication of the 78th 
Novel, by thg tutor or curator being obliged to pledge himself by 
oath that he would act as a ‘ hoiins paferfamilias ’ would act. 
(Nov. 78, cap. 7.) 

1. Sed si ex testament<j vel in- 1. If two or more are appointed by 
quisitione duo pluresve dati fucriiit, testament, or by a magistrate, after 
X)otest unus oflerre satis do indem- inquiry, as tutors or curators, any of 
nitate pupilli vol adolcscentis, ot them, by offering security for the in- 
contutori vel concuratori prfoferri doninification of the i>upil or adoles- 
ut solus administrot, vel ut contutor cent, may be preferred to his eo-tutor 
satis otferons prmi)onatur ei, et ipse or co-curator, so that he may either 
solus administrot. lta(pie per so alone administer the property, or may 
non potest petere satis a contutoro oblige his co-tutor or co-curator to 
vel concuratore suo ; sed offerre give seciuity, if he wishes to obtain 
debet, ut electionem det contutori the i)reference and become the sole 
vel concuratori suo, utrum velit administrator. He cannot directly 
satis accipere an satisdare. Quod demand security from his co-tutor or 
si nemo eonim satis offerat, si qui- co-curator; he must offer it himself, 
dem adscriptum fuerit a testatore and so give his co-tutor or co-curator 
quis gerat, ille gerere debet ; quod the choice to receive or to give secu- 
si non fuerit adscriptum, quern rity. If no tutor or ciwator offers 
major pars elegerit, ipse gerere security, the person appointed by the 
debet, ut edicto prmtoris cavetur. testator to manage the prox)erty shall 
Sin autem ipsi tutores dissenserint manage it; but if no such person be 
circa eligendum eum vel 'eos qui appointed, then the administration 
gerere debent, prmtor partes Suas will fall to the person whom a majority 
inte^onere debet. Idem et in of the tutors shall choose, as is pro- 
pluribus ex inquisitione datis pro- vided by the prcetorian edict If the 
b^dum est, id est, ut major pars tutors disagree in their choice, the 
eligere possit, per quern admini- praetor must interpose. And in the 
stratio fieret. same way, when several are appointed 

after inquiry by a magistrate, a ma- 
jority is to determine who shall ad- 
minister. 

D. xxvi. 2, 17. 19. 1 ; D, xxvi. 7. 3. 1. 7, 8, 9. 

As it was generally most convenient that one tutor alone 
should act, although all continued responsible (D. xxvi. 7. 3. 2. 
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6), it was neccssar;f that the tutor who did act, tutor onerarius 
(opposed to tutores honoraru\ those who did not act), should give 
security to the co«tutors. If he did not, he could be compelled, 
by the means described in the text, either to do so or to allow 
some other co-tutor to take his place. Sometimes the tutelage 
was apportioned by the magistrate among the different tutors, 
and each had a separate duty to perform, for which he alone was 
responsible. (D. xxvi. 7. 3. 9.) 


2. Sciendum autem est non so- 
lum tutores vel curatores pupillis 
vcl adultis cetorisque personis ex 
administratione rerum tencri ; sed 
etiam in eos fjui satisdationeiii acci- 
piunt, subsidiariam actionem esse, 
(pise ultinium eis presidium possit 
adferre. Subsidiaria autem actio in 
eos datur, qui aut omnino a tutori- 
bus vel curatoribus satisdari non 
cimiverunt, aut non idonoe passi 
sunt caveri. Quss quidem, tarn ex 
pmdentium responsis quam ex con- 
stitutionibus imperialibus, etiam in 
heredes eorum extenditur. 


2. It should be observed that it is 
not only tutors and curators who are 
responsible for their administration to 
XJupils, minors, and the other persons 
we have mentit)ncd, but, as a last 
safeguard, a subsidiary action may bo 
brought against the magistrate who 
has accepted the security as sufficient. 
The subsidiary action may bo brought 
against a magistrate who has wholly 
omitted to take security, or has taken 
insufficient security ; and the liability 
to this action, accoriing to the re- 
sponses of the jurisprudents, as well 
as the imperial constitutions, extends 
also to the heirs of the magistrate. 


D. xxvii. 8. 1. 11, 12. 4. C. 

The heirs of the magistrate were only liable where the negli- 
gence of the magistrate had been very great. (D. xxvii. 8. 6.) 


3. Quibus constitutionibus et 3. The same constitutions also ex- 

illud exprimitur, ut nisi caveant pressly enact, that tutors and cura- 
tutores vel curatores, pignoribus tors who do not give security, may be 
captis coerceantur. compelled to do so by seizure of their 

goods as jdedges. 

C. V. 35. 2. 

The magistrate would order a portion of their property to 
be seized, and retained until they gave security. (Tueopiiil. 
Paraphr.) 

4. Ne(iue autem prmfectus urbi, 4. Neither the prsefect of the city, 

neque praetor, neque praeses pro- nor the praetor, nor the pt's&m of a 
vinci«, neque quis alius cui tutores province, nor any one el»e to whom 
dandi jus est, hac actione tenebi- the appointment of tutors belongs, 
tin ; se^l hi tantummodo qui satis- will be liable to this action, but only 
dationem exigere solent. those whose ordinary duty it is to 

exact the security. 

D. xxvii. 8. 1. 1. 


The words of the text, which are borrowed from Ulpian, are 
not strictly correct, as the municipal magistrates, whose businesa 
it was to take security, could in some cases appoint tutors (Tit. 
20. 5), and they weFe always liable to this action. 
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Tit. XXV. DE EXCUSATIONIBUS TUTOEUM 
VEL CUEATORUM. 


Tutors and curators are excused on 
different grounds ; most frequently on 
account of the number of their children, 
whether in their power or emancipated. 
For any one who at Rome has three 
children living, in Italy four, or in the 
provinces five, may be excused from 
being tutor or curator as from other 
offices, for the office of both a tutor 
and a curator is considered a public 
one. Adopted children will not avail 
the adopter, but though given in adop- 
tion are reckoned in favour of their 
natural father. Grandchildren by a 
son may be reckoned in the number, 
so as to take the place of their father, 
but not grandchildren by a daughter. 
It is only those children who are living 
that can be reckoned to excuse any one 
from being tutor or cimator, and not 
those who are dead. It has been 
questioned, liowever, whether those 
who have perished in war may not be 
reckoned ; and it has been decided, 
that those who die in battle may, but 
they only, for glory renders those 
immoi*tal who have fallen for their 
country. 

D. xxvii. 1. 2. 2, &c. ; I), xxvii. 1. 18. 

It was considered a matter of public policy that tutors or 
< 5 urators should act when their a.ssistance was necessary, and there- 
fore those who were ai)])ointcd Avere obliged to accept the office, 
unless they could establish any valid reason for being excused. 
This Title gives a number of grounds on which a person appointed 
tutor or curator was excused from holding the office. These 
grounds of excuse may be classed Avith tolerable accuracy under 
four heads. Tutors and curators Avere excused as — 1. Having 
rendered a service to the public, or being engaged in the discharge 
of some public duty (pr. ^and jmragraphs 1, 2, 3. 14, 15); 2. 
Being in a position adverse to the pupil or adult (paragraphs 
4. 9. 11, 12. 19); 3. Being incompetent to sustain the bufden of 
the office (paragraphs 6, 7, 8. 13); 4. Filling or having filled 
similar offices (5. *18.) 

It Avas the lex Papia Poppcea that first introduced exemption 
on the ground of the number of the children. 

Grandchildren by the daughter were not reckoned, as, other- 
Avise, they would have been reckoned by two different persons, 
iheir maternal grandfather and their paternal father or grand- 
father. ‘ 


Fxcusaittur autem tiitores vel 
curatores A’^ariis ex caiisis, plerum- 
que autem propter liberos, sive in 
potestate sint, sive emancipati. Si 
enim tres liberos superstites Romao 
quis habeat, vel in Italia quatuor, 
vel in provinciis quinque, a tutela 
vel cura potest excusari, exemplo 
ceterorum munerum ; nam et tute- 
lam vel curam placuit publicum 
munus esse. Sed adoptm libcri 
non prosunt, in adoptionem autem 
dati naturali patri i)rosunt. Item 
nepotes ox filio prosunt, ut in locum 
patris Buccedant ; ex filia non pro- 
sunt. Filii autem sui)erstites tan- 
tum ad tutelm vel cune muncris 
oxcusationem prosunt ; defnncti non 
prosunt. Sed * si in bello amissi 
sunt quaesitum est an prosint I Et 
constat eos solos prodesse, qui in 
acio amittuntur ; hi enim ^qui i)ro 
republica ceciderunt, in peri)etuum 
per gloriam Advere intelliguntur. 
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1. Item divTis Marcu| in semes- 1. The Emperor Marcus declared 

tribus rescripsit, eum qui res fisci by rescript in liis ISemestriay that a 
administrat, a tutela vel cura, quam- person engaged in administering the 
diu administrat, excusari posse. property of the Jiscm is excused from 

being tutor or curator while his ad- 
ministration lasts. 

D. xxvii. 1. 41. 

Augustus and Tiberius held a council of senators every six 
months for the discussion of affairs (Suet. Au^. 35); and we 
gather from the text that the practice was also adopted by Marcus 
Aurelius, who published the records of the councils under the 
name of Semestria. 

2. Item qui reipublicie causa ab- 2. Persons absent on the service of 

sunt, a tutela vel c\ira excusantur. the state are excused from being tutors 
Sod et si fuerint tutores vel cura- or curators; and if those who liave 
tores, deinde reipublicje causa abesse already been appointed either as tutors 
coeperint, a tutela vel cura excusan- or curators, should afterwards be ab- 
tur, quatenus reipublicaj causa ab- sent on the public service, they are 
sunt, et interca curator loco eorum excused during their absence, and 
datur. Qui si reversi fuerint reci- meanwhile curators are appointed in 
piunt onus tutche : nam nec anni their place. On their return, they 
habent vacationem, ut Papinianus must again take upon tl^m the burden 
libro (piinto responsorum rescripsit ; of tutelage ; and, according to Papi- 
nam hoc spatium habent ad novas nian’s oi)inion, expressed in the fifth 
tutelas vocati. book of hig answers, are not entitled 

to the privilege of a yearns vacation, 
which is only allowed them when they 
are called to a new tutelage. 

D. xxvii. 1. 10. pr. and 2. 

The meaning of the text is that, if they had commenced 
holding the office of tutor before their absence, they were obliged 
to resume it immediately on their return. If, when they returned, 
a new tutelage was imposed on them, they might delay for a year 
to enter on its duties. 

3. Et qui potestatem habent ali- 3. By a rescript of the Emperor 

quam, se excusare possunt, ut divus Marcus, all i)crsons invested with 
Marcus rescripsit ; sed ccei)tani tu- magisterial power may excuse them- 
telam deserere non possunt. selves ; but they cannot abandon the 

office of tutor, which they have already 
undertaken. 

D. xxvii. 1. 17. 5. 

Qui potestatem aliquam habent: i.e. all magistrates, including 
local magistrates. * 

4. Itesn propter litem quam cum 4. No tutor or curator can excuse 

pupillo vel adulto tutor vel curator himself by alleging a law-suit with the 
habet, excusare nemo se potest, nisi pupil or adult ; unless the smt embraces 
forte de omnibus bonis vel hereditato the whole of the goods, or the property, 
controversia sit, or is for an inheritance. 

D. xxvii. 1, 21. 

Justinian afterwards, in the 72nd Novel (c. 1), decided that 
no creditor or debtor of the pupil or adult should be allowed to 
become tutor or curalwr. 
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6. Item tria onera tiitelsB non 6. Three lyitelages or curatorships, 
adfectatsd vel curj© prfestant vaca- if unsolicited, serve as an excuse from 
tionem, quanidiu administrantur : ut filling any other such ofiice, while the 
tamen plurium pupillorum tutela, holder continues to discharge the 
vel cura eorumdem bonorum, veluti duties. But the tutelage of several 
fratrum, pro una coininitetur. pupils, or the curatorship of an undi- 

vided property, as where the pupils or 
adults are brothers, is reckoned as one 
only. 

D. xxvii. 1. 3. 16. 16. 

6. Sed et propter paupertatem 6. Poverty also is a sufficient ex- 

cxcusationem tribui tarn divi fratres cuse, when it can be proved such as to 
quam per se divus Marcus rescripsit, render a man incapable of the burden 
si (juis imparem se oneri injuncto imposed upon him, according to the 
possit docere. rescripts given both by the imperial 

brothers together, and by the Emperor 
Marcus singly. 

D. xxvii. 1. 7. 

Marcus Aurelius Antoninus and Lucius Verus were the divi 
fratres. 

7. Item propter advorsam vale- 7. Illness also, if it prevents a man 
tudinem, proper quam nec suis from superintending his own afiairs, 
quidem negotiia interessc potest, aftbrds a ground of excuse, 
oxcusatio locum habet. 

8. Similiter eum qui Hjeras ne- 8. So, too, a person who cannot 

sciret, excusandum esse divus Pius read must bo excused, according to the 
rescripsit ; quamvis et imperiti lite- rescript of the Emperor Antoninus 
rarum posaint ad administrationem Pius ; but i^eraons who cannot read 
negotiorum sufficero. are sometimes considered capable of 

administering. 

D. xxvii. 1. 6. 19. 

The magistrate would have to decide whether the property 
was so small, and the position of the pupil or adult so humble, 
that this ignorance would be no bar. 

9. Item si propter inimicitias 9. If it is through enmity that the 

aliquem testamento tutorem pater father appoints by testament any one 
dederit, hoc ipsuni prmstat ei excu- as tutor, this circumstance itself will 
sationem : sicut per contrarium non afford a sufficient excuse ; just as, on 
excusantur, qui se tutelam admini- the other hand, they who have pro- 
straturos patri pupillorum promise- niised the father of the pupils to fill 
runt. the office of tutor, cannot be excused. 

D. xxvii. 1. 6. 17. 

10. Non esse admittendam excu- 10. That the tutor was unknown to 

sationem ejus qui hoc solo utitur, the father of a pupil is not of itself to 
quod ignotus patri pupillorum sit, be admitted as a sufficient excuse, as 
mvi fratres rescripserunt. is decided by a rescript of thfe imperial 

brothers. 

D. xxvii. 1. 16. 14. 

11. Inimicitise quas quis cum 11. Enmity against the father of 

patre pupillorum vel adultorum the pupil or adult, if of a deadly cha- 
exercuit, si capitales fuerunt, nec racter, and no reconciliation has taken 
reconciliatio intervenit, a tutela vel place, is usually considered as an excuse 
cura Bolent excusare. from being tutor or curator. 

D. xxvii. 1. 6. 17. • 
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12. Item qiii statu# controver- 
siam a pupillorum patre passus est, 
excusatur atutela. 

That is, if the deceased has 
appointed tutor was a slave. 

13. Item maj or septuaginta annis 
a tutela vel cura excusare se potest. 
Mmores autem viginti quinque aimis 
olim quidem excusabautur. A nostra 
autem constitutione prohibentur ad 
tutelam vel curam adspirare, adeo 
ut nec excusationis opus fiat. Qua 
constitutione cavctur ut nec pupiUus 
ad legitimam tutelam vocetur, nec 
adultus ; cum erat incivile, eos qui 
alieno auxilio in rebus suis admini- 
strandis egere noscuntur, et aliia re- 
guntur, aliorum tutelam vel curam 
subire. 


12. So, too, he whose staims has 
been called in question by the father 
of the pupil, is excused from the office 
of tutor. 

attempted to show that the person 


13. Persons above seventy years of 
age may be excused from being tutors 
or curators. Persons under the age of 
twenty-five were formerly excused, but, 
by our constitution^ they are now pro- 
hibited from aspiring to these offices, 
so that excuses are become unneces- 
sary. Tliis constitution provides that 
neither pupils nor adults shall be called 
to a legal tutelage. For it is absurd 
that persons who are themselves go- 
verned, and are known to need assist- 
ance in the administration of their own 
affairs, should become the tutors or 
curators of others. 


D. xxvii. 1. 2. 

14. Idem et in niilite observan- 
dum est, ut nec volens ad tutclse 
onus admittatur. 

15. Item Romm grammatici, rhe- 
tores et medici, et qui in patria sua 
id exercent et intra numerum sunt, a 
tutela vel cura habent vacationem. 


D. 


.0. 7 ; C. V. 30. 5. • 

14. The same rule holds good also 
as to military persons. They cannot, 
even thou^ they wish it, be admitted 
to the office of tutor or curator. 

15. Grammarians, rhetoricians, and 
physicians at Rome, and those also 
who exercise such professions in their 
own country, and are within the nmn- 
ber authorised, are exempted from 
being tutors or curators. 

ii. 1. 0. 1. 


It was Antoninus Pius who fixed the number which each city 
was to have. (D. xxvii. 1. 6. 1.) The largest provincial city was 
not allowed to have more than ten physicians, five grammarians, 
and five rhetoricians. 

Philosophers were also excepted (D. xxvii. 1. 6. 5); jurispru- 
dents who were members of the council of the emperor (xxvii. 
1. 30); and all clerici. (C. i. 3. 52.) 


16. Qui autem vult se excusare, 
si plures habeat excusationes et de 
quibusdam non probaverit, aliis uti 
intra teiqpora non prohibetur. Qui 
autem excusare se volunt, non ap- 
pellant ; sed intra dies quinqiiaginta 
continues ex quo co^overunt, ex- 
cusare se debent, cujuscumque ge- 
neris sunt, id est, qualitercumque 
dati fuerint tutores, si intra centesi- 
mum lapidem sunt ab eo loco ubi 
tutores dati sxmt ; si vero ultra cen- 
tesimum habitant, dinumeratione 
facta viginti millium dihmorum et 


16. If a person wishes to excuse 
himself, and has several excuses, even 
supposing some are not admitted, there 
is nothing to prevent him employing 
others, provided he does so within the 
prescribed time. Those who wish to 
excuse themselves are not to appeal, 
but whatever kind of tutors they may 
be, that is, however they may have 
been appointed, must ofier their ex- 
cuses within the fifty days next after 
they have known of their appointment, 
if they are within a hundred miles of 
the place when they were appointed. 
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amplius triginta dierum. Quod ta- If they are atci greater distance they 
men, ut Sccevola dicebat, sic debet are allowed a day for eve]^ twenty 
computari ne minus sint quam quin- miles, and thirty days besides ; but 
quaginta dies, time should, as Sctevola said, be so 

calculated as never to be less than fifty 
days in the whole. 

D. xxvii. 1. 21. 1. 13. 1. 9. 

If he lived anywhere within four hundred miles, he would, 
reckoning a day for each twenty miles, and thirty days besides, 
fall short of fifty days, and therefore the rule was laid down as 
stated in the concluding sentence of the text. If he did not 
excuse himself within the appointed time, he could not afterwards 
escape the charge. 

Dies coniinui are opposed to dies utiles, the days on which 
legal business could be done ; dies continui meaning the next days, 
of whatever kind. 

The ordinary rule was that persons called to a public office 
had, in order not to serve, to appeal to a higher magistrate than 
the one appointing them. 

17. Datus autem tutor ad uni- 17. Tlie tutor who is appointed is 

versum patrinionium datus esse considered as api)ointed for the whole 
creditur. i patrimony. 

P. xxvii. 1. 21. 2, 

The tutor was appointed for the whole patrimony; but if 
it was situated in very different parts, he might apply to have 
other tutors appointed to act in the different localities. (D. xxvii. 
1 . 21 . 2 .) 

18. Qui tutelam alien jus gessit, 
invitus curator ejusdem fieri non 
compellitur : in tantum ut, licet 
paterfamilias qui testamento tutorem 
dedit, adjecerit so eumdem cura- 
torem dare, tamen invitum eum 
curam suscipere non cogendum divi 
Severus et Antoninus rescripsenmt. 


It is Antoninus Caracalla who is here meant. 

19. lidem rescripserunt, maritum 19. The same emperors have de- 
uxori suse curatorem datum excusare cided by rescript, that a husband 
se posse, licet se immisceat. appointed as curator to his wife may 

excuse himself from the oflice, even after 
he has intermeddled with her affairs. 

P. xxvii. 1. 1. 5. 

The husband not only might excuse himself from the cura- 
torship of his wife, but in the time of Justinian he could not fill 


18. A person who has discharged 
the office of tutor is not compelled 
against his will to become the curator 
of the same person ; so much so, that 
although the father, after appointing a 
tutor by testament, adds that he also 
appoints the same person to be curator, 
the person so appointed if unwilling 
cannot be compelled to take the office 
of curator ; so it has been decided by 
the rescript of the Emperors Severus 
and Antoninus. 
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the office (C. v. 34. ; neither could the wife’s curator marry 

her. (C. V. 6.) 

It was the general rule that a tutor or curator who inter- 
meddled with the affairs of the pupil or adult renounced the right 
of offering excuses. 

20. Si qtiis autem falsis allega- 20. If any one has succeeded by false 
tionibus excusationem tutelae meruit, aUegations in getting himself excused 
non est liberatus onere tutehe. from the olOice of tutor, he is not dis- 

charged from the burden of the office. 

D. xxiii. 2. 60. 

Tit. XXVI. DE SUSPECTIS TUTORIBUS VEL 
CURATORIBUS. 

Sciendum est suspecti crimen ex The right of accusing a suspected 
lege duodecim tabularum descen- tutor or curator is derived from the 
dere. law of the Twelve Tables. 

D. xxvi. 10. 1, 2. ^ 

1. Datum est autem jus remo- 1. The power of removing suspected 

vendi tutores suspectos Romje prie- tutors belongs at Rome to the x>rtetor ; 
tori, et in provinciis prtesi^bus in the pro'^jncos to the praesides, or to 
earum et legato proconsulis. the legate of the proconsul. 

D. xxvi. 10. 1. 3, 4. 

2. Ostendimus, qui possint de 2. We have shown what magis- 

suspocto cognoscere ; nunc videamus trates may take cognisance of sus- 
qui susiiecti fieri possint. Et quidem i)ected persons : let us now inquire, 
omnes tutores possunt, sive testa- what persons may become suspected, 
mentarii sint sive non, sed alterius All tutors may become so, whether 
generis tutores ; (piare et si legiti- testamentary, or others ; thus even 
mus sit tutor, accusaripoterit. Quid a legal tutor may be accused. But 
si patronus ? Adhuc idem erit di- what is the case with a patron ? He, 
cendum : dummodo meminerimus too, may be accused ; but we must 
famno patroni parcendum, licet ut remember, that his reputation must 
suspectus remotus fuerit. bo spared, although he be removed as 

suspected. 

The descendants could not bring an action to which infamy 
attached against an ascendant. Tliey and the Ubertus could only 
call for the interference of the law to protect their property, not 
to punish the tutor with infamy. (D. xxxvii. 15. 5.) And in the 
case of all legal tutors it was customar^^, except in very bad cases, 
not to remove them, but to join a curator with them. (D. xxvi. 
10. 9.) By famcB ’parcendum is meant that the grounds of the 
decision for their removal were not to be expressed. 

3. Consequens est ut videamus, 3. Let us now inquire, by whom 
qui i^ossunt suspectos postulare. Et suspected ];)ersons may be accused, 
sciendum est quasi publicam esse Now an accusation of this sort is in 
hanc actionem, hoc est, omnibus a measure public, that is, it is open to 
patere. Quinimo et mulieres admit- all. Nay, by a rescript of the Em- 
tuntur ex rescripto divorum Severi perors Severus and Antoninus, even 
et Antonini, sed ese aolsd quae pie- women are admitted to be accusers j 

o 2 
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tatis necessitudine ductse ad but only thoaa who are induced to do 

procedunt, ut puta mater; nutrix so through feelings of affection, as a 
quoque et avia possunt, potest et mother, a nurse, or a grandmother, 
soror. Sed et si qua alia mulier or a sister, who may all become ac- 
fuerit, cujus preetor perpensam pie- cusers. But the praetor will admit 
tatem intellexerit non sexus vere- any other woman to make the accu- 
cundiam egredientem, sed pietate sation, in whom he recognises a real 
productam non continere injuriam affection, and who, without overstep- 
pupillorum, admittet earn ad accu- ping the modesty of her sex, is im- 
sationem. pelled by this affection not to endure 

the pupU suffering harm. 

D. xxvi. 10. 1. 6, 7. 

The action is called quasi puhlica^ because on the one hand it 
had the private object of securing the pupil’s interests, and on 
the other had, like public actions, criminal consequences, and 
might be brought by a person not interested in the private result. 

Women, as a general rule, could not institute public actions. 
(D. xlviii. 2. 1.) 

4. Impuberes non possunt tutores 4. No person below the age of pu- 

suos suspectos postulare ; piiberes berty can bring an accusation against 
autem curatorCs suos ex consilio ne- his tutor as suspected : but those who 
cessariorum suspectos possunt argu- have attained that age may, under the 
ere, et ita divi Severus et Antoninus advice of their near relations, accuse 
rescripserunt. , their curators. Such is the decision 

given in a rescript of the Emperors 
Severus and Antoninus. 

D. xxvi. 10. 7. 

5. Suspectus autem est, qiii non 5, A tutor is suspected who does 

ex fide tutelam gerit, licet solvendo not faithfully execute his trust, al- 
sit, ut Julianus quoque rescripsit. though perfectly solvent, as Julian 
Sed et antequam incipiat tutelam writes, who also thinks that even be- 
gerere tutor, posse eum quasi sus- fore he enters on his office, a tutor 
pectum removeri idem Julianus may be removed, as suspected ; and 
rescripsit, et secundum eum con- a constitution has been made in ac- 
stitutum est. cordance with this opinion. 

D. xxvi. 10. 8. 

Ulpian says that a tutor could not be suspectus before he en- 
tered on his office, and that if there were any reason to think him 
an improper person beforehand, the magistrate would forbid him 
to assume the administration. (D. xxvi. 10. 3. 5 and 12.) Jus- 
tinian decides in opposition to this. 

6. Suspectus autem remotUs, si 6. A suspected person, if removed 

quidem ob dolum, famosus est ; si on account of fraud, is infamous, but 
ob culpam, non seque. not if for neglect only, 

C. V. 40. 9. 

For the meaning of the word infamia see Introd. sec. 48. 

7. Si quis autem suspectus postu- 7. If an action is brought against 

latur, quoad cognitio finiatur, inter- any one as suspected, his administra- 
dicitureiadmimstratio,utPapiniano tion, according to Papinian, is sus- 
visum est. pended while the accusation is pend- 

ing. 

D. xlvi, 3. 14 1. 
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8. Sed si suspecti dbgnitio sus- 8. If a process is oommenoed against 
cepta fuerit, posteaque tutor vel a tutor or curator, as suspected, and 
curator decesserit, extinguitur sus- he dies while it is going on, the process 
X^ecti cognitio. is at an end. 

D, xxvi. 10. 11. 


The action to force the tutor or curator to give in his accounts 
would be brought against the heirs of the tutor or curator. But 
the suspecti cognitio could not, as its object was to remove the 
tutor or curator, not to recover money from him. The crimen 
suspecti could only be brought against a person actually tutor or 
curator, and was at an end if the office came to an end, not only 
by death, but in any way. (D. xxvi. 10. 11.) 


9, Si quis tutor copiani sui non 
faciat ut alimenta i)ui)illo deceman- 
tur, cavetur epistola divorum Seven, 
et Antoiiini, ut in possessionem bono- 
rum ejus x)ux)illiis mittatur ; et qum 
mora deteriora futura sunt, dato 
curatore distralii jubentiu*. Ergo 
ut suspectiis removeri poterit, qui 
non i)ra}stat alimenta. 


9. If a tutor fails to appear, that 
a certain amount of maintenance may 
be fixed on for his pupil, it is x^rovided 
by a rescrixjt of the Emperors Severus 
and Antoninus, that the shall 

be put into the possession of the effects 
of the tutor, and that after a curator 
has been appointed, thdie things, which 
are perishable, may be sold. There- 
fore a tutor who does not afford main- 
tenance t% his pupil may be removed, 
as suspected. 


D. xxvi. 10, 7. 2. 


The prmtor generally determined the amount to be annually 
expended on the maintenance and education of the pupil (the 
word alimenta must 'be taken very widely), when it was not de- 
termined by the testament of the father. The tutor had therefore 
to attend before the magistrate to state what amount the fortune 
of the pupil would bear. 

Dato curatore^ i.e. a curator appointed for this particular 
purpose only. 


10. Sed si quis prmsens negat 
propter inopiani alimenta non posse 
decemi, si hoc per mcndacium dicat, 
remittendum eum esse ad proefectum 
urbi puniendum placuit ; sicut ille 
remittitur, qui data pecunia ministe- 
rium tutelse redemit. 


10. But if the tutor appears, and 
denies that maintenance can be allowed 
in consequence of the smallness of the 
pupil’s estate ; if he says this falsely, 
he shall be handed over to the prmfect 
of the city, to be punished, just as a 
persoff is handed over who has pur- 
chased a tutelage by bribery. 


D. xxvi. 10. 3. 15. 


The praetor had no criminal jurisdiction, and therefore persons 
were sent for punishment to the prcefectus urbi. (D. i. 12. 1.) 
In the provinces the presses could punish, as well as remove, the 
tutor. 


11. Libertus quoque, si fraudu- 11. Also a freedman, who is proved 
lenter tutelam filiorum Vel nepotum to have been guilty of fraud, when 
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patroni gessisse probetur^ ad prfiBfec- acting as tutd^ to the son or grandson 
tnm urbi remittitur puniendus. of his patron, is handed over to the 

preefect of the city to be punished. 

D. xxvi. 10. 2. 

12. Novissime sciendum est, eos 12. Lastly, it must be known that 

qui fraudulenter tutelam vel curam they who are guilty of fraud in their 
administrant, etiamsi satis offerant, administration, must be removed, al- 
removendos a tutela ; quia satisdatio though they offer sufficient security, 
tutoris propositum malevolum non For giving security makes no change 
mutat, sed diutius grassandi in re in the malevolent purpose of the tutor, 
familiari facultatem prcestat. but only procures him a longer oppor- 

tunity of injuring the estate. 

D. xxvL 10. 5. 6. 

A person is considered thus open to suspicion whose general 
character and conduct warrant the suspicion. But a zealous and 
honest man, as we learn in the next paragraph, is not to be re- 
moved on suspicion, because he is poor. 

13. Suspectum enim eum puta- 13. We also deem every man sus- 

mus, qui moribus talis est ut sus- pected, whose conduct is such that we 
pectus sit. filnimvero tutor vel cannot but suspect him. A tutor or 
curator, quamvis pauper est, ffdelis curator who is faithful and diligent, is 
tamen et diligens, removendus non not to be removed, avS a suspected per- 
ost quasi suspectus. ^ son, merely because he is poor. 

D. xxvi. 10. 8, 
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Tit. L DE DIVISIONE REEUM ET QUALITATE. 

Having treated in the first book of the law of persons, the Insti- 
tutes now proceed to treat of the law of things — that is, they 
pass from persons who exercise rights to things ovet which rights 
are exercised. Eights may be divided into those which we have 
in or over things as against all the world, and those which we 
have against particular persons. (See Introd. sec. 61.) The second 
book of the Institutes, and the first portion of the third, treat of 
the former class, and of the mode in which they are acquired. 

The most proper mode of treating the law of things would 
be, perhaps, first to inquire of what divisions things themselves 
are susceptible ; next, to divide rights over things (jura in rem) 
according to the extent of the right ; and lastly, to treat of the 
mode in which those rights are acquired. To a certain extent 
this mode of dividing the subject is adopted in the Institutes, but 
not very distinctly or expressly. Things themselves may be 
divided, generally, by making the basis of division either the re- 
lation in which they stand to persons, or something inherent in 
the nature of the things. Things divided in the first way may be 
divided according as they are the subject of the rights of all men 
or no men on the one hand, and of particular men on the other, 
the latter class receiving modifications according to the character 
in which particular men hold them. This division of things is 
treated of in the first sections of tins Title. The most promi- 
nent distinction inherent in things is that of things corporeal and 
things incorporeal, and this is treated of in the second Title. 
There are other divisions of things (see Introd. secs. 52-60) which 
are alluded to in the Institutes, but not expressly noticed. 

A person may have the whole sum of all rights over a thing 
when in Eoman law he was said to have the dominium^ These 
rights of the dominus were summed up in the utendi^ that is, 
making use of the thing ; the jus fruendU that is, reaping the 
fruits and profits ; fmd the jus abutendi, that is, consuming the 
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tMng, if capable of consumption. Or any one df the in rem may 
be separated from the rest and enjoyed by different persons. (See 
Introd. sec. 64.) These fragments of the dominium^ called ser- 
vitudes, are treated of in the third and three following Titles. 
Or a person may have a right over a thing in the ownership of 
another, limited by the extent to which he has a claim against 
the owner, as a creditor has over the thing given him in pledge 
as a security for the debt. This right, generally termed in Roman 
law the ,/m.? pignoris^ is not spoken of expressly in the Institutes, 
but a brief sketch of the law on the subject will be found in the 
conclusion of the notes to the fifth Title. 

The Institutes then recur to the modes by which the owner- 
ship in things is acquired, and the subject is divided according as 
ownership is acquired in a particular thing, or in a nniversitas rerum^ 
that is, the aggregate of rights possessed by a particular person. 
Two of the principal modes of acquiring particular things, occu- 
pation, that is, being the first person to appropriate an unappro- 
priated thing, and tradition, that is, the owner handing over the 
thing to another person with the intention of transferring the owner- 
ship, and the* transferee receiving the thing with the intention of 
becoming owner of it, have been treated of in the first Title, as 
also have the subordinate modes of accession, when an owner ac- 
quires by the natural increment of the thing owned, or when, the 
property of two owners being somehow mixed up, the law gives the 
result to one only, and specification, when a new thing is created, and 
belongs to the creator. All these are said to be modes of acquiring 
things jure naturali. Two modes of acquiring particular things 
jure civili are then noticed. (1.) The sixth Title treats of imv- 
capion, the process by which the law attached the legal ownership 
after a certain length of possession. (2.) The seventh Title treats 
of certain cases in which gift might be looked on as a different mode 
of conferring ownership from tradition. This ends the discussion 
of the modes of acquiring the ownership in particular things. The 
eighth and ninth Titles speak of certain restrictions on alienation, 
and of one person acquiring ownership through other persons. 
In the tenth Title the Institutes proceed to discuss the modes of 
acquiring a universitas rerum. The two chief modes are, the gift 
of an hereditas by testament, and the succession to an hereditas in 
case of intestacy. The sq)bject of testaments occupies the re- 
mainder of the second book, and that of succession to an intestate 
occupies the first nine Titles of the third book. Some minor 
modes of acquiring a universitas rerum^ of which arrogation is the 
most important, are then noticed ; and with the twelfth Title of 
the third book the treatment of jura in rem^ and of the modes of 
acquiring ownership in them, is brought to a conclusion. This 
treatment of the modes of acquisition is subject to the inconve- 
nience noticed by Gains (ii. 191), that legacies which are a mode 
of acquiring specific things, are treated of as coming under the 
acquisition of a universitas rerum by testameht. 
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Previously to the^legislation of Justinian^ there had been two 
other modes of acquisition jure civiliy applicable both in the case 
of particular things and in that of a universitas reruniy which are 
treated of by Gains at considerable length. (Gai. ii. 18-37. See 
also Ulpian, Beff. 19. 2.) These ^vcre mancipation, the process 
by which res mancipi were conveyed from one Koman citizen to 
another (see Introd. sec. 59), and in jure cessio. The cessio injure 
was a fictitious suit, in which the person who was to acquire the 
thing claimed {vindlcahat) the thing as his own, the person who 
was to transfer it acknowledged the justice of the claim, and the 
magistrate .pronounced it to be the property {addicehat) of the 
claimant. Mancipation and cessiones injure were both abolished 
by Justinian. Ulpian {Recf, 19. 2) also notices two others, adjudi-- 
catione^ i. e. by property held in common being judicially marked 
out, so that the separate portions were owned, and lege^ by some 
special statute, as when legacies devolved under the lex Papia 
PoppcBa. (Bk. ii. 20.) 

The explanation of the term possession, which occurs fre- 
quently in this Title, may be conveniently deferred until we reach 
the sixth Title. • 

Superiore libro de jure persona- In the preceding book we have 
nun exposuimus : modo videamus treated of# the law of persons. Let 
do rebus, qute vel in nostro patri- us now speak of things, which either 
monio vel extra patrimoniuin nos- are in our patrimony, or not in oiu* 
trum habentm*. Qumdam enim na- patrimony. For some things by the 
turali jure communia sunt omnium, law of nature are common to all ; 
quaedam publica, qiuedam univer- some are public ; some belong to cor- 
sitatis, quoedam nullius, pleraque porate bodies, and some belong to no 
singulorum, qum ex variis causis one. Most things are the property 
cuique adquimntur, sicut ex sub- of individuals, who acquire them in 
jectis apparebit. difierent ways, as will appear here- 

after. 

Gai. ii. 1 ; D. i. 8. 2. 

^ Under the word res, thing, is included whatever is capable of 
being the subject of a right. The principal division of Gaius is 
into things divini juris and humani juris. Here the principal 
division is according as things are in nostro pafrimonio, that is, 
belong to individuals ; or extra nostrum patrimonium, that is, belong 
to all men {communes), to the state {public(B),toi\o men {nullius), 
or to bodies of men ( universitatis). ^.^e words hona and pecunia, 
it may be observed, are only used of things in nostro patrimonio. 

• 

1, Et quidem natural! jure com- 1, By the law of nature these 
munia sunt omnium hsec : aer, ^ua things are common to mankind — the 
profluens, et m^e et per hoc litora air, running water, the sea, and con- 
maris. Nemo igitur ad litus maris sequently the shores of the sea. No 
accedere prohibet^, dum tamen one, therefore, is forbidden to ap- 
vilhs et monumentis et s^iheiis abs- proach the sea-shore, provided that 
tineat : quia non sunt juris gentium, he respects habitations, monuments, 
Bicut et mare. and buildings, which are not, like the 

sea, subject only to the law of nations. 

D. i. 8. 2. 1 ; D. i. 8. 4. 
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Of things that are common to all any«^ne may take such a 

E ortion as he pleases. Thus a man may inhale the air, or float 
is ship on any part of the sea. As long as he occupies any por* 
tion, his occupation is respected; but directly his occupation 
ceases, the thing occupied again becomes common to all. The 
sea-shore, that is, the shore as far as the waves go at furthest, 
was considered to belong to all men. For the purposes of self- 
defence any nation had a right to occupy the shore and to repel 
strangers. Individuals, if they built on it, by means of piles or 
otherwise, were secured in exclusive enjoyment of the portion 
occupied ; but if the building was taken away, their occupancy 
was at an end, and the spot on which the building stood again 
became common. (D. i. 8. 6.) 

2. Flumina autem omnia et por- 2. All rivers and ports are public ; 
tus publica sunt. Ideoque jus pis- hence the right of fishing in a port, or 
candi omnibus commune ost in portu in rivers, is common to all men. 
fluminibusque. 

D. i. 8. 4. 1 ; D. xlvii. 10. 13. 7* 

The word puhlicvs is sometimes used as equivalent to com-» 
munis, but is properly used, as here, for what belongs to the 
people. Things public belong to a particular people, but may be 
used and enjoyed by dll men. Koads, public places and build- 
ings might be added to those mentioned in the text. The parti- 
cular people or nation in whose territory public things lie may 
permit all the ■world to make use of them, but exercise a special 
jurisdiction to prevent any one injuring them. In this light even 
the shore of the sea was said, though not very strictly, to be a 
res publica : it is not the property of the particular people whose 
territory is adjacent to the shore, but it belongs to them to see 
that none of the uses of the shore are lost by the act of indivi- 
duals. Celsus says, Litora in qum populus Romanus imperium hahet 
popull Romani esse arbitror (D. xliii. 8. 3), where, if we are to 
bring this opinion of Celsus into harmony with the opinions of 
other jurists, we must understand ^ popuU Romani esse ’ to mean 
^ are subject to the guardianship of the Eoman people.’ 

3. Est autem litus maris, quatenus 3. The sea-shore extends as far as 

hybernus fluctus maximus excurrit. the greatest winter flood runs up. 

JO. 1. 16. 96. 

Celsus ascribes this definition to Cicero, who apparently bor- 
rowed it from Aquilius. (Cic. Top, 7.) 

4. Riparumquoqueususpublicus 4. The public use of the banks of 
est juris gentium, sicut ipsius flu- a river is part of the law of nations, 
minis. Itaque navem ad eas adpli- just as is that of the river itself. All 
care, funes arboribus ibi natis reli- persons therefore are as much at liberty 
gare, onus aliquod in his reponere to bring their vessels to the bank, to 
cuilibet liberum est, sicut per ipsum fasten ropes to the trees growing there, 
flumen navigare ; sed proprietw and to place any part of their cargo 
earum illorum est quorum praediis there, as to imvigate the river itseSt. 
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hserent : quade causa arWes quoque But the banks of a river are the pro- 
in iisdem natee eorumdem sunt. perty of those whose land they adjoin ; 

and consequently the trees growing on 
them are also the property of the same 
persons. 

D. i. 8. 5. 

The banks of rivers belonged to the proprietors of the adja- 
cent lands ; but the use of them, for the purposes of navigation 
or otherwise, was open to all. The proprietors, therefore, could 
alone reap the profits of the soil ; but if they attempted to exer- 
cise their rights so as to hinder the public use of the bank, they 
would be restrained by an interdict of the praotor. (See Introd. 
sec. 107.) 

5. Litorum quoquo iisus publicus 6. The public use of the sea-shore, 
juris gentium est, sicut ipsius maris ; too, is part of the law of nations, as is 
et ob id quibuslibet liberum est that of the sea itself ; and therefore 

casam ibi ponere in (piam se reci- any person is at liberty to place on it 

l)iant, sicut retia siccare et ex mari a cottage, to which he may retreat, or 
reducere. Proprietas autem eomm to dry his nets there, and haul them 
potest intelligi nullius esse, sed ejus- from the sea ; for the shores may be 
dem juris esse cujus et mare, et quie said to be the property of no man, 

subjacet mari terra vel arena. but are subject to the same law as 

the sea itself, and the sand or ground 
beneath i^ 

D. i. 8, 5. pr. and 1. 

The shores over which the Roman people had power were not 
the property of the Roman people, although it belonged specially 
to the Roman people to see that the free use of them was not 
hindered. (See note to paragraph 2.) 

G. Universitatis sunt, non siiigu- C. Among things belonging to a cor- 
lorum, voluti (pinti in civitatibus sunt porate body, not to individuals, are, for 
theatra, stadia et similia, et si qua3 instance, buildings in cities, theatres, 
alia sunt communia civitatum. race-courses, and other similar places 

belonging in common to a whole city. 

D. i. 8. C. 1. 

Universitas is a corporate body, such as the guilds (^collegia) 
of different trades ; for instance, the collegium pistorum. Res 
miivrrsitatis are things which can be used by the members of the 
universftas. 

Both the state and corporate bodies had property which they 
held exactly like individuals ; as, for instance, the agri vectigales, 
or slaves and lands belonging to a collegium. Such things were 
not pm)lic(B or universitatis in the sense in which the words are 
used here ; for every member of the state or corporation could not 
use and enjoy such things, although the proceeds went to the 
general purposes of the state or corporation. They were, like the 
property of individuals, in nostro patrimonio^ the state or corpo- 
ration being looked on as any other owner. 

7. Nullius autem sunt res sacrse 7. Things sacred, religious, and 
et religiosse et sanctse f .quod enim holy, belong to no one ; for that which 
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divini juris est, id nuUius in bonis is subject to divine law is not the jwo- 
est. perty of any one. 

Gai. ii. 9. 


Res nullms are either things unappropriated by any one, in 
which sense things common, or unoccupied lands, or wild animals, 
are res nullius ; or they are things to which a religious character 
prevents any human right of property attaching. 


8. Sacrae res sunt, quse rite et 
per pontifices Deo consecrata3 sunt, 
veluti aedes sacrae et donaria quae rite 
ad ministerium Dei dedicata sunt. 
Quae etiam per nostram constitutio- 
uem alienari et obligari prohibuimus, 
excepta causa redemptionis capti- 
vorum. Si quis vero auctoritate sua 
quasi sacrum sibi constituent, sacrum 
non est sed profanum. Locus antem 
in quo aedes sacrao sunt mdificatae, 
etiam diruto aedificio sacer adhuc 
manet, ut et Papinianus rescripit. 

• D. i. 8. 6. 


8. Things are sacred which have 
been duly consecrated by the pontiffs, 
as sacred buildings and offerings, pro- 
perly dedicated to the service of God, 
which we have forbidden by our con- 
stitution to be sold or mortgaged, 
except for the inirpose of iiurchasing 
the freedom of captives. But, if any 
one consecrates a building by liis own 
authority, it is not sacred, but profane. 
But ground on which a sacred edifice 
has once been erected, even after the 
building has been destroyed, continues 
to be sacred, as Papinian also writes. 

1 ; C. i. 2. 21. 


The distinction between I'es sacra* and religioscBy in the older 
pagan law, was that the%former were things dedicated to the celes- 
tial god’s, the latter were things abandoned to the infernal — rellcice 
diis manihus, (Gai. ii. 4.) In order that a thing should be sacruy 
it was necessary that it should be dedicated by a pontiff and with 
the authority of the people, afterwards of the senate, finally of 
the emperor. (D. i. 8. 9. 1.) Things consecrated were by law 
inalienable. The support of the poor in a time of famine (C. i. 2. 
21), and afterwards the payment of the debts of the church (Nov. 
120. 10), sufficed, as well as the release of captives, as reasons for 
the sale of consecrated moveables ; but immoveables were always 
inalienable. 


9. Religiosum locum unusquis- 
que sua voluntate facit, dum mor- 
tuum infert in locum suum. In 
communem autem locum puruni 
invito socio inforre non licet ; in 
commune vero sepulcrum etiam in- 
vitis ceteris licet inferre. Item si 
alienus ususfructus est, propr^^ta- 
rium pl^t, nisi consentiente usu- 
fructuario, locum religiosum non 
facere. In alienum locum concedente 
domino licet inferre ; et licet postea 
ratum habuerit quam illatus estmor- 
tuus, tamen religiosus fit locus. 


D. i, 8. 6. 4 


9. Any man at his pleasure makes 
a place religious by burying a dead 
body in his own ground ; but it is not 
permitted to bury a dead body in land 
hitherto pure, wliich is held in common, 
against the wishes of a coproprietor. 
But when a sepulchre is held in com- 
mon, any one coproprietor may bury 
in it, even against the wishes of the 
rest. So, too, if another person has the 
usufruct, the proprietor may not, with- 
out the consent of the usufructuary, 
render the place religious. But a dead 
body may be laid in a place belonging 
to another person, with the consent of 
the owner ; and even if the owner only 
ratifies the act after the dead body 
has been buried, yet the place is 
religious. 

D. xi. 7. 2. 7, ‘ 
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Directly the body or bones of a dead person, whether slave or 
free, were buried, the ground in which they were buried became 
religiosusy although previously pure, that is, neither sacer, reli^ 

C iosuSf nor sanctus (D, xi. 7. 2. 4), provided that the person 
urying the body was the owner of the soil or had the consent of 
the owner. 

Although the place was a res nuUius, yet there could be a 
special kind of property in it. There were tombs and burial- 
places in which none but certain persons, as, for instance, members 
of the same family, could be buried ; and this kind of interest in 
a locus religiosus was transmissible to heirs, or even to purchasers 
of a property, if the right of burying in a particular place was 
attached, as it might be, to the ownership of that property. (D. 
xviii. 1. 24.) 

10. Sancta 3 quoquo res, veluti 10. Holy tiling also, as the walls 
luuri et port*^, quodammodo divini and gates of a city, are to a certain 
juris sunt, et ideo nullius in bonis degree subject to divine law, and 
sunt. Ideo autem muros sanctos therefore are not part of the property 
dicimus, quia poena capitis consti- of any one. The walls of a city are said 
tuta sit in eos qui aliquid in muros to be holy, inasmuch .as any ofience 
deliquerint. Ideo et legum eas against them is punished capitally ; so 
partes quibus poenas constituimus too those parts of laws by which 
adveraus eos qui contra leges fece- punishments are established against 
rint, sanctiones vocamus. transgressors, we tenn sanctions. 

Gai. ii. 8. 9 ; D. i. 8. 8 ; D. i. 8. 9. 3 ; D. i. 8. 11. 

Res sanctcB are those things which, without being sacred, are 
protected against the injuries of men {sanctum est quod ah injuria 
hominum defensum atque munitum est (D. i. 8. 8.)) by having a 
severe j)enalty attached to the violation of their security. 


11. Singulorum autem hominum 
multis modis res hunt ; quarumdam 
enim rerum dominium nanciscimur 
jure natural!, quod, sicut diximus, 
ai>pellatur jus gentium ; quarumdam 
jitte civili. Commodius est itaque 
a vetustiore jure ineq^ere ; palam est 
autem vetustius esse jus naturale, 
quod cum ipso genere humano rerum 
natima prodidit. Civilia enim jura 
tunc esse cceperunt, cum et civitates 
condi et magistratus creari et leges 
scribi cceperunt. 


D. 


11. Things become the property of 
individuals in various ways ; of some 
we acquire the ownership by natural 
law, which, as we have observed, is 
also termed the law of nations ; of 
others by the civil law. It will be 
most convenient to begin with the 
more ancient law ; and it is very evi- 
dent that the law of nature, established 
by nature at the first origin of man> 
kind, is the more ancient, for civil laws 
could then only begin to exist, when 
states began to be founded, magis- 
trates to be created, and laws to be 
written. 

[L 1. 1. 


We now proceed to inquire how property is acquired in par- 
ticular thin^. It is acquired either by natural or civil modes. 
The natural mode first treated of is occupation, of which there are 
two essential elements^ that the thing, the property in which is 
acquired, should be a res nulliusy and that the person acquiring it 
should bring the thifig into his possession, that is, into his power, 
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and do so with the intention of holding it as his property {pro suo 
hahendi). 


12. Fene igitur bestiee et volucres 
et piscefty id est, omnia animalia quae 
znari^ coolo et terra nascuntur, simul 
atque ab aliqno capta fuerint, jure 
gentium statim illius esse incipiunt ; 
quod enim ante nuUius est, id natu- 
rali ratione occupanti conceditur. 
Nec interest, feras bestias et volu- 
cres utrum in suo fundo quisque 
capiat, an in alieno. Plane qui in 
alienum fundum ingreditur venandi 
aut aucupandi gratia, potest a do- 
mino, si is provident, prohiberi ne 
ingrediatur. Quidquid auteni eorum 
ceperis, eo usque tuum esse intelli- 
gitur, donee tua custodia coercetur ; 
cum vero evaserit custodiam tuaiu, 
et in naturalem libertatem se rece- 
perit, tuum esse desinit, et nirsus 
occupantis fit. Naturalem autem 
libertatem recipere intelligitur, cum 
vel oculf)B tuos eifugerit, vel ita sit 
in conspectu tuo, ut diflicilis sit ejus 
persecutio. 


12. Wild beasts, birds, fisli, and all 
animals, which live either in the sea, 
the air, or on the earth, so soon as 
they are taken by any one, immedi- 
ately become by the law of nations the 
propei*ty of the captor ; for natural 
reason gives to the first occui^ant that 
which had no previous owner. And 
it is immaterial whether a man takes 
wild beasts or birds upon his own 
groimd, or on that of another. Of 
course any one who enters the ground 
of another for the sake of hunting or 
fowling, may bo prohibited by the pro- 
l>rietor, if he perceives his intention 
of entering. Wliatever of this kind 
you take is regarded as your property, 
St) long as it remains in your power, 
but when it has escaped and recovered 
its natural liberty, it ceases to bo yours, 
and again becomes the property of him 
who captures it. It is considered to 
have recovered its natural liberty, if it 
has either escaped out of your sight, 
or if, although not out of sight, it 
yet could not be pursued without great 
diflicidty. 


Gai. ii. G7 ; D. xli. 1. 1. 1 ; D. xli. 1. 3 pr. and 1 ; D. xli. 1. 3. 2 ; D. xli. 1. 5. 


Directly the thing ceases to be in the power of the occupant, 
the property in it is lost, and it is exactly as if it had never been 
seized or occupied. What is meant by being in the power of the 
occupant must vary according to the nature of the thing occu- 
pied. Several examples are given in this and the following 
paragraphs. 


13. Ulud quossitum est, an si fera 
bestia ita vulnerata sit ut caid 
possit, statim tua esse intelligatur. 
•Quibusdam placuit statim esse tuam, 
et eous(pie tuam videri donee earn 
persequaris ; quod si desieris perse- 
qui, desinere tuam esse, et rursus 
fieri occupantis. Alii non aliter yuta- 
verunt tuam esse, quam si earn 
< 5 eperis. Sed posteriorem sententiam 
nos confirmamus, quia multa accidere 
possunt ut earn non capias. 


13. It has been asked, whetlier, if 
you liave wounded a wild beast, so 
that it could be easily taken, it imme- 
diately becomes yoiu* property. Some 
have thought that it does become yours 
directly you wound it, and that it con- 
tinues to be yours while you continue 
to pursue it, but that if you cease to 
pursue it, it then ceases to be yours, 
and again becomes the property of the 
first person who captures it.' Others 
have thought that it does not become 
your property until you have captured 
it. We confirm this latter opinion, 
because many accidents may happen to 
prevent your capturing it. 


B. xli. 1. 5. 1. 


Gitius, in this passage of the Digest, informs us that the 
former opinion was that of Trebatius. 
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14. Apium quoque natura fera 
est. Itaque qua? in arbore tua con- 
sederint, antequam a te alveo inclu- 
dantur, non magia tupe intelligimtur 
esse, quam volucres qua) in arboro 
tua nidum fecerint ; ideoque si alius 
eas incluserit, is earuin dominus 
erifc. Favos quoque si quos effece- 
rint, quilibet eximere potest. Plane 
Integra re, si provideris ingrodien- 
tem funduni tuum, poteris emu jure 
prohibere ne ingrediatur. Exanien 
quoque quod ex alveo tuo evolave- 
rit, eousciue intclligitur esse tuum, 
donee in conspectu tuo est, nec dif- 
ficilis ejus est persecutio : alioquin 
occupantis fit. 


14. Bees also are wild by nature. 
Therefore, bees that swarm upon your 
tree, until you have hived them, are 
no more considered to bo your pro- 
perty than the birds which build their 
nests on your tree ; so, if any one else 
hive them, he becomes their owner. 
Any one, too, is at liberty to take the 
honeycombs the bees may have made. 
But of course, if, before anything has 
been taken, you see any one entering on 
your land, you have a right to prevent 
his entering. A swarm which has 
flown from your hive is still considered 
yours as long as it is in your sight and 
may easily be luirsued ; otherwise it 
becomes the i)r()perty of the first per- 
son that takes it. 


D. xU. 1. 5. 2-4. 

It is said that the owner of the land, if he wished to secure 
the bees for himself, must prevent any one entering infer/ra re ; 
because, if the bees are once taken, they belong to th(f person who 
takes them, although the owner of the land may have an action 
against the person entering against his will. 


15. Pavonum et columbarumfera 
natura est : nec ad rem pertinet, 
quod ex consuetudine avolarc ct 
revolaro solent ; nam ct apes idem 
faciunt, quarum constat feram esse 
naturam. Cervos <pio(iue ita qui- 
dam mansuetos habent, ut in silvas 
ire et redire soleant, quorum et ipso- 
rum feram esse naturam nemo 
negat. In iis autem animalibus 
qum ex consuetudine abire et redire 
solent, tails regula comprobata est, 
ut eousque tua esse intelligantur, 
donee animum revertendi habeant ; 
nam si revertendi animum habere 
desierint, etiain tua esse desinunt, 
et fiunt occupantiuni. Bevertendi 
autem animum videntur desinere 
habere, cum revertendi consuctudi- 
nem deseruerint. 


, Gai. ii. G8 ; 

16. Gallinarum autem et anserum 
non est fera natura ; idejue ex eo 
possumus intelligere, (piod aliee sunt 
gaUinee quas feras vocamus, item 
alii anseres quos feros appellamus. 
Ideoque si anseres tui aut ^llinse 
turn aliquo casu turbati turbata 3 ve 
evolaverint, licet conspectum tuum 
effugerint, quocumque tSimen loco 


15. Peacocks, too, and pigeons arc 
naturally wild, nor does it make any 
difference that they ai’e in the habit of 
flying out and then returning again, for 
bees, which withe uit doubt are natu- 
rally wild, do so too. Some persons 
have deer so tame, that they will go 
into the woods, and regularly return 
again ; yet no one denies that deer are 
naturally wild. But, with respect to 
animals which are in the habit of going 
and returning, the rule lias been 
adopted, that they are considered yours 
as long as they have the intention of 
returning, but if they cease to have 
this intention, they cease to be yours, 
and become the i^roperty of the first 
jierson that takes them. These animals 
are supposed to have lost the intention, 
when they have lost the habit, of 
returning. 

D. xli. 1. 55. 

16. But fowls and geese are not 
naturally wild, which wo may learn 
from there being particular Idnds of 
fowls and geese which we tenn wild. 
And, therefore, if your geese or fowls 
shotdd be frightened, and take flight, 
they are still regarded as yours wher- 
ever they may be, although you may 
have lost sight of them ; and whoever 
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sint, tui tuajve esso intelliguntiir ; et detains such ouiimals with a view to his 
qui lucrandi animo ea animalia re- own profit, commits a theft, 
tinet, f urtum committer© intelligitur. 

D. xli. 1. 6. 6. 

17. Item ea quee ex hostibus capi- 17. The things we take from our 

mus, jure gentium statim nostra enemies become immediately ours by 
fiunt, adeo quidem ut et liberi the law of nations, so that even free- 
homines in servitutem nostrum de- men thus become our slaves ; but if 
ducantur. Qui tamen, si evaserint they afterwards escape from us, and 
nostram 'potestatem et ad suos re- return to their own people, they regain 
versi fuerint, pristinum statum re- their former condition. 

cipiunt. 

Gai. ii. 69 ; D. xli. 1. 6. 7 ; D. xH. 1. 7. 

The possessions of an enemy were always looked on as res 
nullius\ the first person who took them became the owner. 
Practically, of course, things taken in war did not belong to the 
particular soldier who took them, unless in very exceptional cases, 
because he took them as one of a large body, whose exertions all 
contributed, directly or indirectly, to the capture. The army, 
again, did but represent the state ; and though moveables were 
generally given up to the soldiers and divided among them, land 
taken in war was claimed by the state, whose servants the soldiers 
were and in whose behalf they fought. 

Just as the freeman, who had been made a prisoner and a 
slave, regained his status when he returned to his own country by 
the jus postliwlnii (see Bk. i. Tit. 12. 5), so everything that 
returned to its former state of being free from any owner, was 
said to do so by a process analogous to the jus postliminiu 
Marcian, for example, speaks in the Digest (i. 8. 6) of a person 
building on a shore, and after having said that the soil is only his 
while the building remains, goes on, alioquin^ (Edificio dilapso^ 
quasi jure postUminii revertitur locus in pristinam causam. 

We have no mention here, which we might expect to have, of 
the mode by which things retaken in war returned to their 
owners, nor what things did so return. We know that the things 
that did return were said to do so by postliminium : Pomponius 
says, du(B species postUminii sunt, aut ut ipsi revertamur aut 
aliquid recipiamus, (D. xlix. 15. 14.) Generally speaking, if the 
property of individuals was captured by an enemy and retaken, it 
was proeda, that is, was p^ of the spoil of war, and belonged to 
the state, not to its former owner. But there were certain things 
to which 2 ijus postUminii attached, and which, if retaken, ^everted 
to their original owner, and did not form part of the preeda. 
These things, so far as we know them, were land, slaves, horses, 
mules, and ships used in war. (Cic. Top. 8 ; D. xlix. 15. 2.) 

18. Item lapilli et gemmae et . 18. Precious stones, gems, and 
cetera qu» in litore invemuntur, other things, found upon the sea- 
jure naturali statim inventoris fiunt. shore, become immediately by natural 

law the property of the finder. 

D. i. 8. 3. 



LIB. IL TIT. L 


97 

In the next section Justinian leaves the subject of acquisition 
by occupation, but afterwards speaks of matters that properly 
belong to it, of islands rising in the sea (paragr. 22), and things 
found which have been intentionally abandoned by their owners 
(paragr. 47, 48). 

19. Item ea quro ex animalibiia 19. All that is bom of animals of 
dominio tuo subjectis nata sunt, which you are the owner, becomes by 
eodem jure tibi adquiruntur. the same law your properly. 

D. xH. 1. 6. 

From the 19th to the 35th paragraph inclusive, may be taken 
together as bearing more or less on the subject of accession. The 
Latin word accessio always means an increase or addition to some- 
thing previously belonging to us, but commentators have used 
the word accession not only for the increase itself, but also for 
the mode in which the increase becomes our property. 

First, there is the instance given in this section and in the 
35th section of the produce of animals, and the fruits of lands 
belonging to us. They are really part of that which originally 
belonged to us. The owner of the wheat-seed is potentially the 
owner of the blade and the ear; the owner of the animal is 
potentially the owner of its young. 

Again, a thing may be an accession an Actual gain or increase 
to our property, which was in theory of law, but not in fact, ours 
already. This is the case with an island in a river, an instance 
given in sec. 22. The bed of the river becomes publlcvs by the 
mere fact of the river flowing over it ; if any portion of the bed 
is dried so as to form an island, it ceases to be public, and, 
becoming private, is presumed to be a part of the adjacent land. 
It is something not newly acquired, but restored to us by nature ; 
we have been temporarily deprived of it, and again resume our 
rights over it. 

Again, a person who uses materials sometimes only gives 
them a new form, sometimes makes with them a new thing, 
dilFerent from the materials themselves. When he does the latter, 
the thing he makes, the nova species, as the jurists termed it, 
becomes his by the fact of his making it. The thing did not exist, 
apd he has made it to exist, and it belongs to him by a title not 
dissimilar to that of occupation : it is a new thing, which he is 
the first to get into his power. To take an instance given in 
paragraj)h 25, a man who makes wine out of another’s grapes has 
made something new of a kind distinct from the grapes themselves, 
and the wine belongs to him. This specification may be, perhaps, 
regarded as a distinct mode of acquisition. 

Again, when two things belonging to different owners are 
united so as to become integral portions of a common whole, but 
one portion is subordinate and inferior to the other, we have to 
ask whether the owner of the greater became the owner of the 
less. The Roman jurists answered this by asking whether the 
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two things could after their union be sepsfrated from each other. 
If this was physically possible, each owner of the respective por- 
tions continued to be owner ; but if not, the owner of the more 
important or principal thing became the owner of the less im- 
portant or accessory thing. 

20. Pncterea quod per alluvio- 20. Moreover, the alluvial soil 
nem agro tiio liiniien adjecit, jure added by a river to your land becotoes 
geiitiiiDJ tibi adquiritur. Est autem yours by the law of nations. Allu- 
alliivici iiicromentum latens ; per vion is an imperceptible increase ; 
alliiv]onciii autem id videtur adjici, and that is added by alluvion, which 
quod ita paulatim adjicitur ut intel- is added so gradually that no one can 
ligere non possis quantum quoquo i)erceive how much is added at any 
niomento temporis adjiciatur. one moment of time. 

D, xli. 1. 7. 1. 

The deposit of earth gradually formed hy alluvion upon the 
bank of a river is inseparable from the native soil of the bank ; 
and the owner of the latter acquires the former by right of ac- 
cession. 

An Pxcc])tion was made in the case of agri limitati, that is, 
lands belonging to the state by right of conquest, and granted or 
sold in ])l()ts. If these ])lots were enlarged by alluvion, the in- 
crease (luVnot become the property of the owner of the plot. (D. 
xli. 1. 16.) The reason seems to be that the particles deposited 
by alluvio i were considered public as forming portion of the cur- 
rent of ihe stream, the waters of which were public, and when 
these ])articles were dcj)ositcd by the side of a jJot granted or 
sold by the state, they were not allowed to enlarge the plot of 
which tlie state had already determined the proper size. 

21. Quod si vis fluminis partem 21. But if the violence of a river 
aliqiiam ex tuo i)ra*dio detraxerit, ct should boar away a portion of your 
vicini ])r.Tdio attulerit, palam est land, and unite it to that of your 
earn tuam pcrmancre. Plane, si neighbour, it undoubtedly still con- 
Jongioro tem[i()re fundo vicini tui tinues yours. If, liowever, it remains 
luesorit, arboresque quas seciim for a long time united to your neigli- 
traxerit in cum fundum radices hour’s land, and tlie trees, which it 
egeriiit, ex eo tempore videntiu* vi- swei)t away wilh it, take root in his 
<}ini fundo adquisita) esse. ground, those trees from that time be- 

come part of your neighbour’s estate. 

D. xli. 1. 7. 2. 

When a large mass of earth is carried to the side of a river 
bank, it is quite jiossible to detach it, and consequently the mass 
remains the jiroperty of its former owner ; but if it becomes in- 
separable in the manner described in the text, then the property 
in it is changed. 

Videnhir acquisitce is substituted here for videtur aeguisifa in 
the Digest, to include the trees themselves as well as the soil of 
the fragment. (See paragr. 31.) 

22. Insula qnm in man nata est, 22. When an island is formed in 
quod raro accidit, occupantis fit; the sea, which rarely happens, it is 
nullius enim esse creditur. In flu- the property of the first occupant ; 
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mine nata, quod frequeifter accidifc, for before occupation, it belongs to no 
si quidem mediam partem fluminis one. But when an island is formed in 
tenet, communis est eorum (pii ah a river, which frequently happens, if it 
utraque parte fluminis prope ripam is placed in the middle of it, it belongs 
prfodia possident, pro modo latitu- in common to those who possess the 
dinis cujusque fundi, qiue latitude lands near the banks on each side of 
pro]ie ripam sit. Quod si alteri parti the river, in proportion to the extent 
proximior sit, eorum est tantum qui of each mairs estate adjoining the 
ab ea parte prope ripam prmdia pos- banks. But, if the island is nearer 
sident. Quod si aliqua parte divi- to one side than the other, it belongs 
sum sit flumen, deinde infra unitum, to those i)orsons only who possess lands 
agnim alicujus in fonnam insuhe contiguous to the bank on that side, 
redegerit, ejusdem pormanct is ager If a river divides itself and afterwards 
cujus et fucrat. unites again, thus giving to any one’s 

land the form of an island, the land 
still continues to belong to the person 
to whom it belonged before. 

D. xli. 1. 7. 3, 4. 

An island formed by a stream cutting off a portion of land 
could not be supposed to belong to any one but its former owner. 
But if the island was formed by the bed of the river becoming dry 
in any ])art, it might be doubtful to whom it belonged. The 
})cd of the river, as long as the river flowed over it, was public. 
llle alret/s quern sihi flumen fecit, et si prinafus anfea fuit, ineipit 
fumen esse puhlieus (I), xliii. 12. 1. 7) ; or rather the use of it was 
])uhlic, while the soil itself was the property of the private indivi- 
duals to whom the soil of the banks belonged, and therefore when 
the hod was dried, when it had ceased to be subject to public use, 
the private owners resumed the rights of ownership over it. Quum 
exsiecatus esset afnrus, proximorum fit^ quia jam popvlus eo non 
vtitur. (I). Ixi. 1. 30. 1.) If the bed was not wholly but par- 
tially dried, tlie island formed would belong to the owner of the 
nearest bank, if it lay entirely on one side of the stream; or if it 
lay partly on one side and partly on the other, it would belong to 
the owners of both banks in such proportion as a line drawn along 
the middle of the stream would divide it. 


23. Quod si naturali alveo in uni- 
versum derelicto, alia parte fluerc 
caq)erit, i)ri()r (iiiidem alveus eorum 
est qui prope ri])am ejus pnedia x^os- 
sident, i)ro modo scilicet latitudinis 
cujusquo agri, qme latitude projje 
ripam sit. Novus autem alveus 
ejus juris esse incqdt, cujus et q)- 
Bum flum^, id est publicus. Quod 
si post aliquod tempus ad priorem 
alveum reversum fuerit flumen, rur- 
Bus novus alveus eorum esse ineipit 
qui prope ripam ejus prmdia pos- 
sident. 


23. If a river, entirely forsaking 
its natural channel, begins to flow in 
another direction, the old bod of the 
river belongs to those who possess the 
lands adjoining its banks, in propor- 
tion to 4he extent that their resjiective 
estates adjoin the banks. The new 
bed follows the condition of the river, 
that is, it becomes i)ublic. And, if 
after some time the river returns to 
its former channel, the new bed again 
becomes the property of those vho 
jxissess the lands contiguous to its 
banks. 


D. xli. 1. 7. 5. 

It might happen that the soil over which the river flowed was 
known to have belonged to a different person, and not to the 

H 2 
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owners of the adjacent banks. If the rive^ changed its channel 
and left the soil dry, to whom was the recovered land to belong ? 
Could its original owner claim it, or was the presumption of law 
so fixed in favour of the owners of the adjacent banks that no- 
thing was admitted to rebut it ? Gaius says that strict law was 
against the original owner, but adds, vix est ut id obtineat (D. 
xli. 1. 7. 5); equity would hardly allow such strictness to prevail 
in all cases. 

24. Alia sane causa est, si cujns 24. The case is quite different if 

totus ager inundatus fuerit : neque any one’s land is completely iiiun- 
enim inundatio fundi speciem com- dated ; for the inundation does not 
mutat, et ob id si recesserit aqua, alter the nature of tlie land, and 
palam est eum fundum ejus manere therefore, when the waters have re- 
cujus et fuit. ceded, the land is indisputably the 

property of its former owner. 

D. xlL 1. 7. 6. 

An inundation is here contrasted with a change in the course 
of a river. A field overflowed ^yith water is still a field, and as 
much belongs to its owner as if it w^ere dry. 

25. Cum ex aliena materia spe- 25. Wlien one man has made any- 
cies abqua facta sit ab alic^uo, quaori thing with materials belonging to 
solet quis eorum naturali ratione another, it is often asked which, ac- 
dominus sit, utrum is qui fecerit, cording to natural reason, ought to be 
an ille potius qui matorim dominus considered the proprietor, whether he 
fuerit. XJt ecce, si quk K3 x alieiiis who gave the form, or he rather who 
uvis aut olivis aut spicis vinum aut owned the materials. For instance, 
oleum aut frumentum feoerit, aut sujipose a person has made wine, oil, 
ex alieno auro vel argento vel mre or wheat, from the grapes, olives, or 
vas aliquod fecerit, vel ex alieno ears of com belonging to another ; 
vino et melle mulsum miscuerit, vel has cast a vessel out of gold, silver, or 
ex medicamentis alienis emplastrum brass, l^longing to another ; has made 
aut collyrium composueiit, vel ex mead with another man’s wine and 
aliena lana vestimentum fecerit, vel honey ; has composed a plaster, or 
ex alienis tabulis navem vel arma- eye-salve, with another man’s medica- 
rium vel subsellium fabricaverit. ments ; has made a garment with 
Et post multas Sabinianorum et another’s wool ; or a ship, a chest, or 
Proculianorum ambiguitates plaeuit a bench, with another man’s timber, 
media sententia existimantium, si After long controversy between the 
ea species ad materiam reduci pos- JSabinians and Proculians, a middle 
sit, eum videri dominum esse, qui opinion has been adopted, based on 
materife dominus fuerit ; si non pos- the following distinction. If the thing 
sit reduci, eum potius intelligi domi- made can be reduced to its former rude 
num, qui fecerit : ut ecce, v5a con- materials, then the owner of the ma- 
ilatum potest ad rudem massam mris terials is also considered the owner of 
vel argenti vel auri reduci ; vinum the tiling made ; but, if thoL. thing can- 
autem aut oleum aut frumentum ad not bo so reduced, then he who made 
uvas et olivas et spicas reyei’ti non it is the owner of it. For example, a 
potest, ac ne mulsum (piideni ad vessel when cast, can easily be reduced 
vinum et mel resolvi potest. Quod to its rude materials of brass, silver, 
si partim ex sua materia partira ex or gold ; but wine, oil, or wheat, can- 
aliena speciem aliquam fuerit quis, not be reconverted into grapes, olives, 
veluti ex suo vino et alieno melle or ears of com ; nor can mead be re- 
mulsum miscuerit, aut ex suis et solved into wine and honey. But, if 
alienis medicamentis emplastnmi aut a man has niade anything, partly with 
collyrium, aut ex sua lana et aliena his own materials and partly with tha 
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vestimentum fecerit, (ttibitandiim 
non est hoc casu e\un esse dominum 
qui fecerit, cum non solum operam 
suam dedit, sed et partem ejusdem 
materioe prmstavit. 


materials of another, as if he has made 
mead with his own wine and another 
man’s honey, or a plaster or eye-salve, 
partly with his own, and partly with 
another man’s medicaments, or a gar- 
ment with his own and also with 
another man’s wool, then in such 
cases, he who made the thing is un- 
doubtedly the proprietor ; since he 
not only gave his labour, but fur- 
nished also a piirt of the materials. 


Gal ii. 79 ; D. xli. 1. 7. 7 ; D. vi. 1. 5. 1 ; D. xli. 1. 27. 1. 


AYlien materials belon^inpr to different persons were mixed to- 
gether, or one j)crs()ii bestowed his labour on the materials of* 
another, although one person only might be the owner of the 
])roduet, yet he did not become so at the expense of others. lie 
was obliged to })ay those whose materials or labour had been em- 
])loyed the ^alue of their respective materials or labour, and was 
liable to a covdictio or personal action (see Introd. sec. 95) for 
the enforcement of the j)ayment. He himself could claim the 
l)roduct itself by vindlcafio, or real action, given only to the 
owner of a thing. The jurists very commonly speak of a person 
being able to vindicate a thing as a mode c/ saying that he is the 
owner, the test of owTiershij) being whether the supposed owner 
could or could not claim the thing by vindication If he could 
bring a vindication he could also bring a preliminary action called 
the actio ad cxhihciidnmn the object of which was to have the thing 
claiuied produced to the tribunal, or to get damages if it was not 
produced. 

Su])posing a person formed a thing with materials belonging 
tit another, which was the one that could claim it by a real action, 
the maker of the thing or the owner of the materials ? The Pro- 
culians said, the thing is a new thing and its maker is the owner; 
the Sabinians said, the materials remain, although their form is 
clianged, and their ])roprielor is the owner of the thing made. 
The distinction sanctioned by Justinian decided the question ac- 
cording to the Fact of there being or not being a really new thing 
made. If there was, then the reasoning of the Proculians held 
good, and the maker becomes the owner by a species of occupa- 
tion, q?fia (jiKtd factum esf, ante nulUas j^ucrat. If the thing made 
was only the old materials in a new form, then it belonged to the 
owner c£ the materials in accordance with the opinions of the 
Sabinians. The opinion of each school, therefore, was admitted 
where the facts were in accordance with it. 

In the latter part of the section Justinian says that if the 
materials were partly the property of the maker, the thing made 
certainly belonged to him. This must be understood strictly with 
reference to the case spoken of in the text, that, namely, of ma- 
terials, none being merely accessory, i. e. subordinate, to the others, 
being inseparably mixtd together. If some of the materials were 
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only accessory, and the thing made was not ^ new thing, it would 
not necessarily belong to the maker, but would only belong to 
him if he were the owner of the principal materials ; and if the 
different materials were separable from each other, tliey would 
still belong to their respective owners. 

26. Si tamen alienam piirpuram 26. If, however, any one has woven 
vestimento suo qnis intexuit, licet purple belonging to another into his 
pretiosior est purpura, accessionis own vestment, the purj^le, although 
vice cedit vestimento. Et qui donii- the more valuable, attaches to the 
nus fuit i)uri)urie, advcrsus eum qui vestment as an accession, and its for- 
subripiiit, hal)et furti actionem et nier owner has an action of theft and 
condjctionem, sive ipse sit qui vesti- a condiction against tlie person who 
nientum fecit, sive alius ; nam ex- stole it from liim, whether it was he 
tinctfe res, licet vindicari non pos- or some one else who made the vest- 
sint, condici tamen a furibus et ment. For although things which 
(piibusdam aliis posscssoribus pos- have perished cannot be reclaimed by 
sunt. vindication, yet tliis gives gi-ound for 

a condiction against the thief, and 
against many other possessors. 

D. X. 4. 7. 2 ; Gai. ii. 70. 

This is <an instance of what is termed by commentators ad- 
jwirfio. Ulpian says, in the Digest (x. 4. 7. 2), that a person 
whose purple was woven in could bring an action ad exldhendum 
against the owner of the vestment. This, which is as much as to 
say that the owner of the purple is still its owner, seems at variance 
with what Justinian says here of the ])uq)le acceding to the vest- 
ment, and of the person, qni dominusfuit pvrpurcp^ having only a 
personal actum. Their res])ective decisions would, however, be 
right, according as the purple was not or was an insejiarable part 
of the vestment. Supposing the purple was so woven in that it 
could be again separated, then its owner, remaining its owner, 
could bring an action ad exhihendum. If it were made an inse- 
parable part of the Acstinent, if it were an vxfincta rcs^ i.e. could 
no more have a separate, distinct existence, tlien, being by its 
nature accessory to the vestment, it would become the property 
of the owner of the vestment, and its former owner would only 
have a personal action to recover its value. 

Quibusdam posseasoribua. The word (piibusdam is used to 
exclude bona Jide possessors of the res extinctUy who had not done 
anything to cause it to perish. Against an actual thief an actio 
furti and a coudictio inigliO be brought, against others only a con- 
dlctio. (TllEOrillL. Parajdir,) 

27. Si duorum materim ex vo- 27. If materials belonging to two 
luntate dominorum confusm sint, persons are mixed together by their 
totum id cori)us quod ex coiifusione mutual consent, whatever is thence 
fit utriusque commune est ; veluti si produced is common to both, as if, 
qui vina sua confuderint, aut massas for instance, they have intermixed 
argenti vel auri conflayerint. Sed their wines, or melted together their 
etsi diverssB matorim sint, et ob id gold or silver. And although the ma- 
propria species facta sit, forte ex terials are diflferent which are employed 
vino et melle mulsum, aut ex auro in the admixture, and thus a new sub- 
et argento electrum, idem juris est : stance is formed, as when mead is 
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nam et eo casu commnneA esso spe- 
cieui non dubitatnr. Quod si for- 
tuitii et non voluntate doniinorum 
confusse fuerint vel divorste materiio, 
vel qutB ejusdem generis sunt, idem 
juris esse placuit. 


made with wine and honey, or elcc- 
truin by fusing together gold and 
silver, the rule is the same ; for in 
this case the new substance is un- 
doubtedly common. And if it is by 
chance, and not by the intention of 
the proprietors, that materials, whether 
similar or ditferent, are mixed together, 
the rule is still the same. 


D. xH. 1. 7-9. 


This union of liquids is termed by commentators confusio. 
When the product became common property, then any of the 
joint proju-ietors could pi’ocure their own share to be given up to 
them by bringing an action called commuai dimdundo. 


28. Quod si frumentum Titii fni- 
meiito tuo niixtum fuerit, si (piidem 
ex voluntate vostra, coiumuno erit ; 
quia singula corpora, id est, singula 
gniim (pue cujus(pie propria fiierunt, 
e\ consensu vestro cominunicata 
sunt. Quod si casu id mixtiim 
fuent, vel Titius id iniscuorit sine 
tua voluntate, non videtur commune 
esse, (juia siiigula corpora in sua 
substantia duraiit j noc magis istis 
ciisibus comiiiime fit frumentum, 
(juam grex intelligitur esso com- 
munis, SI pocora Titii tuis pecoribus 
mixta fuerint. Sed si ab alterutro 
vestrum totum id frumentum re- 
tineatur, in rem quidem actio jiro 
iiiodo frumenti cuj usque competit ; 
arbitrio autem judicis continetur, 
ut ipse lestimet (pialo cuj usque fi*u- 
mentum fuerit. 


28. If the wheat of Titius is mixed 
with yours, when this takes place by 
your mutual consent, the mixed heap 
belongs to you in common ; because 
each body, that is, each grain, which 
before was the property of one or 
other of you, has by ^our mutual 
consent been made your common pro- 
l)orty ; but, if the intermixture were 
accidental, <|r made by Titius without 
your consent, the mixed wheat does 
not then belong to you both in com- 
mon ; because the grains still remain 
distinct, and retain their proper sub- 
stance. The wheat in such a case no 
more becomes common to you both, 
than a Hock would be, if the sheep of 
Titius w^ere mixed with yours ; but, if 
either one of you keei) the whole quan- 
tity of mixed wheat, the other has a 
real action for the amount of wheat 
belonging to him, but it is in the pro- 
vince of the judge to estimate the 
quality of the wheat belonging to 
each. 


D. vi. 1. 4. 5. 


This mixing together of things not liquid is termed by com- 
mentators commixtio. If the things mixed, still remaining the 
propei-ty of their former owners, were ^asy to separate again, as 
for instance, sheep united in one flock, when one owner brought 
his clairi> by vindication his property was restored to him without 
diflBculty ; but if there was difliiculty in separating the materials 
from each other, as in dividing the grains of wheat in a heap, the 
obvious mode would be to distribute the whole heap in shares 
proportionate to the quantity of wheat belonging to the respective 
owners. But it might happen that the wheat mixed together was 
not all of the same quality, and therefore the owner of the better 
kind of wheat would lose by having a share determined in amount 
only by the quantity hf his wheat ; and the judge therefore was 
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permitted to exercise his judgment {arhitrio continetnr — see 
Introd. sec. 106) how great an addition ought to be made to his 
share to compensate for the superior quality of the wheat originally 
belonging to him. 

29. Cum in sno solo ali(iuis ex 29. If a man builds upon his own 
aliena materia a^dificaverit, ipse in- ground with the materials of another, 
telligitur dominus sedificii ; quia he is considered the proprietor of the 
omne quod imedificatur solo ccdit. building, because everything built on 
Nec tamen ideo is qui materim the soil accedes to it. The owner of 
dominus fuerat, desinit dominus the materials does not, however, cease 
ejus esse ; scd tantisper neque vin- to be owner, only while the building 
dicare earn potest, neque ad ex- stands he cannot claim the materials, 
hibendum de ea re agere, propter or demand to have them exhibited, 
legem duodccim tabularum, qua on account of the law of the Twelve 
cavetur ne quis tignum alicnum Tables, providing that no one is to be 
fedibus suis 3unctum eximere co- compelled to take away the tignum of 
gatur, sed duplum pro eo prmstet another which has been made part of 
per actionem quae vocatur de tigno his own building, but that he may be 
injuncto. Appellatione autem tigni made, by the action de tigno injuncfo, 
omnis materia significatur, ex qua to pay double the value ; and under 
sediticia hunt. Quod ideo provisum the term tignum all materials for build- 
est, ne ledific^ rescmdi nccesse sit ; ing are coini)rehended. The object of 
sed si aliqua ex causa dirutum sit this ]>r<wision was to prevent the ne- 
ledificium, poterit niaterioo dominus, cessity of buildings being pulled down, 
si non fucrit duplum jam ]l^rsecutus, Ihit if the building is destroyed from 
tunc cam vindicare et ad exliibendum any cause, then the owner of the ma- 
de ea re agere. tei*ials, if he has not already obtained 

the double value, may reclaim the 
materials, and demand to have them 
1 \hibited. 

Gai. ii. 73 ; D. xli. 1. 7. 10. 

Materials, although forming part of a building belonging to 
the owner of the ground, were not considered themselves as 
necessarily belonging to the owner of the building. They were 
still the proi)erty of the jierson to whom they had belonged 
before being emjdoyed in the building. They were separable 
from the soil, and, if a special law had not jirevented it, could 
have been claimed by their owner, and their ])rodiiction enforced 
by an action ad exldhendum. The Twelve Tables forbad, however, 
the needless destruction of buildings, iie (pdificio rescindi necesae 
sit They suspended the right of claiming the materials, or 
bringing an action ad exhihrndum^ until the building was destroyed. 
When it was destroyed in any way {aJirjna ex cavsa) the materials 
mi^ht be reclaimed, or an action ad exhihendum brought.* Mean- 
while, by an action termed de tigno injvvcto^ their owner might, 
if he preferred, recover double their value, forfeiting, however, 
thereby all right of eventually reclaiming them, unless the builder 
had acted mala Jide, and then the owner of the materials had both 
remedies. (D. xlvii. 3. 2.) 

Such was the law when the builder employed the materials 
of another quite innocently. If his conduct was tainted with 
mala JideSy as it would be if he knew that the materials did not 
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belong to him, the Iftw of the Twelve Tables still prevented the 
materials being at once reclaimed by the compulsory destruction 
of the building ; but an action ad exhihendum was permitted to 
be brought as a means of punishing the builder. (D. vi. 1. 23. 6.) 
The effect of this action in such a case was that the defendant, 
not producing the thing demanded, was condemned in such a sum 
as the judge thought right as a punishment for his having put it 
out of his power to produce it — quasi dolo fecerit quommus possi- 
deat. (D. xlvii. 3. 1. 2.) 

30. Ex diverse, si quis in aliono 30. On the contrary, if any one 
solo sua materia donmm {edificaverit, builds with his own materials on the 
illius lit domus ciijus et solum est. ground of another, the building be- 
Sed hoc casu materim dominus pro- comes the property of him to whom 
j)rietatem ejus amittit, quia volun- the ground belongs. Ihit in this case 
tate ejus intelligitur alienata, utique the owner of the materials loses his 
si non ignorabat se in alieno solo property, because ho is presumed to 
iedificare ; et ideo licet dimta sit have voluntarily parted with them, 
domus, materiam tamen vindicare that is, if he knew he was building 
non potest. Certe illud constat, si upon another’s land ; and, therefore, 
in possessione constitute sediticatore, if the building should be destroyed, 
soli dominus ])etat domumsuam esse, he cannot, even then, jc'claini the ma- 
nec solvat pretium luateriic et nier- terials. Of course, if the person who 
cedes fabrorum, posse eum per ex- builds is in possession of the soil, and 
cei)tionem doll niali repelli, utique si the owner ^)f the soil claims the build- 
bonse fidei possessor fuerit, qui mdi- ing, but refuses to pay the j)riee of the 
licavit ; nam scieiiti alienum solum materials and the wages of the work- 
esse ])otest objici culi)a, quod fediti- men, the owner may be rei)elled by an 
oaverit temere in eo solo quod intel- excei)tion of dohis malvs^ l)rovided the 
ligorct alienum esse. builder Wiis in possession hotta jhh\ 

For if he knew that he was not the 
owner of the soil, it may be said 
against him that he was wrong to 
build on ground which he knew to 
be the property of another. 

D. xli. 1. 7. 12. 

If a person used his own materials in building on the land of 
another, we have to consider liis position, according as lie was or 
was not still in possession, and according as, in building, he had 
acted horta Jide or mala fde. If he was in possession of the soil, 

then, if he was acting hona fde, he could not he turned out 
without the owner paying him for the additional value he had by 
the building given to the soil, this lather than the price of the 
materials and wages of workmen, as stated in the text, being the 
measure of compensation. If he was acting mala Jidcy that is, if 
he knew the soil was not his, he could not claim the additional 
value, but he might take away the materials he had used, if he 
could separate them without doing damage. (D. vi. 1. 37.) 
There is, however, a passage of Paulus (D. v. 3. 38) which would 
seem to show that, in the o])inion of that jurist, the mala Jide ])OS'- 
sessor could claim the additional value. If he was not in jiossession 
of the soil, he might, whether having acted in good or bad faith 
(D. xl. 1. 7. 12 ; C. ui. 32. 2), reclaim the materials if the building 
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was destroyed ; and, whether he had acted in ^ood faith or bad, he 
could not bring any action for compensation for the additional value. 

This statement of the law is, it will be seen, at variance, in one 
point, with the language of the text, which says that if the owner 
of the materials knew he was building on another man’s land he 
could not reclaim the materials, because the fact that he knew 
this was taken to show that he meant to alienate the materials. 
The passage in the Code above referred to is inconsistent with 
this. If the owrier of the materials meant to give them to the 
ower of the soil, no question could arise ; but the fact that he 
used his materials, knowing the soil was not his, was declared by 
the constitution referred to (being a constitution of Antoninus 
Caracalla), not to imply, as the text takes for granted that it 
does imply, the intention to alienate the materials ; and if there 
was no such intention, then the materials could be reclaimed even 
by the mola fide possessor. The words of the constitution are 
— Materia ad pristiniun dominnm redity sive bona fide sice mala 
mlifieium exstructum sit, si non donandi anirno cedificia alieno solo 
imjwsita shit The date of this constitution is a.d. 213, which 
is posterior tb the time of Gains, from whom the text is taken. 

Dolus rnalus (opposed to dolus honuSy artifice which the law 
considers honestly emidoyed) means nearly what we mean by 
fraud. When a plaintiff was re])elled by an exception of fraud, 
such words as these were introduced in the intentlo of the action : 
.sv’ in ea re nihil dolo malo Auli Aijeril factum sity neqae fiaU 
(See In trod. sec. 104.) 

31. Si Tithis alienain i)lantam 31. If Titins places another man’s 
ill solo siio posiiorit, ipsius or it, ct i)lant in gi*ouiid belonging to himself, 
ex tliverso si Titins siuiiii plantain the plant will belong to Titius ; on 
in Miovii solo posuerit, Mjovii the contrary, if Titius places his own 
])lanta erit : si inodo utrocpie casu plant m the ground of Mtevius, the 
radices egerit ; ante eiiini qiiaui ]>lant will belong to Msevius — that is, 
radices egerit, ejiis permanet cujiis if, in either case, the plant has taken 
et f Herat. Adeo autem ex eo tern- root ; for, before it has taken root, it 
pore quo radices agit planta, jiro- remains the pro^ierty of its former 
prietas ejus commutatur, ut si vicini owner. But from the time it has 
arbor ita terrain Titii presserit ut taken root, the property in it is 
in ejus fuiidum radices egerit, Titii changed ; so much so, that if the tree 
etlici arbotem dicamus; rationeni of a neighbour presses so closely on 
enim non pemiittero ut alterius the ground of Titius as to take root 
arbor esse intelligatur, cpiain cujus in it, we iironounce that the tree be- 
in fundum radices egisset. Et Ideo comes the property of Titius. For 
prope conlinium ai’bor posita, si reason does not permit, that a tree 
etiain in vicini fundum radices ege- should be considered the pro^perty of 
lit, communis fit. any one else than of him in whose 

ground it has taken root ; and there- 
fore, if a tree, planted near a boun- 
dary, extends its roots into the lands 
of a neighbour, it becomes common. 

Gai. ii. 74; D. xH. 1. 7. 13. 

The tree, after it had once taken root, did not belong to its 
former owner, although it was afterwards severed from the soil. 
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It would seem natuJal that it should belong to him, because it 
was separable from the soil, and did not become a part of it more 
than the materials of a building became part of the soil ; but the 
jurist considered that the nourishment it had drawn from the soil 
had made it a new tree, alia facta est (D. xli. 1. 26. 2), and thus 
the owner of the soil claimed it by occupation. 

When the text says that the tree wdiich strikes root into the 
soil of Titius belongs to Titius, this is only to be understood of a 
tree of which all the roots are in the soil of Titius. If only some 
of the roots were in the soil of Titius, the tree would belong 
partly to Titius, partly to its former owner. 


32. Qua ratione autem plantiu 
quju terra coaloscunt, solo ccduiifc, 
eadem ratione fruiiieiita quoc^ue 
quw3 sata sunt, solo cedere intel- 
liguiitur. Ceterum sicut is qui in 
alieno solo a,‘dilicaverit, si ab eo 
doininus petat lediticium, defendi 
potest i)cr excei)tionein doli mall 
secundum ea (pim diximus, ita ejua- 
dem exce})tionis auxilio tutus esse 
I)otest IS qui alieiium fuiidum sua 
iinpenaa bona fide conseruit. 


.32. As plants rooted in the earth 
accede to the soil, so, in the same 
way, grains of wheat w hich have 
been sown ai*e considered to accede 
to the soil. Ihit as he who has built 
on the ground of another may, ac- 
cording to what we luue said, defend 
himself by an exception of dolus 
mdhts^ if the lU'oprietor of the ground 
claims the building, sd also he may 
protect himself by the aid of the same 
exceiition, who, at his own expense 
and acting <l»t>na Jide^ has sown another 
man’s laud. 


Gai. ii. 75, 76; D. xli. 1. 9. 


33. Literie quoque, licet aureie 
sint, perinde chartis menibranisciue 
cedunt, ac solo cedere solent ea 
qum insedificaiitur aut inseruntur : 
ideoque si in chartis membranisve 
tuis carmen vel historian! vel ora- 
tion em Titius scripserit, hujus cor- 
poris non Titius sed tu dominus e.sse 
vidoris. Sed si a Titio petas tuos 
libros tuasve membranas, nec im- 
pensas scriptural solvere jiaratus sis, 
potent se Titius defendere per ex- 
ceptionem doll mali, uthiue si 
earum chartarum membranarumve 
possessionem bona fide nactus est. 


33. Written characters, although of 
gold, accede to the paper f>r parch- 
ment on which they are written, just 
as whatever is built on, or sown in, 
the soil, accedes to the soil. And 
therefoie if Titius has written a 
poem, a history, or an oration, on 
your paper or parchment, you, and 
not Titius, are the owner of the writ- 
ten paper. But if you claim your 
books or parchments from Titius, but 
refuse to defray the cost of the writing, 
then Titius can defend himself by an 
excejition of dolus mains ; that is, if it 
w'as bona Jido that he obtained posses- 
sion of the papers or parchments. 


Gai. ii. 77; D. xli. 1. 9. 1. 

In this case the letters are inseparable from, and subordinate 
to, the Substance on which they arc written, and become at once 
the property of the owner of that substance. 


34. Si quis in aliena tabula pinx- 
erit, quidam putant tabulam pic- 
ture cedere ; aliis videtur picturain, 
qualiscumque sit, tabulse cedere. 
Sed nobis videtur melius esse tabu- 
lam picturm cedere; ridiculum est 
enim picturam Apellis vtl Parrhasii 


34. If a person has painted on the 
tablet of another, some think that 
the tablet accedes to the picture, 
others, that the picture, of whatever 
quality it may be, accedes to the 
tablet. It seems to us the better 
opinion, that the tablet should accede 
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to the pictule; for it is ridiculous 
that H painting of Apelles or Parrha- 
sius should be but the accessory of 
a thoroughly worthless tablet. But 
if the owner of the tablet is in pos- 
session of the picture, the painter, 
should he claim it from him, but re- 
fuse to pay the value of the tablet, 
may be repelled by an exception of 
dolus mains. If the painter is in 
possession of the picture, the law per- 
mits the owner of the tablet to bring 
a ntllis actio against him ; and in this 
case, if the owner of the tablet does 
not pay the cost of the picture, he 
may also be repelled by an exception 
of dolus mains \ that is, if the painter 
obtained possession hotia fide. If the 
tablet has been stolen, whether by the 
j)ainter or any one else, the owner of 
the tablet may bring an action of 
theft. 

Gai. ii. 78; D. xli. 1. 9. 2. 

I 

As written characters belong to the owner of the substance 
on which they arc written, it would seem to follow that a ])aint- 
ing also would belong to the owner of the substance on which it 
Avas painted; and Paul (D. vi. 1. 23. 3) decides that it does, say- 
ing that the ])ainting could not exist without the substance on 
which it was i)ainted, and therefore acceded to it. Gains, whose 
opinion is adopted in the text, makes the great value of the paint- 
ing the reason for an exception to the rule. But the owner of 
the tablet or substance, on which the painting was painted, had in 
one way something of the rights of an owner; for if the painter 
was in possession of the painting, the owner of the tablet was not 
left only to a personal action for the value of the board, but could 
claim the board itself. The action by which he did so was termed 
7ifills^ because it was only an equitable method of ]:)rotecting him, 
the prajtor allowing him to assert fictitiously that he was the 
owner. The direct legal power of claiming the tablet {vindicatio 
recta) was in the painter whose property the tablet had become ; 
but the former owner of the tablet was allowed still to treat it 
as his, in order to compel the painter to pay its value. If, when 
the actio utilis was brought, the painter paid the value of the 
tablet, the right of action was at an end, and the ownei^ of the 
tablet could not get possession of the picture by offering to pay 
its cost. 

Consequens est ut utilis actio, &c. It would not follow from 
the painter possessing that the owner of the tablet should have a 
real action of any kind. On the contrary, it was an exception 
that then he should have one. Therefore consequens must be taken 
as meaning ‘ in accordance with the principles of law ; ’ or the 
sentence must be taken as meaning, ^ If thfi painter is in posses- 


in accessionem vilissimse tabnl® 
cedere. Unde si a domino tabulm 
imaginem possidente, is qni piiixit 
earn petat, nec solvat pretitim ta- 
bulae, poterit per exceptionem doli 
mali snbmoveri. At si is qiii pinxit 
possideat, consequens est ut utilis 
actio domino tabuke adversus eum 
detur: quo casii, si non solvat im- 
pensam picturaj, poterit per excep- 
tioneiii doli mali repelli, utiejne si 
bona lide jjossessor fuerit ille qui 
l)ieturam imposuit. Illud cnim 
palaiii est, (piod, sive is qui pinxit 
su]>ripuit tabulas, sive alius, com- 
petit domino tabularum furti actio. 
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Sion,’ this circumstance places the owner of the tablet in such a 
hard position that it is thought right he should have a utilis 
actio. 


35. Si quis a non domino quern 
dominum esse crediderit, bona fide 
fundum emerit, vel ex donatione 
aliave qualibet justa causa leque 
bona fide acceperit, naturali ratione 
placuit fructus quos percepit, ejus 
esse pro cultura et cura ; et ideo si 
postea dominus supervenerit, et 
fundum vindicet, de fructibus ab eo 
consumptis agere non potest. Ei 
vero qui abeiium fundum sciens 
possederit, non idem concessum est : 
itaque cum fundo etiam fructus, 
licet consumpti sint, cogitur resti- 
tuere. 


35. If any one has hona Juie pur- 
chased land from another, whom 
he believed to be the true owner, 
when in fact he was not, or has hona 
fide ac(piired it from such a person 
by gift or by any other good title, 
natural reason demands that the 
fruits which he has gathered shall be 
his in return for his care and culture. 
And therefore, if the real owner after- 
wards appears and claims his land, lie 
can have no action for fruits which 
the possessor has consumed. Ihit the 
same allowance is not made to him 
who has knowingly been in possession 
of another’s estate ; and therefore, ho 
is compelled to restore, together with 
the lands, all the fruits, although they 
may have been consumed. 


D. xli. 1. 48 ; D. xxii. 1. 15. 


Justinian now passes to the interest (X a hona Jide possessor 
and a usufructuary in the fruits of land, a subject to which he is 
led by having spoken of other ways in which the interest of the 
owner of the soil was limited. 

A person would be said to possess bona Jide and ex justa causa 
who had received a thing from a person he believed to be the 
owner in any method by which ownership could legally pass. 

As long as the fruits still adhered to the soil, that is, were 
still ungathered, they belonged to the owner of the soil. If 
gathered, but not consumed, they belonged to the hona Jide pos- 
sessor as against every one except the owner of the soil. When 
the owner of the soil claimed them, they became his, for they had 
only been the property of the bona Jide possessor interim (1). xli. 
1. 48), that is, provisionally; but if they had been consumed, the 
owner of the soil could not recover their value from the bona Jide 
possessor. The mala Jide possessor, on the contrary, was obliged 
to give the value even of those that were consumed {restituere 
fructus consumptos). • 

There seems little doubt that the interest of the bona Jide pos- 
sessor extended over all the fruits of the land, and not only ov(*r 
those produced by his cultivation and care (see D. xli. 1. 48), 
although Pomponius (D. xxii. 1. 15) seems to limit it to the 
latter. 

3G. Is ad quern ususfructus fundi 36. The usufructuary of laud is 
pertinet, non aliter fructuum do- not owner of the fruits until ho Ii<is 
minus efiicitur, quam si ipse eos himself gathered them ; and, tliere- 
perceperit ; et ideo, licet maturis fore, if he should die while the 
fructibus nondum tamfen perceptis fruits, although ripe, are yet un- 
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decesserit, ad hererlem ejus non gathered, thSy do not belong to his 
l)ertinent, sed doniino proprietatis heirs, but are the property of the 
adqniruntur. Eadem fere et de owner of the soil. And nearly the 
colono dicuntur. same may be said of the coZtwim. 

The interest of the usufructuary has a special Title (Tit. 4) 
devoted to it, and all remarks u])on it may be reserved till we 
arrive at that Title. 

Eadem fere. The heirs of the colonus could gather fruits not 
gathered by him', for his rights did not perish with him ; but the 
heirs of the usufructuary had no rights transmitted to them, and 
could not therefore gather fruits which he had not gathered. 


,S7. In pecudiim fnictu etiam 
hetus est, sicut lac, pili et lana. 
Itaqiio agni, hfedi et vituli et eqnuli 
et snculi statim naturali jure do- 
niiiiii fructuarii sunt. Partus vero 
ancill?fi in fmctu non est, itafjuc ad 
dorainum proprietatis pertinet ; ab- 
surdum enim videbatur horninem 
in fmctu ess^, cum omnes fructus 
rerum natura gratia lioininis com- 
paraverit. 


37. In the fruits of animals are 
included their young, as well as their 
milk, hair, and wool ; and therefore 
lambs, kids, calves, colts, and young 
pigs, immediately on their birth be- 
come, by the law of nature, the pro- 
])crty of the usufnictuary ; but the 
off'spring of a female slave is not con- 
sidered a fmit, but belongs to the 
owner of the property. For it seemed 
absurd that man should be reckoned 
a fruit, when it is for man’s benefit 
that all fmits are provided by nature. 


f 

D. xxii. 1. 28. pr. and 1. 


Ulpiau gives, as a reason for the children of slaves not being 
in fnictu, that non temere ancillcp ejus rei causa comparantur ut 
pariant, (D. v. 3. 27.) There were, however, many animals, 
cows or mares for instance, used for draught, that could not be 
said to be expressly destined to bear offspring, and yet their off- 
spring Avas in fnictu. 


38. Sed si gregis usumfructum 
quis habcat, in locum demortuorum 
capitum ox f(otu fructuarius sum- 
mittcre dobet, ut Juliano visum est ; 
et in vincamm demortuarum vcl 
arborum locum alias debet substi- 
tuorcf: recte enim colore debet et 
quasi bonus paterfamilias. 


38. The usufructuary of a flock 
ought to replace any of the flock that 
may happen to die, by supplying the 
deficiency out of the young, as also 
Julian was of opinion. So, too, the 
usufructuary ought to supply the 
place of dead vines or trees. For he 
ought to cultivate with care, and to 
use everything as a good father of a 
family would use it. 


This paragraph relates entirely to the subject of Title 4. 


30. Thesauros quos quis in loco 
Buo invenerit, divus Hadrianus na- 
turalem mquitatora secutus ei con- 
cessit qui invenerit; idemquo sta- 
tuit, si quis in sacro aut religiose 
loco fortuito casu invenerit. At si 
quis in alieno loco, non data ad hoc 
opera, sed fortuito invenerit, dimi- 
dium inventori, dimidiuin domino 
soli concessit ; et convenienter, si 


39. The Emperor Hadrian, in 
accordance with natural equity, al- 
lowed any treasure found by a man 
in his own land to belong to the 
finder, as also any treasure foimd by 
chance in a sacred or religious place. 
But treasure found without any ex- 
press search, but by mere chance, in a 
place belonging to another, he granted 
half to the mider, and half to the 
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proprietor of tlie soil. Consequently, 
if anything is found in a place be- 
longing to the emperor, half belongs 
to tlie tinder, and half to the emperor. 
And hence it follows, that if a man 
finds atiy thing in a place belonging to 
the Ji.scuSj the public, or a city, half 
ought to belong to the finder, and half 
to tlio Jiscus or the city. 

D. xli. 1. C3; D. xlix. 14. 3. 10. • 

ThesaumSy says Paul (D. xli. 1. 31. 1), cst vefus qitmdam de- 
fositiofecunm (that is, of anything valuahle), cujvs non c.rfat me^ 
moriay nt jam dominum non haheat Of course if it was known 
who placed it there, it was known to whom it belonged. But 
a treasure, though its depositor was unknown, was not considered 
exactly as a res nullius. The owner of the land in which it was 
found had always some interest in it. If he found it himself, it 
all belonged to him; if another person found it, the finder and 
the owner of the land divided it equally. When there was no 
owner of the land, as when the place was sacred or Religious, the 
finder took it all ; but no one was allowed to make the search for 
treasures an excuse for digging up tombs and sacred ])laces, or 
for digging up other men’s ground ; jiiid* therefore it was only 
when the discovery was quite accidental, and the finder had made 
no search for it, that the treasure, or the half of it, as the case 
might be, was j^ermitted to belong to him. 


quis in Csesaris loco ii>5rcnerit, di- 
iiiidium inventoris, dimidiurn C« 3 - 
saris esse statuit. Cui conveniens 
est, ut si quis in fiscal! loco vel piib- 
lico invenerit, dimidiurn ipsius esse, 
dimidiurn fisci vel civitatis. 


40. Per traditionem quoque jure 
natural! res nobis adquiruntur : nihil 
enim tarn conveniens est natural! 
mquitati, ([uam voluntatem doniini 
volcntis rein suam in aliuui trans- 
ferre, ratain haberi. Et ideo cujus- 
cumejue generis sit corporalis res, 
tradi potest et a domino tradita alie- 
natur. itaque stjpendiaria quoque et 
tribiitaria pnedia eodem modo alic- 
nantur: vocantur autem stipen diaria 
et tributaria proedia, quae in i>ro- 
vinciis sunt : inter qum ncc non ct 
Italica pnedia ex nostra constitutione 
nulla est differentia ; sed si quidem 
ex causa donation! s aut dotis aut 
qualibet alia ex causa tradantur, 
fiine dubio transferuntur. 


40. Another mode of ac(juiring 
things according to natural law is 
tradition ; for nothing is more con- 
formable to natural equity than tliat 
the ■wishes of a person, who is de- 
sirous to transfer liis })roporty to 
another, should be confirmed; and 
therefore corjioreal tilings, of what- 
ever kind, may be passed by tradi- 
tion, and when so passed by their 
owner, are made the property of 
another. In this way are alienated 
stipendiary and tributary lands, that 
is, lands in the provinces, between 
which and Italian lands there is now, 
by our constitution, no diiference, so 
that wVfeii tradition is made of them 
for imrposo of a gift, a marriage 
portion, or any other object, the 
propei*ty in them is undoubtedly 
transferred. 


D. xli. 1. 9. 3 ; C. vii. 25. 

'When the property in a thing was to be transferred from one 
person to another, it was necessary that the process should be 
complete in four points ; — 1. The person who transferred it must 
be the owner ; 2. H« must place the person to whom he trans- 
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ferred it in legal possession of the thing ; 3. 3e must transfer the 
thing with intention to pass the property in it ; 4. The person to 
whom it was transferred must receive it with intention to become 
the owner. 

The placing another in legal possession of a thing was termed 
the trnditio of that thing. In the simplest case, that of a por- 
table moveable, the owner might really hand over the thing to 
the person who was to become its possessor ; but in no case was 
it necessary tha£ this should be done ; what was necessary was 
that the party who was to receive it should have the thing in his 
power, and that the two parties should express, in any way what- 
ever, the wish of the one to transfer, of the other to accept, the 
possession. The thing need not be touched ; land, for instance, 
need not be entered on ; but the person who was to be placed in 
possession must have the thing before him, so as to be able, by a 
physical act, to exercise power over it. (See Savigny on Pos^ 
session^ Bk. ii. secs. 16 and 17.) 

Property could not be transferred by mere agreement. ( 7Va- 
ditiombus et usucapionihus^ non midis pactis dominia transferun- 
fur. C. ii. 3. 20.) The agreement was but the expression of the 
intention of the parties ; and this as ineffectual unless it was 
accompanied by the pa'^ty being placed in possession to whom the 
thing was to be transferred. 

Prmdid stipendiarla were provincial lands belonging to the 
people, trihutaria provincial lands belonging to the emperor. 
(Gai. ii. 21.) It will be remembered that, until Justinian de- 
stroyed all distinction between Italian and provincial land by a 
constitution (C. vii. 25), the Italicum solum was a res mancipi^KuA. 
could only be transferred by the peculiar form of mancipatio. 
(See Introd. sec. 59.) 

41. Venditfe vero res et traditse 41. But thinirs sold and delivered 
non alitor emptori adquiruntur, are not acquired by the buyer until 
quam si is venditori protium solve- he has paid the seller the price, or 
rit, vel alio modo ei satisfecerit, satislied him in some way or other, as 
veluti expromissore aut pigiiore by procuring some one to bo security, 
dato. Quod cavetur quidem etiam or by giving a pledge. And, although 
lege duodecim tabulanim, tamen this is provided by a law of the 
recto dicitur et jure gentium, id est. Twelve Tables, yet it may bo rightly 
jure naturali, id etiici. Sed si is qui said to spring from the law of na- 
veiididit, fidem enq^toris secutus est, tions, that is, the law of nature. But 
dicendum est statim rem eiqptoris if the seller has accepted the credit 
fieri. of the buyer, the thing then becomes 

inunediately the property of the buyer. 

D. xviii. 1. 19. 63. 

The seller would generally not have the intention to transfer 
the property until he received the price ; but he might be con- 
tent to receive security for the payment of the price, or he might 
choose to accept the credit of the buyer instead of the price itself ; 
and if, in either of these cases, he intended to pass the property, 
it would pass at once, irrespectively of the price being paid. For 
the meaning of expromissor y see Bk. iii. Tit. 29. 3. 
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42. Nihil autem intej^est, utrum 42. It is immaterial whether the 

ipse dominus tradat alicui rem, an owner deliver the thing liimself, or 
voluntate ejus alius. some one else by his desire. 

D. xli. 1. 0. 4. 

43. Qua ratione, si cui libera uni- 43. Hence, if any one is intrusted 

versonim negotiorum administratio by an owner with the uncontrolled 
a domino permissa fuorit, iscpie ex administration of all his goods, and 
his negotiis rem vondiderit et tradi- he sells and delivers anything which 
dent, facit earn accipientis. is a i)art of these goods, he passes 

the property in it to the person who 
receives the thing. 

D. xli. 1. 0. 4. 

By the will of the owner, the manager of the property is able 
to deal with it ; and if he deals with it, the will of the owner is 
expressed through him. 

44. Interdum etiam sine tradi- 44. Sometimes, too, the mere wish 

tione nuda voluntas domini sulheit of the owner, without tradition, is 
ad rem transferendam, veluti si rem sufficient to transfer the jn’operty in 
quam tibi ali([iiis commodavit aut a thing, as when a person has lent, 
locavit aut apiid te deposiiit, ven- or let to you anything, or deposited 
diderit tibi aut donaverit ; quamvis anything with you, and then after- 
enim ex ea causa tibi earn non tra- wards sells or gives it to you. For, 
diderit, eo tamen ipso quod jiatitur although he^ has not delivered it to 
tuam esse, statim tibi adquiritur you for the purpose of the sale or 
jiroprietas, perinde ac si eo nomine gift, yet by the mere fact of his con- 
tradita fuisset. senting to it becoming yours, you in- 

stantly acquire the jiroperty in it, as 
fully as if it had actually been deli- 
vered to you for the express purpose 
of passing the property. 

D. xli. 1. 1). 5. 

When the person to whom the property in the thing was 
transferred was already in possession of the thing, then, if the 
wishes of the parties to give and receive the property in it were 
added to this, and the person who affected to give the property 
was the real owner, all the conditions of a transfer were com- 
plete. It made no difference what was their respective order 
in time. Generally the expression of will would precede the 
placing in possession, but not necessarily. When the person to 
whom the property in the thing was transferred had only the mere 
detention of the thing, that is, had it iif his keeping and jiower as 
a hirer or depositary would have, but had not the possession of it, 
that is, had not also the intention of dealing with it as an owner, 
all that was necessary to change this detention into po." session 
w^as a change in the anhnua with which it was held ; and of course 
the intention to hold it as an owner was sufficiently shown by 
accepting the transfer of the ])roperty. The person, in like man- 
ner, wdio transferred the property, by doing so sufficiently showed 
his intention of placing the other in possession. Thus the dif- 
ferent elements of traditio were broken up and separated, not, as 

I 
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usual, united in a single act ; and this is What is meant in the 
text by Baying the property passes sine traditione, 

45. Item si qiiis mercos in horreo 45. So, too, any one, who has sold 
depositas vendiderit, simul atque goods deposited in a warehouse, as 
claves horrei tradiderit emptori, soon as he has handed over the keys of 
transfert proprietatem mercium ad the warehouse to the buyer, transfers 
emptorem. to the buyer the property in the goods. 

D. xli. 1. 9. 6. 

The text does not state all that was necessary to transfer the 
property in such a case. It was requisite that the key should be 
given apnd horrea^ at the warehouse fD. xviii. 1. 74). A person 
who was at the warehouse and had the key in his liand was in a 
position to exercise immediate power over the contents of the 
warehouse ; the goods were in his custody, and he was thus placed 
in j)ossession of them. The key was not symbolical, but was the 
means by which he was enabled to deal with the goods as an 
owner. 


4G. Hoc a^iiplius, interdum et in 
incertani personam collata voluntas 
domini transfert rei proprietatem : 
ut ecco, i)ra‘tores et consules qui 
missilia j actant in vulgu#, ignorant 
q\iid eoruin (juisquo sit excepturiis, 
ct tainen (juia volunt quod (piisque 
exceporit ejus esse, statim cum do- 
nuiium efliciunt. 


4C. Nay, more, sometimes the in- 
tention of an owner, although directed 
only towards an uncertain i)erson, 
transfers the property in a thing. For 
instance, when the prmtors and consuls 
throw their largesses to the mob, they 
do not know what each person in the 
mob will get ; but as it is their in- 
tention tliat each should have what he 
gets, they make what each gets imme- 
diately belong to him. 


D. xli. 1. 9. 7. 


47. Qua ratione verius esse vide- 
tur, si rem pro derelicto a domino 
habitam occupaverit quis, statim 
eum dominum eltici. Pro derelicto 
autem habetur quod doniinus ea 
mente abjecerit, utid rerum suanim 
esse nollet, ideoque statim d(^minus 
esse desinit. 


47. Accordingly, it is quite true to 
say that anything which is seized on, 
wdien abandoned by its owner, bectimes 
immediately the propci’ty of the person 
who takes j)()ssession of it. And any- 
thing is considered as abandoned, 
wrliich its owner has thrown away with 
a wish no longer to have it as a pai-t of 
his proj)erty, as it therefore imme- 
diately ceases to belong to him. 


D. xli. 7. 1. 


It might seem as if Hhe property in tilings abandoned was 
transferred, like that in things thrown to the mob, by the wish of 
the owner to transfer it to the person who should first take pos- 
session of it ; but it is much more natural to consider, with the 
text, that the thing becomes a res nuUius by being abandoned, 
and the property of the first occupant by being taken posses- 
sion of. 


48. Alia causa est eamm rerum 48. It is otherwise with respect to 
qufe in temiiestate maris, levandm things thrown overboard in a storm, 
navis causa, ejiciimtur ; hae eniin do- to lighten a vessel ; for they remain 
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minorum permanent, quia palam est 
eas non eo animo ejici quod quis eas 
habere non vult, sed quo ma^s cum 
ipsa navi maris periculum effugiat. 
Qua de causa, si quis eas lluctibus 
expulsas, vel etiam in ipso mari nac- 
tus, lucrandi animo abstulerit, fur- 
turn committit ; nec longe discedere 
videntur ab his qum de rlieda cur- 
rente non intelligentibus dominis 
cadunt. 


the property of their owners ; as it is 
evident that they were not thrown 
away through a wish to get rid of 
them, but that their owners and the 
sliip itself might more easily escape 
the dangers of the sea. Hence, any 
one who, with a view to profit himself 
by these, takes them away when washed 
on shore, or found at sea, is guilty of 
theft. And much .the same may be 
said as to things which drop from a 
carriage in motion, without the know- 
ledge of their owners. 


D. xli. 1. 9. 8 ; D. xlvii. 43. 4. 


A thing could not be considered as abandoned and made a I'rs 
nulUus unless its owner intended to cease to be its owner. 


Tit. II. DE KEBUS INCORPORALIBUS. 

Qumdam prmterea res corporalcs Certain things, again, ^re corporeal, 
sunt, (piaidain mcorporales. others incorporeal. 

Gai. ii. 12 ; D. i. 8. 1. 

Justinian, after having spoken of the natural inodes of 
acquiring property in things, returns in this Title to the division 
of things, and adds one more divi.sion, that of tilings corporeal and 
incorporeal, to the divisions gi\on at the beginning of the last 
Title. Our senses tell us what things corporeal are : things 
incorporeal are rights, that is, fixed relations in which men stand 
to things or to other men, relations giving them power over things 
or claims against persons. And these rights are themselves the 
objects of rights, and thus fail under the definition of things. For 
instance, the right to walk over another man’s land is said to be 
an incorjioreal thing; for we may have a claim or right to have 
this right, exactly as, if the land belonged to us, we should have 
a right to have the land. These rights over things were termed 
jura In rem, and these tn some of the more important of 
which are treated of in this part of the Institutes, were almost 
exactly on the footing of ‘ res ’ in Roman law, and were the 
subjects of real actions equally with things corporeal. (See Introd. 
sec. 50.) This language of Roman law is rather, perhaps, m 
accordant^e with popular language and practical convenience than 
theoretically accurate. Strictly speaking, the ownership of a 
field is just as much incorporeal as the ownershi}) of a liglit of 
way over a field, and in both cases the law only treats of the cor- 
poreal thing, the field, with reference to the incc^rporeal right‘d. 

We can hardly speak of the possession of a thing incorporeal, 
but still the actual exercise of the right so much resembles the 
occupation and using of a corporeal thing, that the term (jttasi- 
jwssessio has been em})foyed to denote the position of a person who 

I 2 
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exercises the right without opposition, ancf exercises it as if he 
were its owner. As little can we speak of the traditio or delivery 
of a right, but just as quasl-pnssessio is used to express a jiosition 
analogous to that of a possessor, so quasi-traditio is a term used to 
signify the placing a person in this position. 

1 . Cor])orales hco sunt, quae sui 1. Corporeal things are those which 

natiira tangi i>ossunt : veluti fundus, are by their nature tangible, as land, a 
lioino, vestis, >uruin, argentum, et slave, a garment, gold, silver, and other 
denique aliai res innumerabiles. things innumerable. 

Gai. ii. 13 ; D. i. 8. 1. 1. 

2. Incorporales autem sunt, quae 2. Incorporeal things are those 

tangi non possunt : qualia sunt oa which are not tangible, such as are 
<)u;e in jure consistunt, sicut heredi- those which consist of a right, as an 
tas, ususfnictus, usus, obligationes inheritance, a usufruct, use, or obli- 
(pioquo modo contractse. Necadrem gations in whatever way contracted. 
])ertinet, quod in hereditate res cor- Nor does it ni«ake any difference that 
jxirales continentiu* ; nam et fructus things corporeal ate contained in an 
(pii ex fundo percipiuntur corporales inheritance ; for fruits, gathered by the 
sunt, et id quod ex aliqua obliga- usufructuary, are corporeal ; and that 
tione nobis d^betur, plenimque cor- which is due to us by virtue of an obli- 
porale est, veluti fundus, homo, gation, is generally a corjioreal thing, 
])e(‘unia : nam ipsum jus hereditatis, as a field, a slave, or money ; while 
et i])sum jus utendifniendi, et ipsum the right of inheritance, the right of 
jus obligationis incoiqiorale est. usufruct, and the right of obligation, 

are incorporeal. 

Gai. ii. 14 ; D. i. 8. 1. 1. 

3. Eodem numero sunt jura prm- 3. Among things incorporeal are 

diorum urbanorum et rusticorum, the rights over estates, urban and 
qua» etiam servitutes vocantur. rural, which are also called servitudes. 

Gai. ii. 14; D. i. 8. 1. 1. 

In the last section it was said that usufruct, a personal servi- 
tude, was an incorporeal thing, and the same is now said of real 
or ])ncdial servitudes. This is intended as an observation pre- 
litninary to the three next Titles, 'which treat of servitudes. By 
servitudes are meant certain jiortions or fragments of the right of 
ownership separated from the rest, and eufoyed by persons other 
than the owner of the thing itself. When the servitude was given 
to a particular person, it was said to be a ])ersonal servitude; 
when it w^as associated with the ownership of another thing, so 
that whoever was the owper of tliis other thing was the owner of 
the servitude, the servitude w^as said to be a real or ])r‘mdial servi- 
tude; the latter term being used because it was indispensable 
that there should be an immoveable thing (see paragraph 3 of 
next Title), in virtue of which the right given by the servitude 
w^as exercised ; and the w^ord prcBdium being taken in a general 
sen«e, was used to denote this immoveable. The thing over 
which the prajdial servitude w^as exercised w^as also always an 
immoveable. Things over wdiich servitudes, whether personal or 
])ra'dial, Avere exercised, wore said to serre the person to Avhom or 
tlu' thing to Avhich the servitude Avas attached; and hence the 
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terms servitus, res sSrviens were employed, the thing in right of 
which the servitude was enjoyed being, in opposition, termed res 
dominans, (See Introd. sec. 64.) 

No one could have a servitude over his own thing, nulU res 
sua servit. (D. viii. 2. 26.) For as he was the owner of all the 
portions into which the right of ownership was separable, he 
could not have a second riglit of ownership over any one portion 
separated from the rest. Again, as a servitude was the subtrac- 
tion of some one portion of ownership, it could* never have the 
effect of making the owner of the res servievs do any positive act ; 
its force was either to make him undergo something, as that 
another should exercise a certain power over a thing of which he 
was owner, or to make him abstain from doing something which 
as owner of the tiling he had power to do. Serclfufttm non ea est 
natura ut aliquid faclat qulsy sed ut aliqutd patiatur eel non 
faciat, (D. viii. 1. 15. 1.) Lastly, it may be observed that a 
praedial servitude was indivisible; the person who enjoyed the 
servitude could not break up this fragment of ownership \nU) 
lesser fragments, but a usufruct could be divided. 

Tit. hi. DE SERVITUTIBUS. 

• 

The servitudes of rurjil immove- 
ables fire, the right of passage, the 
right of passage for beasts or veliicles, 
the right of way, the right of passage 
for water. The right of passage is tlie 
right of going or passing for a man, 
not of driving beasts or vehicles. The 
right of passage for beasts or vehicles 
is the right of driving beasts or vehicles 
over the land of another. 8o a man 
who has the right of passage simi)ly 
has not the right of jjassage for beasts 
or vehicles ; but if he has the latter 
right he has the former, and he may 
use the right of passing without having 
any beasts with him. The right of way 
is the right of going, of driving be.'ists 
or vehicles, and ot walking ; for the 
right of way includes the right of pas- 
sage, and the right of passage for beasts 
or vehicles. The right of passage for 
water il the right of conducting water 
through the land of another. 

D. viii. 3. 1. 

Prmdial servitudes, that is, servitudes possessed over one im- 
moveable in right of having another immoveable, were divided 
into those of rural and urban immoveables {preedia rustica vel 
urhana). The distinction undoubtedly arose from the one kind 
being more common in the country, the other in the town. But 
the distinction, as it was practically understood, soon lost the 
traces of its origin ; find a servitude was said to be that of a rural 


Rusticorum praidiorum jura sunt 
hflcc : iter, actus, via, acpucductus. 
Iter est jus eundi ambulandi ho- 
minis, non etiam jumentum agendi 
vel vehiculuin. Actus est jus ageiidi 
vcl jumentum vel vehiculum : ita- 
qiie qui habet iter, actum non ha- 
bet ; qui actum habet, et iter habet, 
eoque uti potest etiam sme jumento. 
Via est jus eundi et agendi et am- 
bulandi : nam et iter et actum in se 
continet via. Aqumductus est jus 
aqum ducendsc per f undum alienum. 
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immoveable when it was one which affected the soil itself, and 
that of an urban immoveable when it was one which affected the 
superficies, that is, anything raised upon the soil. Seraitutes 
prcediorum alicB in solo, alicB in superficie consistunt. (D. viii. 1. 3.) 
If the servitude was one which affected the soil, and for the enjoy- 
ment of which the soil itself sufficed, as, for instance, the right to 
traverse another man’s land, or to draw water from his spring, it 
made no difference where the land or the spring was situated. 
They might be ‘in the heart of a city, and yet the servitude was 
one of a rural immoveable. So, too, if the servitude was one 
which affected something built or j)laced on the soil, as, for 
insiance, the right to place a beam in another man’s building; 
although this building was in the country, the servitude was one 
of an urban immoveable. In this paragraph and in paragraph 2, 
instances are given of servitudes of rural immoveables. The object 
of the servitude iter was the power of passing across land on foot 
or horseback, iter est qua quis pedes vcl eques commeare potest, 
(I), viii. 3. 12.) That of the servitude actus was the j)ower of 
driving animals or vehicles across land, qui actum habet, et plav- 
strum ducere, et jnnieuta (ujere potest, (D. viii. 3. 7.) That of the 
servitude via was the power of using the road in any way what- 
ever, as, for instance, of dragging stones or timber over it, which 
he could not do if he had only the actus (D. viii. 3. 7); and of 
having it, in the absence of special agreement, of the width pi’o- 
vided by the law of the Twelve Tables, that is, eight feet where 
it ran straight, and sixteen feet where it wound round to change 
its diiection, %^ia* laiitudo ejr lege Dnodecim Tahvlaruni iu por-^ 
rectum octo jiedes habet ; iu an fractum, id est ubi fiexum est, sedecim, 
(D. viii. 3. 8.) Of course the larger of these rights comjwehended 
the smaller ; if a person had the right of driving over land, he had 
the right of passing over it. A special agreement might indeed 
be made to the contrary : a person might, for insiance, grant the 
right of driving beasts, but insist that the way should never be 
used excejit when beasts were driven. 

1. Pra3dionim urban oruin servi- 1. The servitudes of urban im- 
tutes sunt quye sediticiis inhyerent : moveables are those which a])pei*tain to 
ideo urban oruin priediorum dictm, buildings, and they are said to be ser- 
quoniam a3dilicia omnia urbana vitudes of urban immoveables, because 
pnodia appellamus, etsi in villa we term all edifices urban immoveables, 
ledificata sint. Item urbaunrum although really built in the country, 
pra'diorum servitutes sunt Ine : ut Among these servitudes arc the fcUow- 
vicinus onera vicini sustineat, ut in ing : that a person has to su^iport the 
parietem ejus liceat vicino tignum W'cight of the adjoining house, that a 
immittere, ut stillicidium vel flu men neighbour should have the right of in- 
recipiat quis in aides suasvel in areaiii sorting a beam into his wall, that he 
vel in cloacam, vel non recijiiat, et has to receive or not to receive the 
ne altius tollat quis a3des suas, ne w^-iter that drops from the roof, or that 
luminibus vicini otheiat. runs from the gutter of another man’s 

house on to his building, or into his 
court or drain ; or that he is not to 
raise his house higher, or not to obstruct 
his neighbour’s lights. 

D. viii. 2. 2. 
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The words qu(B cBdiJiciis inh(Brent in the text, are equivalent 
to the in superjicie consistunt of Paul. (D. viii. 2. 20.) The 
servitudes attach to some building raised on the soil. 

Onera vicini sustineat — By this servitude a wall or pillar of 
the res serviens was obliged to support the weight of the res 
dorninans. The owner of this wall or pillar, so long as he remained 
owner, was bound to keep it in good repair, so as to continue to 
support the weight safely. (D. viii. 5. 6. 2.) But the owner of 
the wall, into which a beam was let by the servitude tipni im^ 
mittendi, was not compelled to repair the wall, in order that the 
beam might rest there safely. (D. viii. 5. 8. 2.) 

It is easy to understand what is meant by the servitudes 
stillictdii vel Jiuminis recipiendi and altius non tollendi. By the 
one the res serviens was made to receive the rain-water of the 
res dominans, by the other the res serviens was prohibited from 
being raised above the res dominans. But in the text we have 
the servitude stHUcidu vel flmninis non recijnendi, and in the 
passage of the Digest (viii. 2. 2), from which much of the text is 
borrowed, we read of a servitude altius tollendi \ and it is not 
very easy to understand what these servitudes were. ^Theophilus, 
in his paraphrase of this section, thus explains the former. Aut 
tujus hvjiismodi (i.e. stUlieidia tua in meas c§desj)rojiciendi) liahehas 
in aides meas ; et ro(javi te ne stillicidia tua aut ranales tn domnm 
vel arearn meam projiceres. Thus it would aj)pear that the servi- 
tude non recipiendi was an extinction of a pre-existent servitude 
recipiendi^ made in favour of the owner of the res serviens. So, 
too, the servitude altius tollendi is explained to mean the allowing 
the house of a neighbour to be built above ours; so that the 
neighbour who was previously under a servitude, or, at any rate, 
of an obligation non altius tollendi, by the creation of what may 
be called a counter-servitude, does away with the impediment to 
his building above our house. If it were really a servitude, as we 
should certainly suppose from the language of Thcophilus, that 
was extinguished or nullified by this new counter-servitude, it 
seems scarcely natural that this should not be given among the 
modes of ending a servitude, and still more, that the usual language 
of the jurists with resjiect to the extinction of a servitude should 
be departed from. The ordinary phrase was, that the thing 
affected, the res servie?is, was freed, res liheratur, and it seems a 
very cumbrous mode of effecting the tiberatio rei to create a new 
servitude, when the object would have been at once accomplished 
by merel}’' surrendering the existing servitude to the owner of 
the res serviens. The commentators are therefore driven to 
understand that the right previously existing, that, namely, of 
having our water flow into our neighbour’s house, or of having 
our neighbour’s house ke^jt at the level of our own, wa& not a 
servitude, but was given by law. Positive enactments, such as 
we read of in Tac. Annul, 15. 43 ; Suet. Aug. 89 ; I), xxxix. 

1. 1. 17, may have decided that adjoining houses should, in par- 
ticular places, for the mutual advantage of the owners, be cf the 
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same level, or pour off their water on to* the adjoining house, 
while those persons who were intended to be benefited might still 
forego this advantage, if they pleased to allow of a servitude being 
created to do away with the effect of the enactment. It must, 
however, be confessed, that no one who reads the passages in 
which enactments for the regulation of buildings are mentioned, 
would suppose that individuals were ever allowed to infringe 
them by the mere permission of their neighbours. All that we 
can be quite sure of is, that these servitudes, which were the 
contraries of other servitudes, were constituted for the benefit 
of the owner of a thing that previously had been under some 
disadvantage. 

It is to be observed that words are sometimes used to express 
servitudes which seem proper to the owner of the res dominans, 
not to the owner of the res serviens. Thus, if the above explana- 
tion is correct, the servitus tollcndi means the servHus patiendi 
vicinum tollere (see Ilk. iv. Tit. 6. 2), and what is termed in the 
text, as it would seem more properly, the servitus stillicidii red-- 
piendiy is termed in the Digest (viii. 2. 2) the servitus stillicidii 
avertendi. * 

Ne Ivminihus ojficiat, — There was also a servitude termed the 
jus luniinumy between^ which and that ne lutninihns ojjflriat the 
difference was probably one of degree. The jus luminum pre- 
vented a neighbour blocking up our lights ; the servitude ne 
luminihus officiat prevented his doing any tiling, whether by 
building, planting trees, or by any other means, whereby the 
liffht was in any way, however slightly, intercepted from our 
house. (I), viii. 2. 15. 17. 40.) 

2. In msticomm iiroediorum ser- 2. Some think that among the ser- 

vitntes (piidam comimtari recto pu- vitndes of rural estates are rightly 
tanta(|inehaiistuni,pecorisada(iuain included the right of drawing water, 
adpulsum, jus pascendi, calcis co- of watering cattle, of feeding cattle, 
quenda*, areme fodiendie. of buming lime, of digging sand. 

D. viii. 3. 1. 1. 

There are many servitudes, both of rural and of urban im- 
moveables, mentioned in the Digest, besides those given as 
examples in the Institutes. 

3. Ideo autem hje servitutes pne- 3. These servitudes are called the 

diorum appelhmtur, quoniami sine servitudes of immoveables, because 
prrediis constitui non possunt : nemo they cannot exist without imiiiove- 
enim potest servitutem adipiirero ables. For no one can acquire or 
urbani vel rustic! priedii, nisi qui owe a servitude of a rural or urban 
habet x^rfedium ; nec quisquam de- immoveable, unless he has an im- 
bere, nisi qui habet x^rmdium. moveable belonging to him. 

D. viii. 4. 1. 1. 

The nature of most servitudes of urban immoveables demanded 
that the immoveable over which, and the immoveable in right of 
which, the servitude was exercised, should be contiguous: but 
when the servitude was one of rural immoveables, the proedia 
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need not necessarily l5e near together. Still, however, a servitude 
was not permitted to exist which was useless to its owner ; and a 
person could not have a right of way, for instance, over the land 
of another, if he was prevented from using the way by land, over 
which he had no servitude, lying between his land and that over 
which the servitude was to be exercised. (D. viii. 1. 14. 2.) 

There was another difference between the servitudes of rural 
and urban immoveables. The latter were, for the most part, used 
continuously, the former only at times. The beam, for instance, 
always rested in the wall ; there was no moment in which the 
owner of the res serviens was not prohibited from blocking up his 
neighbour’s lights. But the way was not always being used, 
nor were cattle always being watered (D. viii. 1. 14); and this 
difference was productive of very important results. For instance, 
servitudes might be lost by not being used ; but as the servitudes 
of most urban immoveables were by their nature perpetually used, 
they were preserved without their owner taking any trouble to 
preserve them, and possessory rights could be acquired in them, 
which, with a few exceptions, could not be acquired ip servitudes 
whose usage was not continuous. (D. viii. 2. 20.) 

4. Si quis velit vicino aliquod jus 4. If any one wishes to create a 
constituere, pactionibus atque stipu- right of tliis sort in favour of his 
lationibiis id efiicere debet. Potest neighbour, he must effect it by agree- 
etiam in testamento quis heredein ments and stijmlations. A person can 
suum damnare, ne altius tollat {edes also, by testament, oblige his heir not 
suas, ne lumimbus uedium vicini offi- to raise his house higher, not to ob- 
ciat, vel ut patiatur euin tignuin in struct a neighbour’s lights, to permit 
panetem immittere vel stillicidiuin a neighbour to insert a beam into Ins 
habere, vel ut patiatur emu per fun- wall, or to receive the water from an 
dum ire, agere, aquanive ex eo adjoining roof ; or, again, lie may 
ducere. oblige his heir to allow a neighbour 

to go across his land, or to drive 
beasts or vehicles, or to conduct water 
across it. 

Gai. ii. 31 ; D. viii. 4. IG. 

Gaius tells us (ii. 29), that servitutes proidiorum rKsticorum 
were among res mancipi (see Introd. sec. 59), while seroifufes 
preediorurn vrha norum were not, and that the former were con- 
stituted by manclpatio ; the latter, as well as personal servitudes, 
were constituted by the process termefj w jure cdssio. (See in- 
troductory note to this Book.) But these modes of constituting 
servitudes were only applicable to the solvm ltalicum\ in the 
provincial lands, where there was no legal ownershij) at all, no 
ownership of servitudes could be given. But Gaius says, that if 
any one wished to create a servitude over provincial pra*di(i^ he 
could effect it pactionibus et stipulationihus, using the words of the 
text. The parties agreed to constitute tlie servitude, and this 
agreement (pactio) was generally, perhajis almost always, followed 
by a stipulation or solemn contract (see Introd. sec. 83), by which 
the person who permitted the servitude to be constituted over his 
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prcsdium, bound himself to allow of the exercise of the right, by 
subjecting himself to a penalty in case of refusal. (See Tiieopiiil. 
Paraphrase of Text,) AVhen the right had been once exercised, 
and the owner of the servitude had thus the quasi-possessio of the 
servitude, the prajtor secured him in the enjoyment of his right by 
granting him i)ossessory interdicts (see Introd. sec. 107, and note 
on introductory section of Title 6 of this Book), and also per- 
mitted liim, if the servitude afterwards passed out of his quasi-- 
possessing to bring an action to claim it, called the actio puhliciana, 
by wliich a bona fide possessor was allowed to represent himself 
fictitiously as a dominus^ and to claim (vindicare) a thing as if he 
were the owner. In all probability the same mode of constituting 
servitudes obtained also with regard to the solum Ttalirum: 
although there were pro])er and peculiar modes of constituting 
servitudes over prcedia Itnlica^ yet if an agreement and stipula- 
tion were followed by qunsi-posscssio^ the praetor would protect 
the qua si-possessor. And hence it was said that servitudes were 
constituted jure preetorio and were maintained tuitione preetoris. 

Modern, writers on Roman law are much divided in opinion 
whether servitudes were really constituted pactionihus atque sti- 
pulafiouibus, by agreements and stipulations alone, or whether 
we arc .always to understand that to perfect the title, what is 
termed qua si-trad itio was necessary. That is, whether, as traditio 
was necessary to transfer the property in a corporeal thing, so it 
was necessary, in order to transfer the propeity in an incorporeal 
thing, that the person to whom it was transferred should be ])laced 
in the legal (juasi-possession of his right. If the servitude was 
a j)ositive one, it is \ery easy to see how this quasi-possession 
could be established ; for directly the right was exercised with 
the animus possidendi,, and permitted to be so exercised by the 
owner of the ns semens^ the person in fa^our of whom the ser- 
vitude Avas constituted would have the quasi-})ossession. But 
when the servitude ^vas a negative one, when the owner of the 
res serinens was merely boinul not to do something, the only evi- 
dent mode by which possession could be said to be gained was, 
when the owner of the res dominans successfully resisted an 
attempt of the owner of the res serviens to do the thing which he 
was bound by the servitude not to do. But as the exercise of 
the right given by a i)o^tive servitude was .an act evident and 
cognisable by all wdiom it concerned, it is with regard to positive 
servitudes that the question is jndncipally debated, whrther the 
exercise of the right was an indispensable part of the right being 
constituted. On the whole, it seems the better opinion that quasi- 
tradition was a necessary part of the constitution of a servitude. 

Mancipation and in jure cessio were quite obsolete in the 
time of Justinian. We have two modes given in the text by 
which servitudes might be constituted under his legislation ; pac- 
tionihus atque stipulationihus^ i, e. agreements, whether followed 
or not by a stipulation, and testamento. When given testamentOy 
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a servitude might be given directly to the legatee equally well as 
by condemning the heir to transfer it to him, both modes, in 
the time of Justinian, having exactly the same effect. To these 
modes must be added: 1. That udj udi cat lone ^ yvhen a judge 
awarded the property in a servitude under the actions familicB 
erclscu7id(B and commiini dividnndo, (See Introd. sec. 103 ; D. x. 
2. 22. 3.) 2. That of reserving the servitude in making a tradi- 

tio of the rest of the property, when it was in fact constituted by 
having all the other jura in rem separated from* it, instead of, as 
usual, being itself separated from the rest. 3. Lastly, the possessor 
who had had a long quasi-possession of a servitude was pro- 
tected in it. The usuca])ioii of servitudes, which perhaps existed 
previously, was forbidden by the Icjr Scrihouia, (a.u.c. 720; D. 
xli. 3. 4. 29.) But a long hotui jlde ])ossession was ])rotected by 
ju'aetorian actions and interdicts. Traditio plane ef patientla servi- 
tntum Ifidncet officluni pradoris. (1). viii. 1. 20; I), viii. 3. 12.) This, 
])crhaj)s, j)rincipally applied to servitudes urhanorum praaiiorum, 
for these only were capable of a continuous exercise {.serrlfufes 
qua* in superfivie consistunty possesslone retinentur), (D^. viii. 2. 20.) 
Bui there were particular servitudes 7'usticorutn prwdlonnn, long 
usage of Avhich gave rights Avhich were jn’otccted. Among these 
were the jufi aqua* ducendcB (D. viii. 5. 10*), the jua ithierls, and 
the actus. (I), viii. 6. 25.) The ])Ossessor had to show that 
his possession had been neither vi, clam, nor precario ; but had not 
to show any good title for possession. (D. viii. 5. 10.) What was 
the length of time requisite for the possessor to have exercised 
the right is not certain ; although it may be conjectured to have 
been the same as for the lonpl teniporls possess to of provincial 
lands, i.e. ten years for those present and twenty for the absent. 
If land was acquired by usucapion, the servitudes that went with 
it were also acquired in the same way (D. xli. 3. 10. 1), and 
if a servitude had been lost by non-usage, it could, or at any rate 
some servitudes could, be regained by two years’ usucapion. 
(Paul, talent, i. 27. 2.) 


Tit. IV. DE USUFRUCTU. 

Usiisfructus est jus alienis rebus Usufruct is the right of using, and 
utendi frueiidi, salva rerum sub- taking ithe fruits of things belonging 
stantia : est enim jus in corjiore, quo to others, so long as the substance of 
sublato ei ixisimi tolli necesse est. the things used remains. It is a right 

over a corporeal thing, and if this 
thing perish, the usufruct itself neces- 
sarily perishes also. 

D. vii. 1. 1, 2. 

W e now pass to personal servitudes, those, namely, which 
consist of Si jus in rem, i.e. one portion of the dominium being de- 
tached from the rest for the benefit of a person. Personal servi- 
tudes differed from real in being applicable to moveables as well 
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as to immoveables ; and the personal servftude ususfructus was 
divisible, that is, some of the fruits included in the servitude 
might be parted with, although the servitude usus was, like real 
servitudes, indivisible. 

The person to whom the ususfructus was given had two rights 
united ; he had tlie jus utendi^ that is, the right of making every 
])ossible use of the thing apart from consuming it or from taking 
the fruits of it, as, for instance, the right of living in a house or 
employing beasts* of burden ; and he had also jus fruendi^ the 
right of taking all the fruits of the thing over which the servi- 
tude was constituted. The definition of fruefus is quicquid in 
fundo nascitur (D. vii. 59. 1), that is, the ordinary produce, but 
not accidental accessions or augmentations, such as a treasure 
found (D. xxiv. 3. 7. 12) or islands formed in a river. 

He miglit sell, or let, or give his riglit of taking the fruits to 
another, and the profits he thence derived were termed \i\^ fr actus 
civiles, (D. vii. 1. 12. 2.) It was only such of the fructus as 
were actually taken or gathered by him, or those acting under 
him, that belonged to him ; and no fruits which were not gathered 
at the time *of his death passed to his heir. H e was obliged to 
give security, on entering on the exercise of his right, that he 
would use his right aSta good paterfamilias, and give up, at the 
time when his right expired, the ] ossession of the tiling. (D. vii. 
9. 1.) We have had an instance of what was meant by using 
his right as a good paterfamilias in paragr. 38 of Tit. 1, where it 
is said that he is bound to replace dead sheep and dead trees, 
lie was also bound not to alter the nature of the thing over which 
the right extended ; he could not, for instance, build on land 
unbuilt on, or change the use to which land was specially des- 
tined. (I), vii. 1. 7. 1 ; D. viii. 13. 4.) And it is with reference 
to this that the words salva rerum substantia, in the text, are 
sometimes understood, so that the sentence would mean, usufruct 
is the right of using and taking the fruits of things belonging to 
another, but so as not to alter the substance. Ulpian {Reg, 24. 26) 
certainly uses the words salva rerum substantia in a sense very 
similar ; but the concluding words of the section make it more 
natural to understand salva rerum substantia as referring here to 
the duration of the usufruct. It lasts as long as the thing over 
which it is constituted remains unaltered ; for if the thing perishes, 
the usufruct perishes. The two sentences of this section are taken 
without alteration from the Digest, but are from different authors, 
the first being from Paul, the latter from Celsus. (1). vii. 1. 1, 2.) 
Very probably Paul did not use the words salva rerum substantia 
with reference to the duration of the ser\itudes; but the com- 
pilers of the Institutes saw that, if they were used in this sense, 
the two sentences would cohere together. 

1. Ususfructus a proprietate se- 1. The usufruct is detached from 
parationem recipit, idque pluribus the property^; and this separation takes 
niodis accidit : ut ecce, si quis usum- place in many ways \ for example, if 
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fructum alicui legaverit, nam heres 
nudam habet proprietatem, legata- 
rius usumfructum ; et contra, si fun- 
diim legaverit deducto usiifructu, 
legatarius nudam habet proprieta- 
teni, heres vero usumfructum. Item 
alii usumfructum, alii deducto eo 
funduin legare potest. Sine tcsta- 
mento vero si quis velit usuinfmctum 
alii constituere, pactionibus et stipii- 
lationibus id efhcere debet. Ne 
tamen in universum inutilcs cssent 
proprietates semper absccdcnte usu- 
fructu, placuit certis modis extingui 
usimifiuctum et ad proprietatem 
revcrti. 


D. vii. 1 . G ; D. xxxii. 2. 


the usufruct is given to any one as a 
legacy ; for the heir has then the bare 
ownership, and the legatee has the 
usufruct ; conversely, if the estate is 
given as a legacy, subject to the de- 
duction of the usufruct, the legatee 
has the bare ownership, and the heir 
has the usufruct. Again, the usufruct 
may be given as a legacy to one person, 
and the estate minus this usufruct 
may be given to another. If any one 
wishes to constitute a usufruct other- 
wise than by testament, he must effect 
it by pacts and stiimlations. But, lest 
the property should be rendered wholly 
profitless by the usufnict being for ever 
detached, it has been thought right 
that there should be certain ways in 
which the usufruct should become ex- 
tinguished, and rcvei*t to the property. 

19 ; D. vii. 1. 3, pr. and 2. 


We may refer to what we have said in the note ^o the fourth 
section of the last Title for the inodes in which nsnfrnets were 
ac(iuirod. In the time of Justinian they were constituted, 1, hy 
testament; 2, by agreements followed by* quasi-tradition ; 3, by 
being reserved in an alienation of the inida proprtetas ; 4, by adju- 
dication ; and also, lastly, /cz/c, hy exjiress enactment, an instance 
of which we have in the first paragraph of the ninth Title of this 
Book, where it is said that, under Justinian’s legislation, the father 
acquired the usufruct of his son’s peculium ; 5, whether they could 
be acquired by usucajiion is not certain — ])robably they could. 

It will be observed that, in jmtting the third case of gift of 
usufruct by testament, that, namely, in which the usufruct is 
given to one legatee, the imda propriefas to another, the gift to 
the latter is expressed by the words fianlum deducto usufri/cfu. 
The Digest (xxxiii. 2. 19) explains why the words deducto usu- 
fructu should, in such a case, be carefully added to a gift of the 
fimdus ; for if they were not, the second legatee would be 
treated as having the 7mda proprtetas. and also as having a joint 
interest in the usufruct with the first legatee. 


2. Const] tuiturantem nsusfnictus 
non tantniii in fundo et fedibns, ve- 
rnin etiam in servis et jumentis 
ceterLS(jiM) rebus, exceptis iis qiue 
il)so usu consumuntur ; nam lue res 
ne({ue natural] ration c ne(]ue civili 
recjpiunl usuiiifructuin. Quo nu- 
niero sunt 'Miiuni, oleum, fmmeii- 
tuni, vestimenta ; quibus proxima 
est i)ecunia numerjita, namque ii)so 
usu assidua j)ermutatione quodaiu- 
modo extinguitur. Sed utilitatis 
causa senatus censuit posse etiam 
earum rerum usumfructum consti- 


2. A usufruct may bo constituted 
not oiiiy of lands and buildings, but 
also of slaves, of beasts of burden, and 
everything else exce])t those which are 
consumed by being used, for they are 
susce])tible of a usufruct neither })y 
natural nor by civil law. Amfuig these 
things are wine, oil, garments, and we 
may almost say coined money ; fin* it, 
too, is in a manner consumed liy us(*, as 
it continually passes fi om hand to hand. 
But the senate, thinking such a mea- 
sure would be useful, has enacted that 
a usufruct even ol lln-e tl'ings may 
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tui, ut tamen eo nomine heredi be constituted, if sufficient security be 
utiliter caveatur. Itaque si pecu- given to the heir ; and therefore, if the 
nice ususfructus legatus sit, ita datur usufruct of money is given to a legatee, 
legatario ut cjus fiat, et legatarius the money is considered to be given to 
satisdet heredi de tanta pecunia him in complete ownership ; but he 
restituenda, si morietur aut cajnte has to give security to the heir for the 
minuetur. Cetene quoque res ita repayment of an equal sum in the 
traduntur legatario ut cjus fiani ; event of his death or his undergoing a 
sed mstimatis his Aatisdatur, ut si capitis dcminntio. All other things, 
morietur aut capite minuetur, tanta too, of the same kind are delivered 
pecunia restituatur (5[uanti hm fuerint to the legatee so as to become his 
iestimatae. Ergo senatus non fecit property ; but their value is estimated 
quidem cariim rerum usumfructum and security is given for the payment 
(nec enim poterat), sed per cautio- of the amount at which they are 
nem quasi usumfructum constituit. valued, in the event of the legatee 

dying or undergoing a capitis demi- 
nufio. The senate has not tlmn, to 
speak strictly, created a usufruct of 
these things, for that was impossible, 
but, by requiring security, has esta- 
blished a right analogous to a usufruct. 

D. vii. 1. 3. 1 ; D. vii. 5. 1. 3 ; D. vii. 5. 2, pr. and 1 ; D. vii. 5. 7. 

Proper]^ only things in nsu non consumvntur could be the 
subject of a servitude which consisted in using things only for a 
time ; but as things nsu consvmuntur^ things that perish in 
the using, are things that may for the most ])art be easily replaced 
by similar things of an equal quantity and quality, the senatus 
constiltum alluded to in the text (the date of which is uncertain, 
but is probably not later than Augustus) ])crmitted that things 
qu<p usu consurnuntur should be made sul)jeet to a kind of usu- 
fruct by which they might be consumed at once, and then, on an 
event occurring by which a real usufruct would have expired, 
that is, the death or capitis deminvtio of the usufructuary, they 
were to be re])laced by similar things, or, what effected the same 
object in a diflerent way, their pecuniary value was estimated on 
the commencement of this quasi-usufruct, as it is termed, and paid 
at its expiration. Ulpian gives the following as the terms of the 
senatus consultum : Ut omnium rervm, quee in cujusque patrirnonio 
esse constaret, usnsfnictus legari possit, (D. vii. 5. 1.) 

It will be observed that the text includes gannents, oesti^ 
menta^ among things of which there was only a quasi-usufruct, 
whereas the Digest twice sj)caks of them as things of which there 
was a real usufruct. (D. vii. 1. 15. 4; vii. 9. 9. 3.) Th 3 y were, 
in fact, one or the other according as it was the garments or their 
value that was to be given to the owner of the auda proprietas 
at the end of the usufruct, and this miglit depend on the intention 
of the parties or the nature of the materials. 

Satisdatur, The usufructuary not only guaranteed by a sti- 
pulation the replacement of the things or the payment of their 
value, but he jjrocured a surety (Jidijussor) to guarantee it also. 

3. Finitur antem nsiisrnictiis 3. The usufruct terminates by the 
moite fruciuarii, et duaLus capitis death of th5 usufructuary, by two 
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kinds of capitis deminuth, namely, 
tlio greatest and the middle, and also 
by not being used according to the 
manner and during the time fixed ; 
all which points have been decided 
by our constitution. The usufruct is 
also terminated if the usufiuctuary 
surrenders it to the owner of the pro- 
l)ei*ty (a cession to a stranger would 
not have this efibct) ; or, again, by the 
usufinictuary acquiring the property, 
which is called const )lidation. Again, 
if a building is consumed by fire, or 
thrown down by an earthtpiake, or 
falls through decay, the usufruct of it 
is necessarily destroyed, nor does there 
remain any usufruct due even of the 
soil on which it stood. 

C. iii. 33. 16, pr. and 1, 2 ; Gae. ii. 33. 

The text points out five ways in which tlie usufruct would 
terminate. 1. By the death or capitis dcmhintio of the usufruc- 
tuary. If the usufruct belonged to a city or corporation which 
could not die, it lasted for a hundred years, as being the extreme 
length of the duration of human life. (D. vii. 1. 56.) Previously 
to Justinian the minima capitis deminutio OjKtinguished a usufruct 
(Paul. Sent iii. 6. 29), because the person who underwent it 
was not the same jierson in the eyes of the law after undergoing 
it as he was before; he commenced a new existence. Justinian 
altered the law in this respect (C. iii. 33. 16), and he also decided 
a question which had divided the jurists, whether a usufruct ac- 
quired by a slave or a JiUusfamilins terminated on the death of the 
slave, or death or capitis deminutio of the son, or whether it re- 
mained for the benefit of the master or father. lie decided that it 
should remain until the master’s or father’s natural or civil death, 
and further, that in the case of a JUiusfamHias^it should also continue 
for his benefit after his father’s death ; so that the father had the 
usufruct for his life, and then the son, if he survived the father, 
had it for his life. (C. iii. 33. 16. 17.) 

2. Non utendo per modum et tempus. Secondly, the usu- 
fructuary might lose the usufruct by not using it in the way agreed 
on by the i)arties during the time fixed by law. The usufructuary 
might, for instance, have the use of •a, fundus for the summer, and 
if he used it only during the winter he would not use the usufruct of 
the fundus m the way it was given him, and this was equivalent to 
not usin*g it at all ; and if he did not exercise his right at any 
])eriod previous to the time fixed by law as that when the usu- 
fruct became extinct by non-usage, his right was gone. This time 
was, under the old law, one year when the usufruct affected 
moveables, and two years when the usufruct affected immoveables. 
If this period elapsed without the right being exercised, the 
owner of the nuda proprietas gained the usufruct by usucapion. 
Justinian altered thhs by fixing three years as the time for 


deminutionibus, maximal et media, 
et non ntendo per modnm et tem- 
pns : qnsa omnia nostra statiiit con- 
stitutio. Item finitur ususfructus, 
si domino proprietatis ab usiifruc- 
tuario codatur (nam cedendo oxtra- 
neo nihil agit) ; vel ex contrario si 
fructuarius proprietatem rei acqui- 
sierit, quso res consolidatio appel- 
latnr. Eo amplins constat, si a*des 
incendio consumptro fiierint, vel 
etiam temo motu aut vitio sno cor- 
ruerint, extingui usnmfructum, et ne 
aresQ qnidem usumfrnctum deberi. 
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moveables, and ten or twenty years for imnloveables, according as 
the person affected was present or absent. (See Tit. 6. 1.) The 
usufructuary was placed so far in the position of an owner of a 
thing, that it required the same length of time to make him lose 
the usufruct as it did to make the owner lose the property. Hence 
it is said in the Code (iii. 33. 16. 1) that he was not to lose the 
usufruct unless tails exceptio (i.e. of usucapion) usvfructuario 
opporiatur, qucB etiarn si dominium vindicabat^ poterat eum 
prcBsmtem vel absentem excludere, 

Non-usage and the minima capitis deminutio only affected 
riglits already commenced ; and in order to avoid their effects the 
usufruct was often given by legacy in singulos annos, vel menses, 
vel dies. Asa new usufruct thus began each year, month, or day, 
there could be no non-usage for a longer time than the duration 
of each usufruct, and the minima capitis deminutio only affected 
the usufruct existing at the time it was undergone. (D. vii. 4. 1, 1.) 

3. Si domino cedatur. Thirdly, the usufruct was lost if it 
was surrendered to the owner of the nada proprietas. The words 
cedatur and cedendo belong, in the passage of Gains from which 
this part of* the section is taken, to the in jure cessio, the fictitious 
suit by which personal servitudes were given up in the time of 
Gains. This mode of giving up servitudes to the dominus being 
obsolete, less techni(‘al words would be more apj)ropriate in the 
text. Tlie usufructuary could not transfer the usufruct to another, 
because tlie usufruct attached to him personally, and was to 
terminate by his deatli or capitis deminutio, and not by that of a 
stranger, lie could allow another to exercise his right of taking 
the fruits until he himself died or lost the servitude, but this did 
not make that person the owner of the usufruct. 

4. 5. The two other modes by which a usufruct might be lost, 
viz. consolidatio, when the Tisufruct w^as extinguished, quia res sua 
nemiui servit, and tlie thing being consumed, that is, either really 
perishing, or having its substantia altered, need no explanation. 

Of course, if a usufruct was made conditionally, or for a limited 
time, it expired when the condition was accom])lished or the time 
ended. 

A])art from the modes of extinction by death and minima 
capitis deminutio peculiar to usnsfructus and usus, servitudes 
generally w^ere extinguished in much the same way as the particular 
servitude of usufruct, Vvl . : 1. By the destruction of the thing — 
the res dominans or the res semens. 2. By the same person 
becoming owner of the res dominans and the res semens, or, in 
case of personal servitudes, of the remainder of the proprietas and 
the servitude. 3. The termination (1) of the rights under which 
the servitude is created, as of an heir holding till a condition is 
fulfilled creates a servitude ; the condition being fulfilled and the 
heir ceasing to be owner, the servitude is at an end ; (2) of the 
period during which the duration of the servitude has been limited 
by the creator. 4. Lastly, by non-usage, there being, however. 
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a remarkable difference in this respect between servitudes rusti-- 
corum prcBdiorum and servitudes urbanorum prcediorum ; for as the 
possession of the former was not continuous, that is, the right was 
not always being exercised, the mere non-usage of the right 
during the time fixed by law extinguished it ; but as the possession 
of the servitudes urbanorum prcediorum was continuous, it was 
necessary that the owner of the res Servians should do something 
to break the possession, or, as it was termed by the jurist, usucapere 
libertatem (D. viii. 2. 6), i.e. to commence the liberation of the 
res servienSy as, for instance, to turn a stillicidium away from his 
premises ; and if this was acquiesced in during the time fixed 
by law, that is, two years before Justinian, and, after the changes 
introduced by J ustinian, ten or twenty years according as the 
parties were or were not in the same province, the owner of the 
res dominans could not afterwards claim his servitude. 

4. Cum autem finitus fuerit U8US- 4. When the usufruct is entirely 
fructus, revertitur scilicet ad pro- extinguished, it is reunited to the pro- 
prietatem, et ex eo tempore nudse perty ; and the person who had the 
proprietatis dominus incipit plenam bare ownership, begins thenceforth to 
in re habere potestatem. have full power over the thing. 


Some texts have finitus fuerit totus usi^fructus ; for as the 
usufruct was divisible, portions of it might exist, and yet other 
portions have reverted to the owner of the nvda proprietas. It 
may be remarked that if two persons had a joint interest in the 
same usufruct, and the usufruct was divided between them, when 
one died, his share went, not to the owner of the nuda pro-- 
prietas^ but to his coproprietor. (D. vii. 2, 1.) 


Tit. V. DE USU ET HABITATIONE. 

lisdem istis modis quibus usus- The naked use is constituted by 
fructus constituitur, etiam nudus the same means as the usufruct ; and 
usus^ constitui solet ; iisdemque illis is terminated by the same means that 
modis finitur, quibus et ususfructus make the usufruct to cease, 
desinit. 

D. vii. 1. 3. 3. 

The use was a portion of the usufruct. The person to whom 
this right was given could use the thing, but not take any of its 
fmits. He had the nudus usus (D. vii. 8. 1), the bare use of the 
thing, and enjoyed all the advantages he could obtain from the 
use ; but he could avail himself of nothing which the thing pro- 
duced. He could not, like the usufructuary, let, sell, or give the 
exercise of his right, for he was excluded from taking what were 
^rmed civiles^ as much as from taking fructus naturales. 

The jurists, however, modified in some degree the rigour of this 
5 3.nd the owner of the use was allowed, in cases where 
the right would otherwise have produced no benefit whatever, or 
where it seemed right put a favourable interpretation on the 
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wording of a testament, to take as much of certain kinds of pro- 
duce as was sufficient for his daily wants. 


1. Minus autem scilicet juris est in 
usu quam in usufructu. Namque is 
qui fundi nudum habet usum, nihil 
ulterius habere intelligitur quam ut 
olcribus, pomis, floribus, foeno, stra- 
mentis et lignis ad usum quotidia- 
num utatur. Jn^o quoque fundo 
hactenuft ei moraii licet, ut neque 
domino fundi molestus sit, neque iis 
per quos opera rustica hunt impe- 
dimento : nec uUi alii jus quod habet, 
aut locare aut vendere aut gratis 
concedere potest ; cum is qui usum- 
fructum habet potest hoec omnia 
facere. 


1. The right of use is less extensive 
than that of usufruct ; for he who 
has the naked use of lands, has no- 
thing more than the right of taking 
herbs, fruit, flowers, hay, straw, and 
wood, sufficient for his daily supply. 
He is permitted to establish himself 
upon the land, so long as he neither 
annoys the owner, nor hinders those 
who are engaged in the cultivation 
of the soil. He cannot let, or sell, 
or give gratuitously his right to an- 
other, while a usufructuary may. 


D. vii. 8. 10. 4 ; D. vii. 8. 12. 1 ; H. vii. 8. 11. 


The jurists differed as to the fructus of which a certain daily 
supply might be taken, and as to whether it was necessary that 
they shoijd be consumed on the spot. (D. vii. 8. 10. 1 ; D. vii. 
8. 12. 1.), The station of the usiiarius and the abundance of the 
fruits would make a difference in particular cases. 

The vsvarius could prevent the owner as well as any one else 
from coming on land subject to a usus, except for the purpose of 
cultivating it. 

Aut gratis concedere. There would be a sort oi fructus in 
being able to gratify the wish of giving and of conferring a favour, 
instead of receiving a price. 


2. Item is qui mdium usum habet, 
hactenus jus habere intelligitiu*, ut 
ipse taiitum habitet ; nec hoc jus ad 
alium transferre potest, et vix re- 
cep turn esse videtur ut hospitem ei 
recipero liceat ; sed cum uxore sua 
liberis(pie suis, item libertis, nec 
non aliis liberis personis quibus non 
minus (^uam servis utitur, habi- 
tandi jus habet. Et convenienter, 
si ad mulierem usus mdium per- 
tineat, cum marito ei habitare licet. 


2. He who has the use of a house, 
has nothing more than the right of 
inhabiting it himself ; for he cannot 
transfer this right to another ; and it 
is not without considerable doubt 
that it has been thought allowable 
that he should receive a guest in the 
house, but he may live in it with his 
wife and children, and freedmen, 
and other free persons who may be 
attached to his service no less than 
his slaves are. A wife, in the same 
way, if it is she who has the use of the 
house, may live in it with her husband. 


D. vii. 8. 2. 1 ; D. vii. 8. 4. 6. 8. 


The usuarius had the use of the whole thing, and the owner 
could not make use of any part not used by the usuarius. (1). vii. 
8. 22. 1.) So, too, the right of usus w^as indivisible, and could 
not be given in detached portions, as that of usufruct could be, to 
different persons, (D. vii. 8. 19.) But one person could have 
the use, and another the usufruct of the same thing. (D. vii. 8. 
14. 3.) 
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3. Item is ad quern servi usus 
pertinet, ipse tantummodo operis 
atque ministerio ejus uti potest : 
ad alium vero nullo modo jus suum 
transferre ei concesHum est. Idem 
scilicet juris est et in jumentis. 
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3. So, too, he who has the use of 
a slave, has only the right of himself 
using the labour and services of the 
slave : for he is not permitted in any 
way to transfer his right to another. 
Arid it is the same with regard to 
beasts of burden. 


D. vii. 8. 12. 6, 6. 


Ipse tantummodo uti potest \ but the wife or the husband 
might use the thing of which the use was given to the other. (D. 
vii. 8. 9.) 


4. Sed si pecorum, veluti ovium, 
usus legatus sit, neque lacte neque 
agnis neque lana utetur usuarius, 
(piia ea in fnictu sunt. Plane ad 
stercorandum agnim suum peco- 
ribus uti potest. 


4. If the use of a flock or herd, as, 
for instance, of a flock of sheep, be 
given as a legacy, the person who 
has the use cannot take the milk, 
the lambs, or the wool, for these are 
among the fruits. But he may cer- 
tainly make use of the flock to manure 
Ids land. 


D. vii. 8. 12. 2. 


As a flock was hardly of any use if a person might not take 
any of the the usuarius was allowed to have a little milk 
{modicum lac) when the usus had been constituted in a way to 
admit of a favourable interpretation, (D. vii, 12. 2.) 


5. Sed si cui habitatio legata 
sive aliquo modo constituta sit, 
neque usus videtur neque usus- 
fructus, sed quasi proi^rium aliquod 
jus. Quam habitationem haben- 
tibus, propter rerum utilitatem, 
secundum Marcelli sententiam nos- 
tra decisione promulgata, penni- 
simus non solum in ea degere, sed 
etiam aliis locare. 


5. If the right of habitation is 
given to any one, either as a legacy 
or in any other way, this does not 
seem a use or a usufruct, but a right 
that stands as it were by itself. 
From a regard to what Ls useful, and 
conformably to an opinion of Mar- 
cellus, wo have published a decision, 
by which we have permitted those 
who have this right of habitation, 
not only themselves to inhabit the 
place over which the right extends, 
but also to let to others the right of 
inhabiting it. 


D. vii. 8. 10 ; C. iii. 33, 


The jurists had doubted whether hahitatio was to be considered 
a distinc| servitude (D. iv. 5. 10; D. vii. 8. 10. 2), which Justi- 
nian here jironounces it to be. So far as it differed from the use, 
or, after eTustinian gave the power of letting the house, from the 
usufruct, of the house, it differed by being an occupation allowed 
as a fact rather than as a right, the creation of the law, to which 
the incidences of a personal servitude would attach, Modcstinus 
says of it, potius in facto quam injure consistit, (D. iv. 5. 10.) 
Thus, it did not cease by non-usage or by the minima capitis rfe- 
minutio. (D. vii. 8, PO.) 
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6 . H«0O de servitutibns et usu- 6 . Let it suffice to have said thus 
fructu et U 8 U et habitatione dixisse much concerning servitudes, usufruct, 
sufficiat; de hereditate autem, et use, and habitation. We sh*^ treat 
obligationibus, suis locis propo- of inheritances and obligations in 
nemus. Exposuimus summatim their proper places. We have already 
quibus modis jure gentium res nobis briefly explained how things are ao 
adquiruntur: modo videamus quibus quired by the law of nations ; let us 
modis legitimo et civili jure adqui- now examine how they are acquired 
runtur. hy the dvil law. 

D. vii. 8 . 10 . 

Before quitting the subject of servitudes it is proper to observe 
that, besides the possessory interdicts by which the possession of 
servitudes was secured, there were two real actions by which a 
claim was made 'with regard to a servitude. By the one {actio in 
rem confessoria\ the owner of the servitude claimed to have his 
servitude protected, and the right to it pronounced to be his, 
against any one who attempted to disturb him in his quasi-posses- 
sion, or disputed his right. By the other {actio in rem negatoria)y 
the owner of a thing over which another person claimed or exer- 
cised a servitude himself claimed to have this thing pronounced 
free from the servitude. It might seem as if this was rather a de- 
fence to an action foi* the servitude than itself a real action. But 
it was considered a substantive and independent action, because 
the owner of the dominium thereby vindicated his claim to a por- 
tion of it, namely, to the servitude which it was attempted to de- 
tach from the ownership. 

Justinian now returns to the examination of the modes in 
which things are acquired, and the sixth Title would properly 
follow the latter part of the first. Before, however, we leave the 
subject of jura in rem^ we must notice three other kinds oijura in 
rem besides servitudes, of which the Institutes make no mention. 
These are the j\is emphyteuticariumy the jus superJiciariuMy and 
thejw.? pignoris. 

The exact time when servitudes first became a part of Roman 
law is not easy to discover. The Twelve Tables determine the 
width of a way, but there is nothing to show that this was 
intended to regulate the width of a way to which one person 
had a right over the land of another. However, the nature 
of servitudes makes it almost certain that they must have very 
early been recognised by law ; and, at any rate, we learn that 
they were so long before the end of the Republic. The period at 
which the three jura in rem, of wrhich we have just spoken, were 
established as a part of law, can be ascertained more readily. 
The first, the emphyteutirariuniy though based on an institution 
of the civil law, yet only assumed its peculiar character in the 
time of the Lower Emjrire ; the two others owed their existence to 
the praetors. 

The jn^ emphyteuticariumy or, as it is more generally called, 
emphyteusis y was the right of enjoying all the fruits, and disposing 
at pleasure, of the thing of another, subject to the payment of a 
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yearly rent {pension of canon) to the owner. Formerly the lands 
of the Roman people, of municipalities, or the college of priests, 
used to be let for different terms of years, sometimes for a short 
term, such as that of five years, sometimes for a term amounting 
almost to a perpetuity, under the name of a^rt mctigahi. (Gai. 
iii. 145.) Afterwards, the lands of private individuals were let in 
a similar manner, and were also comprehended under the term 
agri vectigales. The emperors let the patrimonial lands in a simi- 
lar way, and these lands so let were termed emphyfeuticarii (C. xi. 
58. 61), a name arising from there being a new ownership, or 
what almost amounted to an ownership, engrafted (ii/, <f>vTs6a)) on 
the feal dominium. Either shortly before, or in the time of Jus- 
tinian, the two rights, that relating to the agri vectigales^ and that 
of emphyteusis, were united under the common name of emphy^ 
teusis, and subjected to particular regulations. 

Both lands and buildings could be subject to emphyteusis. 
(Nov. vii. 3. 1. 2.) The emphyteuta, as the person who enjoyed the 
right was termed, besides enjoying all the rights of a usufructuary, 
could dispose of the thing, or rather of his rights over it, in any way 
he pleased (Nov. vii. 3. 2), except that the dominus had a right of 
preemption ; or, if he did not exercise this right, he had a fine on 
the transfer of 2 per cent, on the purchase-nloney. (C. iv. 66. 3.) 
The emphyteuta could create a servitude over the thing or mort- 
gage it (D. xiii. 7. 16. 2); he had a real action (which, how- 
ever, was said to be a utilis vindicatio, because he was not the 
<mner, but only in the place of one) to defend or assert his rights ; 
and at his death his right was transmitted to his heirs. (Nov. 
vii, 3.) He was obliged to pay his pensio under any circumstances, 
whether he actually benefited by his emphyteuf^is or not, and could 
be expelled if the pensio was three years in arrear. (C. iv. 66. 1 .) 
He was also bound to use the thing over which his right extended, 
so that it was not deteriorated in value at the time his right 
expired. (Nov. vii. 3. 2.) 

The right of superficies was almost identical with that of 
emphyteusis, but applied only to the superficies, that is, things 
built on the ground, not to the ground itself. It was the right of 
disposing freely of a building erected on another man's soil without 
destroying it, subject to the payment of a yearly rent. (D, vi. 1. 74.) 
It must have been the creation of the jus preetorium at a time 
when there was nothing like the emphyteusis of buildings, and 
when it ^yas only lands that were let as agri vectigales. The rights 
and duties of the superficiarius, the person who enjoyed the right, 
may be gathered from those of the emphyteuta. 

The pignoris was the right given to a creditor over a thing 
belonging to another, in order to secure the payment of a debt. 

M hen the thing over which the right was given passed into the 
possession of the creditor, the right of the creditor was expressed 
by the word pignus ; when the thing remained in the hands of the 
debtor, the right of the*creditor was expressed by hypotheca. Some- 
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times only one or more particular things were under a hypotheca^ 
sometimes all the property of the debtor. The right of the creditor 
extended only to the amount of his debt, but all the thing pledged 
was subject to his claim. The right might be created by the 
mere agreement of the parties, without any handing over or 
tradition of the thing pledged to the creditor. (C. viii. 17. 2. 9.) 
Sometimes the right was created by a magistrate, who gave 
execution to a creditor by this means ; and in many cases the 
law created what was called a hypotheca tacita over the property, 
as, for instance, over the property of a tutor in favour of the pupil, 
and over the property of a husband, that the dowry of the wife 
might be restored. 

The creditor had the right (1) of selling (D. xx. 5) or pledging 
(C. viii. 24) the thing pledged ; (2) of satisfying his own claim 
before that of any one else out of the proceeds of the sale, or of the 
money obtained by pledging the thing; (3) of having himself con- 
stituted owner of the thing if no purchaser could be found for the 
thing. The creditor could not be deprived even by agreement of 
his power of sale. Justinian enacted that, unless the ])arties other- 
wise agreed, the sale should take place two years after notice to 
pay, and in two years more, if no purchaser could be found, the 
creditor should be cdnsidered the owner. (Tit. 8. 1 note.) (4) Of 
bringing a real action (termed the actio quast-servianu) against any 
one who unlawfully detained the thing pledged to him. (Bk. iv. 
Tit. 6.) 

If the same thing was pledged to different creditors, the one to 
whom it was first pledged had generally a preference, potior tem^ 
pore^ potior jure. But there were certain hypothecm which had 
special j)rivileges attached to them, and which had a first claim on 
the property of the debtor, such as the hypotheca of the Jiscvs or im- 
perial treasury for the payment of taxes (C. iv. 46. 1), and that of 
a wife for her dowry (C. viii. 14. 12); and hypothecce which were 
created by an instrument publicly registered had a preference over 
others by a constitution of Leo. (C. viii. 18. 11.) 

Tit. VI. DE USUCAPIONIBUS, ET LONGI TEM- 
PORIS POSSESSIONIBUS. 

Jure civili constitutum fuerat, ut By the civil law it was provided, 
qui bona fide ab eo qui dominus that if any one by purchase, gift, or 
non erat, ciun crediderit euin do- any other legal means, had hona fide 
milium esse, rem emerit vel ex received a thing from a person who 
donation© ahave ({uavis justa causa was not the owner, but whom he 
acceperit, is earn rem, si inobihs thought to be so, ho should acquire 
erat anno ubique, si immobilis bieii- this thing by use if he held it for one 
nio tantum in Italico solo, usuca- year, if it were a moveable, wher- 
piat, ne rerum dominia in incerto ever it might be, or for two years, if 
essent. Et cum hoc placitum erat it were an immoveable, but this only 
putantibus antiquioribus dominis if it were in the solum Italicum ; the 
sufticere ad inquii’endas res suas object of this provision being to pre- 
prsefata teinpora, nobis melior sen- vent the ownership of things remain- 
tentia sedit, ne domini maturius ing in uncertainty. Such was the 
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suis rebus defraudentur, neque cer- decision of the ancients, who thought 
to loco beneficium hoc concludatur. the times we have mentioned suffi- 
Et ideo constitutionem super hoc cient for owners to search for their 
promulgavimus, qua cautum est ut property, but we have come to a 
res quidem mobiles per triennium, much better decision, from a wish to 
immobiles vero per longi temporis prevent owners being despoiled of 
possessionem (id est, inter prmsentes their property too qqickly, and to 
decennio, inter absentes viginti an- prevent the benefit of this mode of 
nis) usucapiantur ; et his modis non acquisition being confined to any par- 
solum in Italia, sed in omni terra ticular locality. We have accord- 
qum nostro imperio giibernatur, ingly published a* constitution pro- 
doininia rerum justa causa posses- viding that moveables shall be ac- 
sionis prsecedente acquirantur. quired by a use extending for three 

years, and immoveables by the ‘ pos- 
session of long time,^ that is, ten 
years for persons present, and twenty 
for persons absent ; and that by these 
means, provided a just cause of pos- 
session precede, the ownership of 
things may be acquired, not only in 
Italy, but in every country subject to 
our empire. 

Gai. ii. 42-44 ; D. xli. 3. 1 ; C. vii. 35. ^ 


Tlie subject of possessio is only treate^J indirectly in the In- 
stitutes, and it is necessary to have a general conception of the 
meaning of the term before proceeding to examine the mode of 
acquiring property called usucapion. 

By posscitsio is meant primarily mere detention, i.c. the physi- 
cal apprehension of a thing. If the possessor adds the intention 
(animus) of holding the thing as his own and of exercising over it 
all the rights of an owner, then he has legal possession of it as 
opposed to the mere jdiysical possession involved in sim})le de- 
tention. When a person had legal possession of a thing, he was 
protected in his possession against any one who had not a better 
title to possess, and in order to protect him the praetor granted him 
an interdict. If his possession was not founded on force or fraud, 
and had been acquired by a legal mode of acquisition, then it 
ripened, after a length of time laid down by law, into full ownership, 
and the process by which the change was effected was termed 
usucapio. Thus the meaning of the term legal or juristical 
possession, the ])rotection of the rights of the j)Ossessor by the 
interdicts, and the transmutation under certain circumstances of 
possrssio^ into ownership by the lapse of time, are the three main 
points on which attention has to be fixed in examining the subject 
of possessio. 

The two requisites of legal possession are briefly summed up 
in the words detentio and animus. The detention of a corporeal 
thing means such a dealing with it as enables the person detaining 
to deal with the thing at his pleasure. Thus a person who enters 
on part of a piece of land has detention of the whole because it is 
at his pleasure to go to any part of it. A person who has the key 
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of a granary has the means of going into the granary. The anU 
mus means the intention of the possessor to hold the thing possessed 
as his own, and not as a person to whom a thing has been pledged 
holds the thing, for he holds it avowedly as belonging to another 
{alieno nomin^. 

When a person was in possession of a thing physically, but 
without the animus possidendi, as a borrower would be of the thing 
lent, he was said not to possess it, but to be in possession of it, non 
possidety est tantum in possessions (D. xli. 2. 10); and a person 
merely in possession was not protected by interdicts. The Roman 
jurists contrast natural with civil possession, and in natural posses- 
sion they include the two cases of a possessor not possessing bona 
fide and ex justa causa and a person in possessione^ while by civil 
possession, they mean such a possession as was capable of trans- 
mutation by usucapion, that is, was bona fide and ex justa causa. 

The edict fixed certain cases in which the praetor would him- 
self at once give a decision and pronounce what was to be done 
without sending the case to be examined by a judex, and the 
order of the praetor thus given was called an interdict (see Bk. iv. 
Tit. 16). What was termed an interdictum retinendce possessionis 
was granted to a person whose possession had been disturbed or 
threatened with disturbance, and an interdictum recuperandce pos- 
sessionis was granted to a person who had been forcibly ejected 
from his possession. Whenever a person possessed a thing as a 
matter of fact, with the intention of treating it as if he were the 
owner, that is, as if it belonged to him, the possessor had a right 
to the interdicts that protected his possession. But it was only 
when the possession was bona fide and ex justa causa that the 
operation of usucapion would transmute his possession into owner- 
ship : that is, the possessor must have commenced his possession, 
thinking he had a real right to possess, and have acquired it by 
a recognised legal method of acquiring property. A possess io 
which was commenced under these circumstances was changed 
into dominium by lapse of time, and the time required, as fixed by 
the law of the Twelve Tables, was two years if the thing ])ossessed 
was an immoveable, and one year if it were a moveable. The 
operation of usucapion was of the greatest importance in the sys- 
tem of Roman law. Things that being res mancipi ought to 
have been conveyed by mancipation, but had been conveyed with- 
out the necessary ceremony, were not legally passed in ownership 
to the person to whom they were nominally conveyed. rBut the 
very short time requisite for the operation of usucapion quickly 
changed the possession into dominium^ and thus ended the separa- 
tion of the legal and beneficial interests. And, generally, when 
the prmtor gave the possession of property where he could not by 
strict law give the ownership, that is, w^hen he exercised his equi- 
table jurisdiction, the operation of usucapio soon converted the 
possessor bonorum into the full legal dominus. 

In order that the ownership of a thing should be acquired by 
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usucapion, it was of course necessary that the thing itself should 
be susceptible of being held in dominio. There was no owner- 
ship possible, for instance, in the case of the solum provinciale, and, 
therefore, no usucapion. The emperor or the people were owners 
of the soil, and the actual occupier of land in the provinces could 
not be the owner ; he could only be protected in the possession of 
it ; and the praetors protected his possession against the claim of 
any one asserting himself to be the rightful possessor, by permit- 
ting the possessor, when he had held the* land for ten years, if he 
and the claimant had during that time inhabited the same province 
{inter preesentes), or when he had held it for twenty years, if they 
had not, to repel the action by an exception, which, as being 
placed at the beginning of the intentio^ was termed a prcescriptio 
(see Introd. sec. 104), and would probably be in this form: Ea res 
agatury cujus non est longi temporis prcbscriptio ; and this prescrip- 
tion or exception (for the terms may be used indifferently, as it 
was only in the early times of the construction of the formula that 
such a defence was really placed at the beginning of the intentio\ 
if found to be true in fact, made the possessor quite secure. 

This prescription, however, had not exactly the same effect as 
usucapion. In the first place, it did not make the person owner 
of the immoveable, for nothing could do thkt with respect to the 
sohim provinciale. Secondly, if an action was brought by the 
real owner, the usucapion was not interrupted until judgment had 
been given against the possessor (D. xli. 4. 2. 21); whereas, if an 
action was brought against the possessor of an immoveable in the 
solum provinciaie, the prcescriptio longi temporis was of no avail 
unless the time required had expired before the proceeding had 
reached that stage termed the litis contestatio, ( See Introd. sec. 
105.) Lastly, the effect of the prcescriptio longi temporis was in 
one way more favourable to the possessor than that of usucapion ; 
for the person who acquired a thing by usucapion acquired it with 
all its liabilities and charges ; whereas iheproescriptio longi temporis 
was a good plea to the action of a person who claimed to have a 
right over the thing, as, for instance, a right of servitude or mort- 
gage, so that the possessor who could use this plea had the thing 
he possessed quite free from any liability or charge anterior to the 
commencement of his possession. (D. xli. 3. 44. 5 ; D. xliv. 3. 12. ) 

In the time of Justinian all difference between the solum 
Italicum and the solum provinciale was done away. The text 
furnishas us with a brief statement of the change made in the 
effect of possession. Under Justinian possession during three 
years (called, however, usucapion in this case — see paragr. 12 of 
this Title) gave the ownership of moveables ; possession during 
ten years if the parties were present, or twenty if they were absent, 
gave the ownership of immoveables. Thus the length of possession 
no longer afforded merely a means of repelling an action, but con- 
ferred the dominium^ although the word proescriptio was used to 
express the process. * See Title 9. 5 of this Book. 
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1. Sed aliquando, etiamsi maxime 1. Sometimes, however, although 
quis bona fide rem j^ossederit, non the thing be possessed with perfect good 
tamen illi usucapio iillo tempore faith, yet use, however long, will never 
procedit, veluti si quis liberum ho- give the property ; as, for instance, 
minem vel rem sacram vel religiosam when the possession is of a free person, 
vel servum fugitivum possideat* a thing sacred or religious, or a fugitive 

slave. 

Gai. ii. 45. 48. 

The Institutes now proceed to speak of the exceptions to the 
rule of acquisition by use. These exceptions arise from two 
sources : either the thing which we have possessed is in its nature 
incapable of being acquired by use, or there is something in the 
mode in which it has come into our possession which prevents 
length of possession having its ordinary effect. 

As a general rule, no incorporeal thing could be acquired by 
usucapion, incorporales res traditionein et usucapionem non recipere 
rnunifestam est (D. xli. 1. 43); but see as to servitudes Tit. 3. 4 
note, and as to inheritances note to paragr. 1 0 of this Title. 

The fugitive slave could not be acquired by use, because he 
was considered to have robbed his master of his interest in him by 
his flight, sui far turn facer e intelhgetar. (D. xlvii. 2. 60.) 

2. Furtivm (pioque res, et qum vi 2. Things stolen, or seized by vio- 
possessm sunt, nec si prmdicto loiigo lence, cannot be acquired by use, 
tempore bona fide possess^ fuerint, although they have been possessed hma 
usucapi possunt; nam furtivarum fule during the length of time above 
rorum lex duodecim tabularum et prescribed ; for such acquisition is pro- 
lex Atinia inhibent usuca])ionem ; vi liibited, as to things stolen, by the law 
liosaessarum, lex Julia et Plautia. of the Twelve Tables, and by the 

Atinia ; as to things seized by violence, 
by the lex Julia et Plautia. 

Gai. ii. 45 ; D. xli. 3. 4-G. 

The le.r Atinia was a pJehiscitiim named after its proposer 
Atinius Labeo, 557 A.lhc. The lex Plautia, proposed by M. 
Plautiiis, was passed 665 a.u.c. We know nothing of the lex Julia 
here mentioned, except that its name makes it probable tliat it was 
passed in the time of Augustus ; it may possibly be the lex Julia 
de vi publica sev privata referred to in Book iv. Tit. 18. 8. 

3. Quod autem dictum est, furti- 3. When it is said that the acejuisi- 

vanim et vi possessarum rerum usu- tion by use of things stolen or seized 
capionem per leges prohibitam esse, by violence is prohibited by these laws, 
non eo peitinet ut ne ipse fur, quive it is not meant that the tliief himself, 
per vim possidet, usucapere possit or he who possesses himself of the 
(nam his alia ratione usucapio non tiling by violence, is unable to acquire 
competit, quia scilicet mala fide pos- the property, for another reason pre- 
sident); sed ne ullus alius, quamvis vents them, namely, that their ijosses- 
ab eis bona fide emerit vel ex alia sion is mala fide ; but no one else, 
causa acceperit, usucapiendi jus ha- although he has in good faith purchased, 
beat. Unde in rebus mobilibus non or taken in any way from them, is able 
facile procedit ut bonse fidei posses- to acquii*e the property by use. Alienee, 
sori usucapio competat: nam qui as to moveables, it does not often 
alienam rem vendit vel ex alia causa happen that a houa fide possessor gains 
tradit, furtum ejus committit. the property in them by use. For 

whenever any one sells, or makes over 
for any other reason, a thing belonging 
to another, it is a theft. 
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In the case of moveables everything sold or delivered over by a 
person who knew himself not to be the owner was considered 
stolen, and therefore could not be acquired by use ; and it could 
not often happen that a person who was not the real owner could 
sell or deliver a moveable, thinking himself to be the owner. 

4. Sed tamen id aliquando aliter 4. Sometimes, however, it is other- 

seliabet. Nam si heres rem defimcto wise ; for, if an heir, supposing a thing 
commodatam aut locatam vol apud lent or lot to the deceased, or deposited 
eum dopositam, existimans heredita- with him, to be a part of the inheritance, 
riam esse, bona fide accipicnti vendi- seUs or gives it as a gift or dowry to a 
derit aut donaverit aut dotis nomine person who receives it bona fide, there 
dederit, quin is qui acceiicnt usuca- is no doubt that the person receiving 
pere possit, dubium non est ; (luippe it may actpiire the property in it by 
ea res in furti vitiuin non ceciderit, use ; for the thing is not tainted with 
cum utique heres qui bona fide tarn- the vice of theft, as the heir who has 
quam suam alieiiavcrit furtuni non bona fide alienated it as his own, has 
committit. not been guilty of a theft. 

Gai. ii. 50. 

5. Item si is ad quern ancillaousus- 5. So if the usufructuary of a female 
fructiis pertinet, iiartum suum esse slave sells or gives away her child, be- 
credens vcndiderit aut donaverit, lieving it to be his projierty, he does 
furtum non committit; furtum enim not commit theft ; for there is no theft 
sine atfectu furandi non committitur. without the^intention to commit theft. 

Gai. ii. 50. 

In such a case the usufructuary would make a legal mistake, 
but would not act with a criminal intention. 

6. Aliis quociue modis accidere C. It may also happen in various 
potest, ut quis sine vitio furti rem other ways, that a man may transfer 
alienam ad aliquem transferat, et a thing belonging to another without 
efliciat ut a possessore usucapiatur. committing a theft, so that the jjos- 

sessor acquires the property in it by 
use. 

Gai. ii. 50. 

As, for instance, if a person who was not heir thought that he 
was (D. xli. 3. 36. 1), and sold a thing which was part of the 
inheritance ; or if a person took possession of a thing which he 
believed the owner had intended to abandon. (D. xli. 7. 4.) 

7. Quod autem ad eas res, quae 7. As to immoveables, it may more 
solo continentur, expeditiiis proce- easily happen that a person may, with- 
dit : ut si quis loci vacantis posses- out violence, take xiossession of a place 
sionem, propter absentiam aut negli- vacant by the absence or negligence of 
gentiam domini, aut quia sine sue- the owner, or by his having died with- 
cessore decesserit, sine vi nancisca- out a successor ; and although his pos 
tur. Qui quamvis ipse mala fide session is ma^a ^e, since he knows that 
possidet, quia intelligit se alienum he has seized on land not belonging to 
fundum occujiasse, tamen si alii bona him, yet if he transfers it to a i)erson 
fide accipienti tradiderit, poterit ei who receives it bona fi/ie, this person 
longa possessione res acquiri, quia will acquire the property in it by long 
neque furtivum neque vi possessum possession, as the thing he receives has 
acceperit. Abolita est enim quorum- neither been stolen nor seized by vio- 
damveterumsententiaexfttimantium lence. The opinion of . the ancients 
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etiam fundi locive furtum fieri ; et who thought 6iat there could be a theft 
eorum qui res soli possederint, prin- of a piece of land or a place, is now 
cipalibus constitiitionibus prospicitur abandoned, and there are imperial 
ne cui longa et indubitata possessio constitutions which provide that no 
auferri debeat. possessor of an immoveable shall be 

deprived of the benefit of a long and 
undoubted possession. 

Gai. iL 51 ; 0. vii. 33. 1, 2. 

If tilings immoveable could have been stolen, as was the 
opinion of Sabinus (Aul. Gell, xi. 18), the acquisition of im- 
moveables by length of possession would have been as diflScult as 
that of moveables ; but as the hona Jides of the actual possessor 
cured the mala Jides of the first person who began the possession, 
it might very well happen that the property in immoveables should 
be gained in this way. By Novel 119 (cap. 7 ), a.d. 542, J ustinian 
altered this, and only allowed the title by possession during ten or 
twenty years where the true owner was aware of his right, and of 
the transfer to the honn Jide possessor ; otherwise the right of 
ownership was not gained until after a possession of thirty years. 

8. Ali(pian^o otiam furtiva vel 8. Sometimes even a thing stolen 

vi possessa res usucapi potest, veluti or seized by violence may be acquii-ed 
si in domini potestatem re^’ersa fue- by use ; for instance, if it has come 
rit ; tunc enini, vitio rei purgato, back into the i)ower of its owner, for 
proccdit ejus usucapio. then, the vice being purged, the ac- 

quisition by use may take place. 

D. xli. 3. 4. 6. 

In order that a thing once stolen should, after again falling 
under the power of its owner, be capable of being acquired by a 
hona fide possessor, it was necessary that the owner of the thing 
should recover it as a thing belonging to himself. If he purchasecl 
it, not knowing that it belonged to him, the vice or taint of theft 
was not purged. (D. xli. 3. 4. 6.) 

9. Res fisci nostri usucapi non 9. Things belonging to our jmcm 

potest ; sedPapinianus scripsit, bonis cannot be accpiired by use. But Pa- 
vacantibus fisco nondum nuntiatis, pinian hjis given his opinion that if, 
bona fide emptorem traditam sibi before hona vacantia have been re- 
rem ex his bonis usucapere posse ; ported to the fiscus, a hona fide pur- 
et ita divus Pius et divi Severus et chaser receives any of them, he can 
Antoninus rescripserunt. ac(iuire the property by use. And 

the Emperor Antoninus Pius, and the 
Emperors Severus and Antoninus, 
have issued rescripts in accordance 
with this opinion. 

D. xli. 3. 18. 2. 

Bona vacantia was the term used to express the property of 
persons who died without successors. These goods belonged to 
the fiscus previously to being reported by the officers of the 
treasury (D. xlix. 14. 1. 1), but up to that time they could be 
acquired by, usucapion. 
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10. Novissime sciendum est, rem 10. Lastly, it is to be observed that 
talem esse debere ut in se non ha- a thing must be tainted with no vice, 
beat vitium, ut a bonea fidei emp- that the hwia fide purchaser or person 
tore usucapi possit, vel qui ex alia who possesses it from any other just 
justa causa possidet. cause may acquire it by use. 

D. xl. 1. 3. 24. 

The word vice, as used here with reference to acquisition by 
use, includes every obstacle that prevented a thing being of a 
kind to be acquired by length of possession. The first requisite 
of civil possession, of possession, that is, capable of ripening into 
ownership by usucapion, was that the thing possessed should not 
have any vice in it, should not be of a kind which could not be 
acquired by usucapion. To the instances of such things given above 
in paragraphs 1, 2, and 9, may be added things belonging to pupils 
or to persons below the age of twenty-five years (C. vii. 35. 3), 
and things forming part of a dowry, unless the term of usucapion 
had begun to run before the marriage. (D. xxiii. 5. 16 ; C. v. 12. 
30.) Secondly, it was necessary that the thing should be pos- 
sessed ex justa causa. By this it was meant that it must have 
come into the power of the possessor by a means, such as sale or 
gift, which was recognised by law as a good foundation for the 
transfer of ownership. It might have done so, and yet no title be 
acquired to the ownership, except by usucapion : the person who 
transferred it might not have been the real owner ; or the person 
who received it might not have had a right to do so. 

The Digest (xli. 4 et seq.) gives a long series of Titles in which 
the several causm of possession are examined separately, and 
the different characters in which a person possessed are treated of. 
Thus, a person might possess pro emptore, as having bought the 
thing; donato, as having received it as a gift ; pro dote, as having 
received it in dowry ; pro soluto, as the payment of a debt ; pro 
derelicto, as having taken it when abandoned by its owner. In 
any of these cases the person who sold, gave, or abandoned the 
thing, might not have been the real owner, and then the possessor 
could only acquire the property in the thing by use ; or again, he 
might possess pro legato, and then if he was not the person to 
whom the legacy had really been left, or if the legacy had been 
revoked, he might acquire by use the property in the thing. In 
this case it was not the testator not being the proprietor that 
made the possessor not the true owner, but it was his having no 
right tcihave the possession of the thing. Again, he might possess 
a thing pro suo, a general term specially employed to denote the 
possession of fructus gathered bona Jide, or that of res nulHus, such 
as wild animals. If he took possession of an animal, naturally 
wild, which had been tamed, and possessed it pro suo, he did not 
at once acquire the property in it, because it was not of a nature, 
since it had ceased to be wild, to be acquired by mere possession, 
but be became the owner by use. (D. xli. 10 : D. xli. 2. 3. 21.) 

Thirdly, it was ifecessary that there should be honafides\ the 



142 LIB. II. TIT. VI. 

possessor must be quite ignorant of that which there was faulty in 
the manner he had gained possession. No ignorance of a leading 
principle of law, such as that a person below the age of puberty 
could not alienate his goods (D. xxii. 6. 4 ; D. xli, 3. 31), nor any 
wilful ignorance of facts, would be permitted as the commence- 
ment of usucapion. (D. xxii. 6. 6.) But if a person was only 
ignorant of a fact, of which it was excusable he should be ignorant, 
as that a vendor was under the age of puberty, his possession was 
hand fide. This instance is taken from the Digest, and the words 
are precise ; but if the property of a pupil was, as stated above, 
incapable of being acquired by acquisition, it w^ould not seem 
material to show that there was a bona jfide error as to the 
fact of the pupil’s age. It may be that some and not all of the 
kinds of property belonging to a pupil were so incapable, or 
that there were different theories among the jurists as to 
the foundation of usucapion in such an instance. In the case 
of sale it was necessary that this bona Jides should exist at 
the moment of the contract being made, and also at that of its 
being performed (D. xli. 3. 48), and in every case it was neces- 
sary it shohld exist at the commencement of possession. But 
after the ])ossession was once commenced bona Jide, a subse- 
quent knowledge of the real facts did not vitiate the possession. 
Gains notices three excej)tional cases where a mala Jlde possessor 
might acquire by usucapion. Inheritances in the old law, though 
incorporeal things, could be acc^uircd by usuca]>ion ; and as the 
Twelve Tables had said that things of the soil should be acquired 
in two years, and other things {cceteras res) in one, and the inheri- 
tance was not a thing of the soil, it was held that the inheritance 
or any part could be acquired in a year — the reason being, says 
Gains, that the law wished to hurry heirs to enter on inheritances 
in order that the sacred rites might be performed, and creditors 
satisfied ; so that if a man held anything, even land, forming part 
of an inheritance, for one year only, he acquired it by usucapion, 
although he knew it was part of the inlieritance, and he was thus 
acting rna la ^/ide, (Gai. ii. 52-58.) But this kind of usucapion 
was made ineffectual in the time of Hadrian (Gai. ii. 57.) 
Secondly, if a thing was given over by one man to another to 
hold for him fiducia causa, was, e.g., deposited with him or 
pledged to him, the original owner, if he got possession of the 
thing, could reacquire it by usucapion in a year, even if it was 
an immoveable (Gai. ii. 59) ; but if it was pledged, the ne^y posses- 
sion could not thus operate if it had been obtained by the request 
of the original owner. (Gai. ii. 60.) Thirdly, the owner of a 
thing mortgaged to the state and sold for non-payment of the 
mortgage debt could reacquire it by usucajnon against ihepreediafor 
or purchaser from the state ; but if it was an immoveable two 
years’ possession was in this case necessary. 

11. Error autem falsae causae 11. But if a mistake is made as to 
usucapionem non parit : veluti si the causeofp6ssession,and it is wrongly 
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quia, cum non emeritf emisse se supposed to be just, there is no usu- 
existimans possideat ; vel cum ei capion. As, for instance, if any one 
donatum non fuerit, quasi ex dona- possesses in the belief that he has 
tione possideat. bought, when he has not bought, or that 

he has received a gift, when no gift 
has really been made to him. 

D. xli. 3. 27. 

Supposing a person who thought that he had acquired ex justa 
cavsa had not, supposing, for instance, he thought a person in- 
tended to give him a thing who did not, or if h^ had received a 
thing in payment of a debt, while really no debt was due to him, 
the question naturally suggested itself whether the imperfection 
in the possession could be cured by hona fides, that is, an honest 
belief that the cjntsa was jvsta^ that a gift had been made, or 
that a debt was due. The question had been much debated by 
the jurists, and Justinian here decides it by declaring that the 
imperfection could not be so cured, and that if the possessor 
had been mistaken in this respect, length of possession would 
not profit him. But this doctrine is not consistent with that of 
the Digest, which treats a plausible error (an error into which a 
man might naturally and reasonably have fallen with Regard to the 
cavsd) as permitting usucapion to take place. We learn, for 
example, from the Digest, that where it Vas with respect to an 
act of some one through whom the possessor believed his title to 
have been gained, and whom he reasonably believed to have been 
acting for him as his procurator, that the mistake was made, the 
possessor could acquire by use, although this person might not 
have acted as the possessor supposed. (1). xli. 4. 11.) 


12. Long possession, which has be- 
gun to reckon in favour of the deceased , 
is continued in favour of the heir 
or honurnm posst'snor, although he may 
know that the immoveable belongs to 
another i)erson ; but if the deceased 
commenced his possession mala 
the possession does not profit the heir 
or bononim possessor, although ignorant 
of this. And our constitution has en- 
acted the same witli respect to usuca- 
pions, in which the benefit of posses- 
sion is to be in like manner continued. 

D. xli. 4. 2. 19 ; D. xliv. 5. 11 ; C. vii. 31. 

Persons who possessed pro herede or pro possessore^ that is, as 
hoiioritfn possessor es, did not themselves begin a new usucai)ion, 
but continued the persona of the deceased, and were placed in 
the same position with reference to anything which he liaJ 
possessed, as if he had himself continued to j)ossess it. If the 
deceased had possessed the thing pro emptore or pro donnto, the 
heres or honorum possessor continued to possess it in tlie same 
way, and added to the time of his possession the time during 
which the deceased had possessed it. 


12. Diutina possessio qinn prod- 
esse cceperat defuncto, et heredi 
et bonorum possessor! continuatur, 
licet ij)se sciat prmdium alienum. 
Quod si ille initium justum non 
habuit, heredi et bonorum posses- 
sori, licet ignorant!, possessio non 
prodest. Quod nostra constitutio 
similiter et in usucapionibus obser- 
vari constituit, ut tempora continu- 
entur. 
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Similiter in usucapionibusy i.e. the continuation of possession 
by the heir shall apply to the usucapion of moveables by three 
years’ possession. 

13. Inter venditorem quoque et 13. Between the buyer and the seller 

emptorem conjungi tempora divi too, the Emperors Severus and Anto- 
Sevenis et Antoninus rescripserunt. nius have decided by rescript that 

their several times of possession shall 
be reckoned together. 

D. xli. 4. 2. 20. 

Persons who were merely successors of others in holding 
particular things by sale, gift, legacy, &c., did not of course 
continue the possession, for they did not continue the person, 
of their predecessor. But if both the possession of their pre- 
decessor, and their own, were such as to give rise to usucapion, 
the times of the two possessions were added together. If there 
was something to prevent this in the possession of their prede- 
cessors, their own possession was the first commencement of the 
usucapion. 

The interruption of usucapion was termed usnrpatio, (D. xli. 
3. 2.) It ftiight take place in various ways. The thing itself 
might be taken away from the ])ossessor, or, if it was an im- 
moveable, he might be expelled from it (D. xli. 3. 5); or it 
might become impossible, from physical causes, such as an inroad 
of the sea, to occupy it (D. xli. 2. 3. 17); or, again, the pos- 
sessor might fall into the power of the enem\ , and he would not 
be reinstated in his possession hj jwstUminiurn, for possession was 
a fact, and as he had ceased to possess, as a matter of fact, he 
could only begin a new possession by again possessing the thing 
(D. xlix. 15. 12. 2); or the interruption might be what was 
termed civil, that is, be produced by an action to contest the 
right, and with respect to this Justinian (C. vii. 33. 10) made 
the time of the first raising of the controversy {mota controversial 
the period of interruption, instead of the litis contestation which 
had no place in the civil process of his time. 

There was also a prescription or possession, termed longissimi 
temporis. If there was a possession for thirty years, or, in the 
case of ecclesiastical property, or the fundi patrimoniales of the 
emperor (C. xi. 61. 14), for forty years, whatever vitium or 
obstacle there might be to the acquisition by use, for instance, 
theft, violence, absence of justa causa , or mala Jides, the pos- 
sessor could, before the time of Justinian, repel actions brought 
to claim the thing, and, after his legislation, became tte legal 
owner. (C. vii. 39.) 

14. Edicto divi Marci cavetur, 14. It is provided by an edict of the 

eum qui a fisco rem alienam emit. Emperor Marcus, that a person who 
si post venditionem quinquennium has purchased from the a thing 

prssterierit, posse dominum rei per belonging to another person, may repel 
exceptionem repellere. Constitutio the owner of the thing by an expep- 
autem divas memorias Zenonis bene tion, if five years have elapsed since 
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prospexit iis qui a fisco per vendi- the sale. But a constitution of Zeno 
tionem aut donationem vel alium of sacred memory has completely pro- 
titulum aliquid accipvmt, ut ipsi tected those who receive anything 
quidem securi statim fiant, et vie- from the fiscus by sale, gift, or any 
tores existant, sive experiantur sive other title, by providing that they 
conveniantur ; adversus autem sa- themselves are to be at once secure, 
cratLssmum a»rarium usque ad qua- and made certain of success, whether 
driennium liceat intendere iis, qui they sue or lire themselves sued, in an 
pro dominio vel h 3 q)otheca earum action. While they who think that 
rerum quse alienatm sunt, putave- they have a ground of action as owners 
rint sibi quasdam competero ac- or mortgagees of tile things alienated, 
tiones. Nostra autem divina con- may bring an action against the sacred 
stitutio quam nuper proiiiulgavi- treasury within four years. An im- 
mus, etiam de iis qui a nostra vel perial constitution, which we ourselves 
venerabilis Augusta^ domo aliquid have recently published, extends to 
acceperint, h»T3c statuit qua3 in fis- those who have received as a gift any- 
calibus alienationibus prmfata Ze- thing from our palace, or that of the 
noniana constitutione continentur. empress, the provisions of the cemstitu- 

tion of Zeno relative to the alienations 
of iliidjiscaii, 

C. ii. 37. 3 ; C. vii. 37. 2. 2. 

As Theophilus points out, the privilege really conceded by 
the constitution of Marcus Aurelius vvras, that no p^session, if 
the thing had been received from the Jiscus, should be attacked 
after five years had elapsed, however othei’wisc open to attack. 
If not otherwise open to attach, the time of usucapion, being so 
much shorter than five years, would, previously to the changes 
of Justinian, have given the property before the time fixed by the 
constitution had arrived. 

Tit. vii. DE DONATIONIBUS. 

Est et aliud genus acquisitionis There is, again, another mode of 
donatio. Donationum autem duo acquiring i)roperty, donation, of which 
sunt genera, mortis causa, et non there are two kinds, donation mortis 
mortis causa. causa and donation not mortis causa. 

J>, 1. 60. 16. 07. 

The phrase dono dare was appropriated in Roman law to the 
mode of transferring property by gift ; dare signifying that the 
whole property in the thing was passed by delivery, and dono 
expressing the motive from which the delivery was made. (See 
Vat. Fragm. 275. 281. 283.) Viewed strictly, gift is not a 
peculiar mode of acquisition, but an acquisition by delivery with 
a particular motive for the transfer. Possibly it was on account 
of the solemnities with which, under Justinian, gifts had to be 
made, that the authors of the Institutes treat gift as a separate 
mode of acquisition. 

1. Mortis causa donatio est, qum 1. A donation mortis caaset is that 
propter mortis tit suspicionem : which is made to meet the cjise of 
cum quis ita donat ut, si quid hu- death, as when anything is given upon 
manitus ei contigisset, haberet is condition that, if any fatal accident 
qm acmpit ; sin autem supervixisset befalls the donor, the person to whom 
IS qui dona vit, reciperet, vel si eum it is given shall have it as his own ; 
onationis pcenituisset, aut prior but if the donor should survive, or if 
ecessent is cui donatum %it. Hse h© should repent of having mad© the 

T. 
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gift, or if the person to whom it has 
been given should die before the donor, 
then the donor shall receive back the 
thing given. These donations mortis 
caiisa are now placed exactly on the 
footing of legacies. It was much 
doubted by the jurists whether they 
ought to be considered as a gift or as a 
legacy, partaking as they did in some 
respects of the nature of both ; and 
some were of opinion that they be- 
longed to the one head, and others 
that they belonged to the other. We 
have decided by a constitution that 
they shall be in almost every respect 
reckoned amongst legacies, and shall be 
made in accordance with the forms our 
constitution provides. In short, it is a 
donation mortis caiisa, when the donor 
wishes that the thing given should 
belong to himself rather than to the 
person to whom he gives it, and to 
that person rather than to his own heir. 
It is thus that, in Homer, Telemachus 
gives to Pircous : — 

‘ Piraeus, for we know not how these 
things shall be, whether the proud 
suitors shall secretly slay me in the 
palace, and shall divide the goods of 
my father, I wotild that thou thyself 
shouldst have and enjoy these things 
rather than that any of those men 
should ; but if I shall plant slaughter 
and death amongst those men, then 
indeed bear these things to my home, 
and joying give them to me in my joy.^ 

D. xxxix. 6. 35. 4. 37. 1. 1. ; C. viii. 57. 4. 

There are two essential conditions of a donatio mortis causa : 
it must be made with the view of meeting the case of death ; and 
it must be made to take effect only if death occurs, and so as to 
be revocable at any time previous, and to fail if the recipient 
died before the giver. The donor might, however, at his pleasure, 
alter the character of the gift, making it irrevocable, but it was 
always dependent on the recipient outliving the donor. (D. 
xxxix. 6. 27.) 

It might be made conditional upon death in two ways. The 
donor might say, I hand you over my horse, but the gift is only 
to be complete if I die in this enterprise ; or he might say, I 
give you my horse, if I survive this enterprise you are to give it 
me back. In the latter method, the delivery of the thing is 
made at once, subject to a conditional redelivery : in the former 
the delivery is made conditional. (D. xxxix. 6. 2 et seq.) The dona- 
tion might also be sometimes made conditional upon the death of a 
third person, as if a father promised to give to his daughter-in-law 
in case of the death of his son. (D. x^xix. 6. 11.) All who 


mortis causa donationes ad exem- 
plum legatorum redactse sunt per 
omnia. Nam cum prudentibus 
ambiguum fuerat, utrum donationis 
an legati instar earn obtinere opor- 
teret, et utriusque causse qumdam 
habebat insignia, et alii ad aliud 
genus earn retrahebant, a nobis 
constitutum est ut per omnia fere 
legatis connumeretur, et sic procedat 
quemadmodum nostra constitutio 
earn formavit. Et in summa mortis 
causa donatio est, cum magis se 
quis velit habere quam eum cui 
don at, magisque eum cui donat 
quam heredem suum. Sic et apud 
Homerum Telemachus donat Pi- 
rseo : — 

HiipaCy ov yap r iSpiv ottwq tarai 
rddt ipyOf 

Et Kfv ipi. pvJiarTipiQ dyijvopfg tv 
fAtydpoiai 

Aa^pri KTtivavrtg, ‘iraTpuiia ‘irdvra 
ddaovraiy 

Aitrbv ixovTct tn fiovXop.’ iTravptpLtVf 
y riva Ttavlt * 

Et be K iyu) Tovroiai (povov Kai Kypa 

<PVTkV(Ti»)f 

A)} Tort poL ^^atpovri (pipnv npog 
butpara xaipojv. 
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could make a testament could make a valid donatio mortis causa ; 
and all who could receive under a testament could accept one. 
(D. xxxix. 6. 9 and 15.) Every kind of thing could be given 
in this way. (D. xxxix. 6. 18. 2.) Justinian, in the constitution 
referred to in the text, required that a donatio mortis causa 
should be made in the presence of five witnesses. (C. viii. 57. 4.) 

If the gift was made in the first of the two ways above men- 
tioned, alth^ough there was delivery, yet the thing was only acquired 
on the death of the donor, and the donor not having ceased to 
be dominos could therefore, if he revoked the gift, bring a real 
action to reclaim the thing handed over. If the gift was made 
in the second way, the whole property passed at once by the 
tradition to the recipient ; and as, in the older and stricter law, 
the dominium passed absolutely when it passed at all, the pro- 
perty in the thing could not revert to the donor merely by the 
condition having been accomplished. He would only have a 
personal action against the recipient to compel him to give the 
value of the thing if he did not choose to give back the thing 
itself. The later jurists seem, however, to consider that the 
dominium reverted ipso jure ^ and that the donor could bring a 
real action for the thing itself. (D. vi. 1. 41^; D. xxxix. 6. 29.) 

If the donor was insolvent at the time of his death, this was 
considered as an implied revocation of the gift. (D. xxxix. 6. 17.) 

Ad exemplum letjatorum redacted sunt per omnia . . . per 
omnia fere legatis connumeretur — the latter is the more correct 
expression ; gifts mortis causa were not exactly on the footing 
of legacies, especially because (1) they had complete effect im- 
mediately on the death of the donor, whereas legacies, to take 
effect, required that the heir should first enter on the inheritance 
(D. xxxix. 6. 29.) (2) The rules as to capacity of taking were 

the same in both cases, but regard was had to the capacity to 
receive of the person to whom the gift was made, only at the time 
of the death, and not, as in the case of legacies, also at the time of 
the disposition. (D. xxxiv. 9. 5. 17.) (3) A Jilivsfamilias^ 

who could not before Justinian give anything but his peculium 
castrense by testament, could, with his father’s permission, make 
a donatio mortis causa of other things. (D. xxxix. 6. 25. 1.) 
(4) A peregrinus could make a mortis causa donatio^ though he 
could not give a legacy. (D. xxxix. 6. 25.) There was one 
remarkable mode in which they were placed on the footing of 
legacies.* By a constitution of Severus the heir was permitted 
to retain as large a portion (one-fourth) of the gift as he could 
of a legacy by the lex Falcidia, (See C. viii. 57. 2.) 

The lines quoted in the text are from Odyssey 17. 78. 

2. Alise autem donationes sunt, 2. The other kind of donations are 
<iua3 sine ulla morteis cogitatione hunt, those which are made without any 
quas inter vivos appel]amus,qua8 non consideration of death, and are called 
omnino comparantur legatis : quae si donations inter vivos. They cannot, in 
luerint perfectee, temere revocari non any respect, be compared to legacies, 

• L 2 
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possimt. Perficiuntur autem, cum and if completed cannot be revoked at 
donator suam voluntatem scriptis aut pleasure. They are said to be completed 
sine scriptis manifestaverit ; et ad ex- when the donor has manifested his 
emplumvenditionis nostra constitutio intention, whether by writing or not. 
eas etiam in se habere necessitatem Our constitution has declared that, 
traditionis voluit, ut etiam sinontra- after the example of sales, they shall 
dantur, habeant plenissimum et per- involve the necessity of tradition; so, 
fectumrobur,et traditionis necessitas however, that even before tradition, 
incumbat donatori. Et cum retro they are completely effectual, and place 
principum dispositipnes insinuari eas the donor under the necessity of deli- 
actis intervenientibus volebant, si vering them. Previous imperial con- 
majores fuerant ducentorum solido- stitutions have enacted that they should 
rum, constitutio nostra earn quanti- be registered by public deeds, if ex- 
tatem usque ad quingentos solidos ceeding two hundred solidi, but our 
ampliavit, quam stare etiam sine in- constitution has raised the limit to five 
sinuatione statuit ; sed et quasdam hundred solidi, so that for a gift of this 
donationes invenit, quae penitus in- sum registration is not necessary. We 
sinuationem fieri minima desiderant, have also marked out certain donations 
sed in se plenissimam habent firmi- which need no registration at all, but 
tatem. Alia insuper multa ad uberio- are completely valid of themselves. We 
rem exitum donationum invenimus : have, too, made many other new enact- 
qu8B omnia ex nostris constitutioni- ments, in order to extend and secure 
bus quas super his exposuimus, col- the effect of donations, all which may 
ligenda smiti Sciendum est tamen be collected from the constitutions wo 
quod, et si plenissimm sint dona- have promulgated on this subject. It 
tiones, si tamen ingra^ti existant must however be observed, that how- 
homines in quos beneficium collatum ever absolutely a donation may be given , 
est, donatoribus per nostram consti- yet, if the object of the donor’s bounty 
tutionem licentiam prfestavimus cer- prove ungrateful, he is penuitted by 
tis ex causis eas revocare ; ne <jui our constitution, in certain specified 
suas res in alios contulerunt, ab his cases, to revoke the donation; for it is 
quamdam patiantur injuriam vel not right that they who have given 
jacturam, secundum enumcratos in their property to others should suffer 
constitutione nostra modos. from them injuries or losses of such a 

kind as those enumerated in our con- 
stitution. 

D. xxxix. 6. 27 ; C. viii. 54. 35. 5 ; C. viii. 54. 34, pr. 3, 4 ; C. viii. 54. 

36, pr. 2 and 3 ; C. viii. 56. 10. 

A thing given was, if a res manetpi, given by mancipation, or 
in jure cessioy and, if a res nec manciple by tradition. But a mere 
a^eement to give gratuitously {pactum) was not in the least 
binding on the person who agreed to give, and to make a promise 
to give binding, it was necessary that the agreement should 
assume the form of a stipulation. (See Introd. sec. 83.) 

The lex Clncia, 560 A.U.C., introduced several new rules into 
the law respecting gifts, but did not make a mere agreement to 
give in any degree valid. The first step taken in this direction 
was by Constantine (Cod. Theod. viii. 12. 4 et seq.)^ who made 
the agreement binding if reduced to writing. And Justinian 
(C. viii. 54. 35. 5) made the agreement binding, whether reduced 
to writing or not ; but it is to be observed that he provided, not 
that the property should pass by the agreement, but that the 
donor should be bound thereby to make tradition of the thing. 
So that the property in the thing was acquired by tradition, and 
not by donation, as a distinct mode of acquisition. 
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Donations not registered were only void for the sum by which 
they exceeded the amount fixed by law. (C. viii. 54. 34.) Those 
valid without registration at all were such as donations made by, 
or to, the emperor to redeem captives, or to rebuild edifices 
destroyed by fire. (C. viii. 54. 36.) 

Gifts inter vivos were revocable in certain cases specified in 
the Code (viii. 56. 10), as, for instance, when the person benefited 
seriously injured, or attempted to injure, the person or property 
of the donor, or failed to fulfil the conditions of the gift. Revo- 
cation in such cases was personal to the donor and to the receiver, 
and could not be exacted by the heirs of the one, or against the 
heirs of the other. 

3. Est et aliiid genus inter vivos 3. There is another kind of donation 
donationiim, quod vetcribus quideni inter vivos entirely unknown to the 
prudentibus peiiitus erat incognitum, ancient lawyers, and subsequently in- 
post ea autem a junioribus divis trodiiced by the more recent emperors, 
principibus introductum est: quod Itwa^teTmodihe donatio ante nnptias, 
ante nuptias vocaliatur, ct tacitani and was made under a tacit condition 
in se conditioneiu habebat lit tunc that it should only take effect when the 
ratumesset, cuinmatrimoniumfuorit marriage had followed oj it. Hence 
insecutum, ideo(pie ante nuptias ap- it was cjilled ante nvptias, because it 
I)ellabatur, quod ante matrimonium preceded the marriage, and never took 
efficiebatur, et imiupiam post nuptias place after tlleir celebration ; but as 
celebratas tabs donatio procedebat. it was i)ermitted that dowries should 
Sed primus quidem divus Justinus bo increased even after marriage, the 
pater riostcr, cum augeri dotes et Emperor Justin, our father, was the 
post nuptias fuerat permissum, si first to permit, by his constitution, that 
quid tale evenirot, etiam ante nup- in case the dowry was increased, the do- 
tias augeri donationem constante nation ante nuptias might be increased 
matrimonio sua constitutione permi- also, even during the marriage; but the 
sit ; sed tanien nomen inconveniens donation still retained what was thus 
remanebat, cum ante nuptias quidem an improper name, and was called 
vocabatur, post nui)tias autem tale ante nuptias, while this increase was 
accipiebat incrementum. Sed nos made to it after marriage. Wishing, 
pletussimo fini tradere sanctiones therefore, to perfect the law on the 
cupientes, et consequentia nomina subject, and to make names appropriate 
rebus esse studentes, constituimus ut to things, we have enacted that such do- 
tales donationes non augcantur tan- nations may not only be increased, but 
turn, sed et constante matrimonio may also be first made during marriage, 
initium accii)iant, et non ante nuptias and that they shall bo tenned, not ante 
sed propter nuptias vocentur ; et do- nuptias, but propter nuptias, and that 
tibus in hoc exjequentur, ut quern- they shall be placed on the footing of 
atoodum dotes constante matrimo- dowries, so far that, as dowries may be 
nio non solum augentur sed etiam not only increased, but first made 
fiunt, ita et istm donationes qum during marriage, so donations propter 
propter nuptias introductm sunt, non nuptias may not only precede marriage, 
solum ante^edant matrimonium, sed but also, after the tie of marriage has 
eo etiam contracto augeantur et con- been formed, may bo increased or made, 
stituantur. 

C. V. 3. 10, 20. 

When the wife passed in manum viri, all that she had belonged 
to her husband ; when she did not, all her property belonged ex- 
clusively to herself, and all gifts between husband and wife were 
strictly prohibited by law. But, as a provision for the expenses 
of marriage, the wife 'contributed the dos, which, given before 
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marriage 5 and sometimes increased after, belonged to the husband, 
subject, however, after the passing of a lex Julia de adulteriis 
et defundo dotali in the time of Augustus, to the obligation of 
restoring all immoveables comprised in it at the end of the 
marriage; and, in the time of Justinian, subject also to the 
obligation of restoring the value of the moveables also. The 
power of the husband over the dos is treated of in the intro- 
ductory paragraph of the next Title. The donatio ante nuptiaSy 
of which we first hear in a constitution of Theodosius and 
Valentinian (C. v. 17. 8. 4), which speaks of it as recognised 
by law, was a gift on the part of the husband as an equivalent to 
the dos. It was the property of the wdfe, but managed by the 
husband, and could not be alienated even with her consent. 
Justinian provided (Nov. 97. 1) that the wife, if survivor, should 
receive an equal value from the donatio propter nuptias with that 
which the husband, if survivor, would have received from the dos^ 
the actual amount reserved for the survivor being matter of agree- 
ment between the parties. By a constitution previous to Justinian 
(C. V. 14. ,7), the wife had, if survivor, an equal y)ortion of the 
donatio with that her husband had of the dos. Justinian sub- 
stituted an equality pf value for an equality of proportion. 

4. Erat olim et alius modus civilis 4. There was formerly another mode 
acquisitionis per jus accrescendi, of ac(iuiring property by the civil law, 
quod est tale : ai communem servum namely, that of accrual ; as, if any one, 
habens aliquis cum Titio, solus having a slave in common with Titius, 
libortatem ei imposuit vel vindicta had himself alone enfranchised him, 
vel testamento, co casu pars ejus either by the vindicta or by testament, 
amittebatur et socio accresccbat, his share in that slave was lost, and 
Sed cum pessimum fuerat excmplo, accrued to the joint owner. But, as 
et libertate servum defraudari et cx it was an example of very bad teii- 
ea humanioribus quidem dominis dency, that both the slave should be 
damnum inferri, severioribxis autem defrauded of his freedom, and that 
dominis lucrum accrescere, hoc quasi the more humane master should suffer 
invidia plenxim pio remedio per loss, while the more severe master 
nostram constitutionem mederi nc- profited, we have thought it advisable 
cessarium duximus ; et invenimus to ap^fiy by our constitution a pious 
viam per quam et manumissor, et remedy to what seemed so odious, and 
Bocius ejus, et qui libertatcm accepit, have devised means by which the 
nostro beneficio fruantur : libertate manumittor, and the co-proprietor, 
cum effectu procedente (cujus favoro and the freed slave, may be all bene- 
et antiques legislatures multa etiam fited. Freedom, to favour which 
contra communes regulas statuisse ancient legislators have often violated 
manifestum est), et eo qui earn im- the ordinary rules of law, shall be 
posuit suaj liberalitatis stabilitate really gained by the slave ; he who 
gaudente, et socio indemni conser- has given this freedom, shijl have the 
vato, pretiumque servi secundum delight of seeing it maintained ; and 
partem dominii quod nos defini- his co-proprietor shall be indemnified 
vimus, accipiente. by receiving a price for the slave, 

proportioned to his interest in liim, 
according to the rates fixed in our 
constitution. 

C. vii. 7. 1. 5. 

A man could not be partly free, partly a slave. If, then, a 
slave was enfranchised by one co-proprietor, was he a slave or 
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free ? The old law, as the text informs us, pronounced him the 
former. If the enfranchisement, however, was such that, ac- 
cording to the rules given in Bk. i. Tit. 5. 3, the enfranchised 
slave would have become only a Latinus-Jiinianusy the enfran- 
chisement had no effect at all, and the slave remained the slave, 
as before, of both. But if the enfranchisement had been such 
that he would have been a Roman citizen, the interest of the 
master who manumitted him accrued to the other proprietors. 
(Paul. Sent iv. 12. 1.) 

The scale of prices alluded to in the concluding words of the 
text is given in the Code. (vii. 7. 1. 5.) 

Tit. VIII. QUIBUS ALIENARE LICET, VEL NON. 

Accidit aliquando ut, qiii dominus Sometimes it happens that he who 

sit, alienare non possit ; et contra, is owner of a thing cannot alienate it, 
qui dominus non sit, alienandie rei while, on the contrary, ho who is not 
potestatem habeat: nam dotaleprco- owner has the power of alienation, 
dium maritus in\ita luuliere per le- Thus, the husband is prohibited by 
gem Juliam prohibetur alienare, the from alienating immove- 

quamvis ipsius sit dotis causa ei ables, which form part erf the dowry, 
datum. Quod nos legem Juliam against the wish of the wife, although 
corrigentes, in melioreni statum these immoveables, having been given 
deduximus : cum enim lex in soli him as a part of the dovTy, belong to 
tantummodo rebus locum habebat him. We have amended the Jid/a 
(pire Italicio fuerant, et alienationes and introduced a great improvement, 
inhibebat qua) invita muliere tie- This law only applied to Italian im- 
bant, hypothecas autem earum re- moveables, and it prohibited aliena- 
rum etiam volento ea, utrique tions made against the wishes of the 
remedium imposuimus, ut et in eas wife, and mortgages made even with 
res qua) in provinciali solo positie her consent. Wishing to amend the 
sunt, interdicta sit alienatio vel ob- law on each of these points, we have 
ligatio, et neutrum eorum nequo declared that the prohibition of alie- 
consentientibus mulieribus proce- nation or mortgage shall extend to 
dat, ne sexus muliebris fragilitas in immoveables in the provinces, and 
liemiciem substantite earum con- that neither alienation nor mortgage 
verteretur. shall be made even with the consent 

of the wife, lest the weakness of the 
female sex should be abused to the 
detriment of their fortimes. 

Gai. ii. G2, G3 ; C. v. 13. 15. 

The power of alienating belongs to the o^vner and to him 
only ; and every owner can alienate the thing belonging to him. 
There are, however, exceptions to the rule, and these exceptions 
form the subject of this Title. 

The« dos of the wife belonged to the husband, and his rights 
over it were in the ancient law unrestricted. Gradually a 
restraint was imposed on them, first, by the obligation to give 
up, after the dissolution of the marriage, those things of which 
the value had not been estimated; next by the lex Julia de 
adulteriis^ a plehiscitum of the time of Augustus, by which, as 
Paul, in his Sentences, ii. 21, informs us, ^ covet ur ne dotale 
prcBdium maritus invita uxore alienet that is, it rendered the 
consent of the wife necessary for the alienation of immoveables. 
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and also prevented mortgage of immoveables even with the wife’s 
consent, a distinction evidently arising from it being apprejiended 
that a woman would be more easily persuaded to consent to mort- 
gage than to sell her property. In the same way the senatus 
consultum Velleianum prevented a woman placing herself under an 
obligation for another person, but did not prevent her making a 
gift. (D. xvi. 1. 4. 1.) Any one can understand what they are 
doing when they sell or give a thing, but may easily not be aware 
how much is involved when they comply with the legal forms of 
mortgage or guarantee. 

As a general rule, dotes were given on the condition that, after 
the dissolution of the marriage, the things given should belong 
to the wife or her heirs ; but a special agreement might decide 
that they should belong to the husband ; and then, if alienated 
by him during the marriage, they could not be reclaimed on its 
dissolution. (D. xxiii. 5. 17.) 

Under Justinian immoveables forming part of a dos, wherever 
situated, could no longer be either sold or subjected to a hi/j^o- 
theca ^ even with the wife’s consent. 


1. Contra autein creditor pigniis 
ex pactione, qiiainvis ejuA ea res non 
sit, alienare potest. Sed hoc forsitan 
ideo videtiir fieri quod voluntate de- 
bitoris intelligitnr pignus alienari, 
qui ab initio contractus pactus est 
ut licerct creditor! pignus vendere, 
si pocunia non solvatur. Sed ne 
creditores jus suum persequi im- 
pedirentur, nequo debitores temere 
suarum rerum dominium amittere 
videantur, nostra constitutione con- 
sultum est, et certus modus imposi- 
tus est per quern pignonim distrac- 
tio j)ossit procedere : cujus tenore 
utrique parti creditorum et debito- 
rum satis abundeque provisum est. 


1. On the other hand, a creditor 
may, according to agreement, alienate 
a i)ledgo, although the thing is not 
his own property. But this alienation 
may perhaps be considered as taking 
place by the intention of the debtor, 
who in making the contract has 
agreed that the creditor might sell 
the thing pledged, if the debt were 
not paid. But that creditors might 
not be impeded in the pursuit of 
their rights, nor debtors seem too 
easily deprived of their property, a 
provision has been made by our 
constitution establishing a fixed 
method of procedure for the sale of 
pledges^ by which the respective 
interests of the creditor and debtor 
have been fully secured. 


Gai. ii. 64 ; C. viii. 34. 3, pr. ci seq. 


The power of a creditor to sell the thing pledged, forming 
an exception to the rule that none but the owner could alienate, 
was so necessary a part of his rights that it could not be taken 
from him even by express agreement ; and an agreement ne 
vendere liceat had no other effect than to make it necessary for 
the creditor to give the debtor notice of his intention to sell. (D. 
xiii. 7. 4-6.) Justinian, by his constitution, permitted the parties 
to fix the time, and place, and manner of sale at their pleasure, 
and it was only if there was no special agreement that the regu- 
lations of his constitution were to take effect, the gist of which 
was that the thing might be sold after two years had elapsed 
from the time when the creditor gave the debtor notice to pay. 
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and that after two more years the creditor, if no purchaser could 
be found, should be considered the owner, (C. viii. 34. 3.) 

Tutors and curators might, in certain cases, alienate the goods 
of their pupils and of those committed to their care ; but, at 
any rate in the later times of law, they had to obtain the permis- 
sion of a magistrate for the alienation of rural immoveables. 
(See C. V. 37. 22.) 


2. N unc adinoiiendi sumus iieqiio 
pupillum neque pupillam ullain rem 
sine tut oris aiictoritate alienare 
posse. Ideoque si mutuam pecu- 
niam sine tiitoris auctoritate alicui 
dederit, non contrahit obligationem, 
(juia peciiiiiam non facit accipiontis ; 
ideoque niimmi vindicari possunt, 
sicubi extent. Red si nuinini quos 
mutuos dedit, ab eo ipii accepit 
bona tide consumpti sunt, condici 
possunt ; si mala tide, ad exbiben- 
dum de liis agi potest. At ex con- 
trario oiiincs res j^ii^illo et jmpilla) 
sine tutoris auctoritate recte dari 
possunt. Ideo(pie si debitor xni- 
pillo sol vat, necessaria est debitori 
tutoris auctoritas ; aliofjuin non 
liberabitur. Red hoc etiain evi- 
dentissima ratione statutum est in 
constitutione, quam ad Ca3.sarienses 
advocates ex suggestione Triboniani 
viri eminentissimi, (puestoris sacri 
palatii nostri, promulgaviiiius : qua 
disposituni est, ita lioere tutori vel 
curatori debitorem x)iq)illareiu sol- 
vere, ut prills judicialis sententia 
sine Omni damno celebrata hoc per- 
mittat ; quo subsecuto, si et judex 
pronuntiaverit et debitor solvent, 
sequatur hujusmodi solutionem 
I)lenissima securitas. Sin autem 
aliter quam disposuimus solutio 
facta fuerit, iiecuniam autem sal- 
vam habeat i)upillus aut ex ea locu- 
pletior sit, et adhuc eamdem pecu- 
nue sumniam x)etat, jier exceptioneni 
doli mali jioterit submoveri. Quod 
si aut male consumpserit aut furto 
amiserit, nihil proderit debitori doli 
mali e^eptio, sed nihilominus 
damnabitur, quia temere sine tutoris 
auctoritate et non secundum nos- 
tram dispositionem solvent. Sed 
ex diverse pupilli vel piqiillfe sol- 
vere sine tutoris auctoritate non 
possunt ; quia id quod solvunt non 
tit accipientis, cum scilicet nullius 
rei alienatio eis sine tutoris auc- 
toritate concessa est. 


2. It must here be observed, that 
no pupil of either sex can alienate 
anything without the authority of a 
tutor. If, therefore, a pui>il, without 
the tutor’s authority, lend any on© 
money, the pupil does not contract 
an obligation ; for he does not make 
the money the prox)erty of the re- 
ceiver, and the pieces of money may 
be claimed by vindication, if they still 
exist. But 8ux>posiiig these jiieces 
which the pujiil has lent ai*e con- 
sumed by the borrower, then, if they 
are so hona Jide, a persoij^il action may 
be brought ; if mcda Jide, an action 
ad exliihendum. On the contrary, the 
pupil of eitHer sex may acquire any- 
tliing whatsoever without the authority 
of the tutor ; and therefore when a 
debtor jiays a pujiil, the debtor must 
have the authority of the tutor, or he 
does not free himself from the debt. 
And we have, for very obvious reasons, 
declared by a constitution, imblished 
to the advocates of Cmsarea on tho 
suggestion of the very eminent Tri- 
bonian, qiuestor of our sacred palace, 
that the debtor of a xmpil may make 
payment to the tutor or curator, first 
receiving permission by the sentence 
of a judge, obtained free of all ex- 
X^enses ; and if these forms are ob- 
served, a payment made according to 
the sentence of the judge will give tho 
debtor the most comiilete security. 
If payment is made not according to 
the mode we have sanctioned, the 
pupil who has the money still safe in 
his x>ossession, or has been made 
richer by it, may, if he demand again 
the same sum, be repelled by an 
exception of dolus malus. But if he 
has spent the money uselessly, or 
lost it by theft, the debtor cannot 
profit by the exception of dolus mains, 
and he will be condemned to pay 
over again, because he has x>^^id in a 
rash manner, without the authority 
of the tutor, and has not conformed 
to our rules. On the other hand, 
pupils of either sex cannot pay with- 
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* out the authority of the tutor, be- 

cause that which they pay does not 
thereby become the property of the 
person who receives it, as they are 
incapable of alienating anything with- 
out the authority of ^e tutor. 

Gai. ii. 80. 82-84 ; C. v. ST, 25 ; D. xlvi. 3. 14. 8. 

The pupil might make his condition better, but not worse. 
(See Bk. i. Tit*. 21.) He could not transfer the property in 
anything belonging to him, but he could acquire the property in 
anything transferred to him. Three illustrations of this doctrine 
are given. 1. The pupil could not lend anything under the 
contract called mutuum^ the essence of which was that the thing 
lent became the property of the borrower, who bound himself to 
give back a thing of equal value. (See Bk. iii. Tit. 14.) If the 
pupil attempted to lend a thing in this way, the thing lent could 
be recovered by vindication, if it were possible that the actual 
thing should be restored ; if not, its value could be recovered by 
a personal action {condictio) against the borrower; or if the 
borrower had been guilty oimala Jldesy by an actio ad exliibenduiuy 
that is, the borrower was called upon to produce the thing 
borrowed; and on lus being found unable to do so, he was 
condemned to pay not only the value of the thing, but damages 
to compensate for the injury inflicted. 

2. If the pupil was a debtor and paid without authorisation 
money to a creditor, he could not transfer the property in the 
pieces of money paid, and had a real action to get them back, if 
the creditor still had them ; if not, the pupil had the same remedies 
as just stated in regard to a mutuum y except that if he brought a 
condictio against a creditor who had bona fide spent the money, 
and the creditor could claim the same amount of money for the 
debt due to him, the Roman jurists considered that instead of 
these cross actions the debt of the pupil ought to be considered 
to be extinguished. (D. xxvi. 8. 9. 2.) 

3. If the debtor made a payment to the pupil without the 
authorisation of the tutor, that which he paid became the property 
of the pupil ; and as the pupil could not make his condition worse, 
he could not extinguish debts due to him ; and thus the debt was 
still owing, although the pupil retained what was paid him. The 
debtor might still be sued for what he owed, and he could only 
repel the action by a plea of dolus malus to the extent in which 
the pupil then had the money paid in hand, so that if the pupil 
had spent it all the debtor would have to pay over again. 
(Gr. ii. 84.) If the tutor authorised the payment, the debt was 
extinguished ; but still the creditor was not quite safe ; the pupil 
had a right to receive from the tutor the money paid ; and if he 
could not obtain it from him, the praetor would, under certain 
circumstances, grant a restitutio in integrum (see note on intro- 
ductory paragraph of Bk. L Tit. 23), and the creditor might 
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then be obliged to pay over again, in order that the pupil might 
be kept free from all loss. It was to guard against this that 
Justinian, in the constitution alluded to in the text, provided a 
means whereby the creditor should have plenitsima securitas. 


Tit. IX. PER QUAS PERSONAS NOBIS 
ACQUIRITUR. 

Acquiritur nobis non solum per We acquire not only by ourselves, 
nosmetipsos, sed etiam per eos quos but also by those whom we have in 
in potestate habemus, item per ser- our i)Ower ; also by slaves, of whom 
vosinquibususumfructumhabemus, we have the usufruct; and by those 
item per homines liberos et servos freemen and slaves belonging to 
alienos quos bona fide possidemus: others whom we. i)ossess horn fide. 
de quibus singulis diligentius dis- Let us examine separately tliese dif- 
inciamus. ferent cases. 

Gai. ii. 86. 


The rule of law was, that no one could acquire through another 
person ; but if persons in the power of another acquired anything, 
that which they acquired became, by the mere force of their 
position, the property of the person in whose powef they were ; 
and thus the rule may be, perhaps, more accurately expressed by 
saying that nothing could be acquired per extraneam personaniy 
i.e. through a person who was not in the familia of the acquirer. 


1. Igitur liberi nostri utriusque 
sexus, quos in potestate habemus, 
olim (piidem ciuidquid ad eos perve- 
nerat (exceptis videlicet castrensi- 
bus peculiis), hoc parentibus suis 
acquirebant sine ulla distinctione. 
Et hoc ita parentum fiebat, ut esset 
eis licentia, quod per uniim vel unam 
eonim acquisitum est, alii filio vel 
extraneo donare vol vendere vel, 
quocuinque modo voluerant, adpli- 
care. Quod nobis inhumanum visum 
est, et generali constitutione emissa, 
et liberis pei)ercimus et patribus 
debitum reservavimus. Sancitum 
etenim a nobis est, ut si quid ex re 
patris ei obveniat, hoc secundum 
antiquam observationem totum pa- 
rent! acquirat; quae enim invidia 
est, quod ex patris occasione pro- 
fectum ^est, hoc ad eum reverti? 
Quod autem ex alia causa sibi filins- 
familias acquisivit, hujus usumfruc- 
tum patri quidem acquirat, domi- 
nium autem apud eum remaneat; ne 
quod ei suis laboribus vel prospera 
fortuna accessit, hoc ad alium per- 
veniens luctuosum ei procedat. 


1. Formerly, all that cliildren under 
power of either sex acquired, except- 
ing casfrensia peoidia, was without 
distinction aw^uired for tlio benefit of 
their parents ; so much so, that the 
paterfamilias who had thus acfpiii’ed 
anything through one of his children, 
could give or sell, or transfer it in any 
way ho jileased to another child or to 
a stranger. This appeared to us very 
harsh, and by a general constitution 
we have relieved the children, and yet 
reserved for the parents all that was 
due to them. We have declared that 
all which the child obtains l)y means 
of the fortune of the father, shall, 
according to the old law, bo acquired 
entirely for the father’s l)encfit : for 
what hardship is there in that which 
comes from the father returning to 
him? B»it of everything that the 
filmsfamilms acquires in any other 
way, the father shall have tlie usufruct, 
but the son shall retain the ow ner&hip, 
so that another may not reap the iirotit 
of that which the son has gamed by 
his labour or good fortune. 


Gai. ii. 87; C. vi. Cl. 6. 

The fiUusfamilias could not, in the strict law' of Rome, have 
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auy property of his own. Sometimes, however, the father per- 
mitted the son to have what was called a peculium, that is, a 
certain amount of property placed under his exclusive control. 
This peculium remained in law the property of the father, but the 
son had the disposition and management of it by his father’s 
permission, and as long as it remained in the son’s possession it 
was, as far as regarded third persons, exactly like property really 
belonging to the son only, that is, they could sue and recover 
from him to the extent of his peculium, (See Tit. 12. 1 of this 
Book.) In the early times of the Empire a Jilmsfamilias came 
to have, under the name of castrense peculium^ property quite 
independent of his father. This castrense peculium consisted of 
all that was given to a son when setting out upon military service, 
or acquired w’hile that service lasted. This belonged to the son 
as completely as if he had been suijuris^ and he had full power of 
disposing of it either during his lifetime or by testament. Filil-- 
fnmilias in castrensi peculio vice patrumfamiliarvm funguntur, 
(I), xiv. 6. 2.) If, however, he did not choose to exercise his 
power of disj;)osing of it by testament, his father took it at his 
death, not as succeeding to it ah intestato, but as the claimant of 
a peculium, (See Tit^ 12. pr.) A further benefit was extended 
to the Jiliusfamilias by the institution of the quasi^castrense 
peculium^ a privilege given to certain civil functionaries, corre- 
sponding to that given by the castrense peculium to soldiers. 
Constantine, by a constitution (C. xii. 31), placed on the footing 
of the castrense peculium things which a Jiliusfamilias ^ who was 
an oflScer of the palace, received from the emperor or gained by 
his own economy. The same advantage was subsequently 
extended to many other functionaries, as well as to advocates and 
certain ecclesiasticaL dignitaries. The quasi-castrense peculium 
must have existed in the time of Ulpian (D. xxxvi. 1. 1. 6 ; 
xxxvii. 13. 3. 5), unless the passages in the Digest in which he 
alludes to it are interpolated, but under what form it then existed 
we do not know. In one respect it slightly differed from the 
castrense peculium ; for the power of disposing of it by testament 
did not always accompany it, but was only given to the more 
privileged classes of those who were allowed to have such a 
peculium, Justinian, however, altered this, and gave the power 
of disposing of it by testament to every one who had a quasi- 
castrense peculium, (See Tit. 11.6.) Constantine also introduced 
another kind of peculium^ termed the peculium adventitiurm This 
consisted of everything received by Jiliusfamilias in succeeding, 
whether by testament or not, to his mother. (C. vi. 60. 1.) 
Subsequent emperors included in it all received by succession or 
as a gift from maternal ascendants (C. vi. 60. 2), or by one of 
two married persons from the other (C. vi. 60. 1) ; and Justinian, 
as we learn from the text, included under the peculium adventitium 
all that came to the son from any other source than from the 
father himself. The father had the usufruct of the peculium 
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adventitiuniy and it was only the ownership that was held by the 
son. The peculium which came to the son as part of the father s 
property, and which continued to belong to the father, has been 
termed by commentators profectitinniy because it comes {projicis^ 
citur) from the father. 

Tl\iq peculium in the time of Justinian, therefore, if profectltium^ 
belonged to the father ; in all other cases it belonged to the son ; 
but the father had the usufruct of peculium adventitium^ while 
the son had as full power over the castrense or qvasUcastrense 
peculium as if he had been mi juris. 


2. Hocquoque anohis dispositum 
est et in ea specie nbi parens, eman- 
cipando liberum, ex rebus qute acqui- 
sitionem effugiunt, sibi tertiain par- 
tem retinere si voluerat, licentiam ex 
antcrioribus constitutionibus habe- 
bat, quasi pro pretio (piodammodo 
emancipationis ; et inliumanum (juid- 
dam accidebat, ut lilius reruin sua- 
rum, ex liac omancipatione, dominio 
pro i)arte tertia defraiidetur, et quod 
honoris ei ex omancipatione fidditmn 
est, quod sui juris etfectus est, hoc 
per rerum diniinutionem decrescat. 
Ideoque statuimus ut parens, i)ro 
tertia eomm honor um parte dominii 
quam retinere poterat, dimidiam, 
non dominii rerum, sed ususfmctus 
retineat ; ita etenim res intactfe apud 
filium remanebunt, et pater ampliore 
summa fructur, j)ro tertia dimidia 
potiturus. 


2. We have also made some regula- 
tions with respect to the i)ower which 
under former constitutions a father 
had, when emancipating his children, 
of deducting a third part from the 
things over which ho had no riglit of 
ac(iuisition, as if this were the price of 
the emancipation. It seemed very hard 
that the son should thus be deprived 
by emancipation of a third part of his 
property, and that wha^ he gained iu 
honour by being emancii)atcd he should 
lose in fortune. We have therefore 
enacted that the father, instead of re- 
taining a third as owner, shall retain 
half as usufructuary. Thus the owner- 
ship in the whole will remain with the 
son unimpaired, while the father will 
enjoy the benefits of a larger portion, 
the half, namely, instead of the third* 


C. vi. 61. 6. 3. 


The usufruct of the father over things, the ownership of which, 
as part of the peculium adventitiumy belonged to the son, would 
be lost by emancipation. It was as an equivalent for this that the 
property in one-third of these things was given to the father on 
emancipation, dustinian substitutes the usufruct of one-half for 
the ownership of one-third. 


3. Item nobis acquiritur quod servi 
nostri ex traditiono nanciscuntur, 
siye quid stipulentur, vel ex qualibet 
alia causa acquirant : hoc enim nobiset 
ignorantibus et invitis obvenit ; ipse 
enim servus qui in potestate altcrius 
est, nihil suum habere potest. Sed 
si heres institutus sit, non alias nisi 
nostro jussu hereditatom adire potest ; 
et si nobis jubentibus adierit, nobis 
hereditas acquiritur, perinde ac si 
nos ipsi heredes instituti essemus; 
et conveni enter scilicet nobis legatum 
per eos acquiritur. N on sj>lum autem 
proprietas per eos quos in potestate 


3. So, too, all that our slaves ac(]uire 
by tradition, or stipulation, or in any 
other way, is ac(piired for us ; and that 
even without our knowledge and against 
our wishes. For the slave who is in the 
power of any one cannot himself have 
anything as his own. And if he is 
instituted heir, he cannot enter on the 
inheritance except by our direction. 
And if ho enters by our direction, we 
acquire the inheritance exactly as if we 
had ourselves been instituted lieirs. 
Legacies, again, are equally acquired 
for us by our slaves. And it is not only 
the ownership which is acquired for us 
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habcmus, nobis acquiritur, sed etiam by those whom we have in our power, 
possessio; cujuscumque enim rei pos- but also the possession. Everything of 
sossionem adepti fuerint, id nos pos- which they have obtained possession 
sidere videmur: undo etiam per eos we are considered to possess, and con- 
nsucapio vel longi temporis possessio sequently we liave through them the 
nobis accedit. benefits of usucapion and possession 

temporis, 

Gai. ii. 87. 89. 

All that the ^lave had belonged to his master ; and this rule 
was subject to no exceptions such as those introduced for the 
benefit of the JlUusfamilias. The slave’s pecuUum was always at 
the disposition of his master, and it made no difference what was 
the mode in which he acquired: he acquired it for his master 
even though his master had not consented or even known of the 
acquisition. Therefore, if the slave received anything in pursu- 
ance of a stipulation {siue quid stipulentur^y he acquired it for his 
master, although he could not bind his master by promising any- 
thing to a person who stipulated for anything from him. The 
slave could not make his master’s condition worse; and as an 
inheritance might be more onerous than lucrative, for the debts 
of the deceased, which the heir was bound to pay, might exceed 
the value of his property, a slave was not permitted to accept an 
inheritance, except by his master’s express command. A legacy, 
on the other hand, could not be otherwise than advantageous, and 
therefore a legacy given to a slave immediately belonged to his 
master. There was a minor difference between the institution of 
a slave as heir, and a gift to him of a legacy, which deserves 
mention. The right to a legacy dated from the death of the 
deceased; the right to an inheritance dated from the time of 
entering on an inheritance. The slave, therefore, acquired a 
legacy for the benefit of the master to whom he belonged at 
the time when the deceased died; but a slave instituted heir, 
acquired for the master to whom he belonged at the time of 
entering on the inheritance. If, therefore, the slave changed 
masters or became free between these times, he acquired a legacy 
for his former master, but took an inheritance for his new master, 
or, if free, for himself. 

The physical fact of possession might be accomplished through 
a slave, but not the intention, which was requisite for legal posses- 
sion. It was necessary that the master should have the intention 
of treating the thing possessed by the slave as if he himself were 
the owner. Animo nostro, says Paul, corpore etiam alieno, 
possidemus. (D. xli. 2. 3. 12.) The master could not, therefore, 
acquire through the slave legal possession, as opposed to mere 
detention, without his knowledge and consent, as he could acquire 
ownership ; except, indeed, when the slave possessed a thing as 
part of his peculium, for then the permission to have a pecuUum 
was considered as enabling the slave to exercise the intention of 
ownership. (D. xli. 2. 1, 5.) 
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All that is said here of the slave may, with the necessary excep- 
tions as to the peculia castrenscy quasUcastrensCy and adventitiurriy 
be said of the filiusfcmiliasy who equally stipulated for his father’s 
benefit, could not make his father’s position worse, took inheri- 
tances only under his father’s direction, received legacies for his 
father’s benefit, and possessed physically, but needed his father’s 
animus possidendu 

4. De iis autem servis in qiiibus 4. As to slaves of whom we have 
tantum usumfructum hahemus, ita only the usufruct, it has been decided 
placuit, ut quidquid ex re nostra vel that whatever they acquire by means 
ex operibus suis acquirant, id nobis of anything belonging to us, or by their 
adjiciatur ; quod vero extra eas own labour, shall belong to us ; but 
causas pcrsocuti sunt, id ad domi- that all they accpiire from any other 
num proprietatis perfcineat : itaque source shall belong to the owner. So if 
si is servus heres institutus sit, le- a slave is made heir, or anything is 
gatumve quid ei aub doiiatuni fuerit, given him as a legacy or gift, it is the 
non usufructuario sed domino pro- owner, not the usufnictuiiry, who re- 
XJiietatis acquiritur. Idem placet et ceives the benefit of the accjuisition. 
de eo qiii a nobis bona fide possi- It is the same with regard to any one 
detur, sive is liber sit, sive aHenus whom we possess honafidcy whether a 
servus : quod enim placuit de usu- freeman or the slave of another person 
fmetuario, idem placet et de bona (for the rule with regarfl to the usu- 
fido possessore ; itaque quod extra fructuary holds good with regard to the 
istas duas causas acciuiritur, id vel hona fide possessor): over^hing the 
ad ipsum pertinet, si liber est, vel person possessed acquires, except from 
ad doininiim, si servus est. Sed one of the two sources above mentioned, 
bon«s[* tidei possessor, cum usuce- belongs to himself, if he is a freeman, 
perit servum, quia eo modo dominus and to his master, if he is a slave, 
fit, ex omnibus causis per cum sibi When the hoiia fide possessor has 
acquirers potest ; fnictuarius vero gained the property in the slave by 
usucaperc non potest, primum quia usucapion, he, of course, becomes the 
non possidet, sed habet jus utendi owner, and all that the slave acquires is 
fruendi, deinde (piia scit servum acquired for him. But the usufructuary 
alienum esse. Non solum autem cannot acquire by use : first, because 
proprietas per cos serv^os in quibus he has not the possession, but only the 
usumfructum habeinus vel quos right of usufruct ; and secondly, be- 
bona fide i^ossidemus, aut per li- cause he knows that the slave belongs 
beram iiersonam quae bona fide nobis to another. It is not only the ownership 
servit, nobis acquiritur, sed etiam that is acquired for us by the slaves of 
possessio. Loquimur autem in utri- whom we have the usufruct, or whom 
iwquo persona secundum detini- we i)ossess hona fidvy or by a free per- 
tionem quam proximo exposuimus, son whom we employ as our slave 607 
id est, si quam possessionem ex re fide ; wo acfiuiro also the possession, 
nostra vel ex suis operibus adepti But in saying this wo must be under- 
fuerint. stood, with regard to both slaves and 

freemen, to adhere to the distinction 
laid down i)reviously, and to refer 
only to the possession they have ob- 
tained by means of something belong- 
ing to us, or by their own labour, 

Gai, ii. 91-94. 

The usufructuary was entitled to the fruits of the slave, that is, 
to his services, and to the profits derived from letting out his 
services to others ; but what the slave acquired by stipulation, 
gift, legacy, or similar means, was no part of the fruits, and, 
therefore, did not beibng to the usufructuary. If the means of 
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acquisition were derived from the usufructuary, as, for instance, 
if the slave acquired by parting with any of the produce, then 
the case would be different. 

What is true of the usufructuary is true also of a bona fide 
possessor either of the slave of another, or of a person, in fact, 
free, but honestly believed to be a slave. And the bona fide 
possessor has the advantage over the usufructuary pointed out in 
the text, tliat as he has the possession, w'hich no usufructuary can 
have, for no usufructuary intends to treat the thing as if he were 
the owner, this possession may, if continued long enough, give the 
rights of usucapion over a moveable, or of possessio longi temporis 
over an immoveable. 

6. Ex his itaqiie apparet, per libe- 6. Hence it appears that we cannot 

ros homines quos neque nostro juri acquii*e by means of free persons not 
subjectos habemiis, neque bona fide in our power, or possessed by us homi 
possidemus ; item per alienos servos fide ; nor by the slave of another, of 
in quibus neque usumfructum habe- whom we have neither the usufruct 
mus neque possessionem justam, nor the possession. And this is meant, 
nulla ex causa nobis acquiri posse, when it is said, thiit nothing can be 
Et hoc est quod dicitur, per extra- acquired by means of a stranger ; ex- 
neam personam nihil acquiri posse : cept, indeed, that according to the 
excepto eo quod per liberam perso- constitution of the Emperor Severus, 
nam,veluti per procnrato..em, placet possession may be acquired for us by 
non solum scientibus sed et igno- a free person, as by a procmator, not 
rantibus nobis ac(|uiri possessionem, only with, but even without our know- 
secundum divi Sever! constitutio- ledge; and by this possession we ac- 
nem, et per hanc possessionem etiam quire the property, if it was the 
dominium, si dominus fuit qui tra- owner who delivered the thing, or the 
didit, vel usucapionem aut longi usucapion or proscription lon(jh tempo- 
temporis pnescriptionem, si domi- ris, if it was not. 
nus non sit. 

Gai. ii. 05 ; C. iv. 27. 1 ; D. xli. 1. 20. 2 ; C. vii. 32. 1. 

The rule of the older law was that no person could be repre- 
sented per extraneam personam, i.e. by a person who was not 
under his power, in any of those acts which were regulated by 
the civil law. Thus, no one could acquire the ownership of a 
thing for another ; if he received anything, as, for instance, by 
mancipation or in jure cessio, although he received it expressly 
for another, still this other person did not thereby acquire the 
property in the thing. But a mere natural fact such as that of 
possession could take place for the benefit of one person through 
another person, if the person for whose benefit the thing was 
possessed had but the intention of profiting by it, and then this 
possession might lead through usucapion to ownership. If, how- 
ever, a person was charged with the management of the affairs of 
another, he could exercise an intention of possessing for the benefit 
of the person for whom he acted, which a mere stranger could not ; 
and thus it was possible non solum scientibus sed etiam ignor antibus, 
i.e. for persons who did not know even of the fact of possession, 
to acquire legal possession through an agent. But, though the 
text would be likely to mislead us, we learn from the constitution 
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of Severus and Antoninus (C. vii. 32. 1), which does not appear to 
have made any great change in the law, that usucapion did not 
commence until the person, for whose benefit the thing was 
possessed, knew of the possession. If the procurator received 
possession from a person who was the owner, then it was not a 
question of getting ownersliip by usucapion, and the ownership 
immediately passed to the person for whom the procurator was 
acting, even though this person did not know of what was done. 
Si procurator rem mihi emerit ex mandato meo *eique sit tradita 
ineo nomine^ dominium mihi, id est proprietas^ adquiretur etiam 
ignorantu (D. xli. 1. 13.) 

6. Hactenus tantisper admoimisse 6. Wliat wo have said respecting 
suflicit, queiiiadmoduin siiigiihe res the modes of the acquisition of 2 mrti- 
nobis acquirantur ; nam legatorum cular things, may suffice for the 
jus, quo etq>so jure singulaj res nobis ju'esent. For we shall speak more 
acquiruntur, item fideicommissorum conveniently herefifter of the law of 
ubi singula) res nobis relinquuntur, legacies, by which also we accjuire 
opportunius inferiore loco ref eremus. particular things, and of 

Yideanius ita(|uc nunc quibus inodis Jidcicommissaj by which i)articular 
2 ^er universitatem res acquiruntur : things are left us. Let us now sj^eak 
si cui ergo heredes facti sumus, of the modes of actiuiring^ per wdm r- 
sive cujus bonorum possessionem sltatem. If we are made heir, or seek 
l)etieriuius, yel si quern arrogaveri- possession of the goods of any one, or 
luus, vel si cujus bona libertatuni arrogate any^ one, or goods are ad- 
conservandarum causa nobis addicia judged to us in order to preserve the 
fuerint, ejus res oiniies ad nos trails- liberty of slaves, in these cases all 
emit. Ac pnus de hereditatibus that belonged to the person to whom 
dispiciamus, (piarum duplex con- wo succeed passes to us. First let us 
ditio est, nam vel ex testamento vel treat of inheritancos, which may be 
ab intestate ad nos pertinent ; et divided into two kinds, according as 
l)rius est, ut de his disiiiciamus qute they come to us by testament or nh 
ex testamento nobis obvcniunt. Qua itdestato. We will begin with those 
in re necessarium est initiuiii de which come to us by testament ; and 
ordinandis testamentis exponere. for this, it is necessary in the first jilace 

to explain the formalities recxuisite in 
making testaments. 

Gai. ii. 97-100. 

We now pass to the acquisition of a universitas rerum^ to the 
cases in which one man succeeded to the persona of another, and 
acquired in a mass all his goods and all his rights. (See Introd. 
sec. 74.) 

Tit; X. DE TESTAMENTIS ORDINANDIS. 

Testaiuentum ex eo appellatur, The word testament is derived from 
quod testatio mentis est. testatio mentis \ it testifies the determi- 

nation of the mind. 

B. xxviii. 1. 1. 

With respect to this derivation it is scarcely necessary to say 
mentum is merely a termination, and not derived from mens, 
L Ipian {Reg, 20. 1) gives as a definition of a testament, mentis 
nostr<B justa contestation in id solemniter facta, ut post mortem 
nostram valeat\ and •Modestinus (D. xxviii. 1. 1) gives volun- 

M 
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tatis nostra justa sententia de eo quod quis post mortem suam fieri 
vult; the wovA justa implying in each, that, in order to be valid, 
the testament must be made in compliance with the forms of law. 

1 . Sedut nihil antiqiiitatispenitus ^ 1. That nothing belonging to an- 

ignoretiir, sciendum est olim quidem tiquity may be altogether unknown, 
duo genera testamontorum in usu it is necessary to observe, that formerly 
fuisse: quorum altero in pace et in there were two kinds of testaments in 
otio utebantur, quod calatis comitiis use: the one was employed in times of 
appellabant ; altero^, cum in praelium peace, and was named calatis comitiis^ 
exituri essent, quod procinctum di- the other was employed at the moment 
cebatur. Accessit deinde tertium of setting out to battle, and was termed 
genus testamentorum, quod diceba- procinctum. A third species was after- 
tur per tes et libram, scilicet quia wards added, called per aes et lihram^ 
per emancipationcm, id est, imagi- being effected by mancipation, that is, 
nariam quamdam venditionem, age- an imaginary sale in the presence of five 
batur, quinque testibus et libripende witnesses, and the lihripens, all citizens 
civibus Romanis puberibus prmsen- of Rome, above the age of puberty, to- 
tibus, et eo qui familise emptor di- gether with him who was called the 
cebatur. Sed ilia quidem priora emptor familise. The two former kinds 
duo genera testamentorum ex ve- of testaments fell into disuse even in 
tenbus temporibus in desuetudinem ancient times ; and that made per ses 
abierunt; quod vero per ms et li- et libram also, although it has con- 
bram fiebat, Cicet diutius permansit, tinued longer in practice, has now in 
attamen partim et hoc in usu esse part ceased to be made use of. 
desiit. 

Gai. ii. 101-104. 

When the head of a family died, the law in ancient times de- 
termined on whom his persona, that is, the aggregate of his poli- 
tical and social rights, should devolve. But we cannot say that 
there was any definite period of Koman history when a man could 
not make a will. Originally, as we learn from the text which is 
borrowed from Gaius, testaments were made in the comitia calata, 
or in procinctu. By calata comifia is meant the comitia curiata 
summoned (calata) for the despatch of what we may term private 
business. This took place twice a year. We do not know how 
far it was open to any one at the meeting to oppose a testament, 
or whether the comitia merely registered the testaments declared 
in their presence. Subsequently the mode of making testaments 
per CBS et libram, that is, by a fictitious sale, was introduced, and 
both this mode and that of declaration before the comitia curiata 
were used indifferently, nor is there any evidence to show that 
the one form was considered more apj)ropriate to the patres than 
the other. Only members of the patrician gentes sat in the comitia 
curiata, but that is no reason why the plebeians should not have 
come before these comitia to declare their testaments. The 
Twelve Tables declared uti legassit super pecunia tuiclave sues rei, 
ita jus esto, that is, every one’s testamentary dispositions should 
be carried into effect, and the necessity for the provision may 
have arisen from some kind of tampering on the part of members 
of the comitia with the testaments of plebeians. 

Frocinctus properly means an army in marching and fighting 
order. Frocinctus est expeditus et armatus e^vercitus (Gai. ii. 101). 
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The testament is said to be procincturriy but properly it ought to 
be in procinctu factum. Cicero speaks (de Or. i. 53) of the testa- 
ment in procinctu as then in use, and describes it as made sine 
libra ettahulis^ that is, without the forms usual in the testamentum 
per CBS et lihram. 

In the testamentum per css et lihram^ the hereditas was sold by 
mancipatio to the purchaser. Originally the testator sold the in- 
heritance to the person who was really to be the heir. The 
purchaser, as Gaius expresses it, heredis locum obtinebat, and the 
testator instructed him how he wished his property to be disposed 
of after his death. But as the sale was irrevocable, a testator 
might be very glad to escape from proclaiming an heir whose 
position he could not afterwards affect. The ol^ect was attained 
by selling the inheritance to a third person ; and the familiep 
emptor came to be thus a mere stranger, who was only ai)pointed 
dicis gratia^ to go through the form of sale. (Gai. ii. 103.) The 
j)rocess of selling to this fictitious stranger is given at length in 
Gaius (ii. 104). The testator summoned five witnesses, and a 
balanceholder (libripens)^ and then gave by mancipation his in- 
heritance to the purchaser. The purchaser, on receiving it, instead 
of using the ordinary form, pronounced these words, Familiam 
pecuniamque tuam endo mandatam tutela cuhodelaque mea recipio 
eaque quo tujure testamentum facere possis secundum legem pub-- 
licam hoc cere (or, as some added, aneaque libra) esto mihi empta : 
he then, after striking the scale with it, gave the piece of cop])er 
to the testator, as the price of the inheritance. The testator then 
stated aloud the terms of his will, if he wished to make his testa- 
ment orally, or if he had written down the terms of his testament 
he produced the tablets on which his testament was written, and 
said, Hcbc ita, ut in his tabu! is cerisque scripta sunt^ ita do^ ita 
lego, ita testor, itaque vos, Quirites, testimonium mihi perhlbetote. 
This announcement of his wishes was termed nuncupatio. Nun- 
cupare est palnni nominare. (Gai. ib.) The term is properly 
applicable to the oral statement ; but the expression of the testa- 
tor’s wishes was really considered as always made orally, as the 
announcement that the written documents contained a declaration 
of the testator’s wishes was taken as a compendious mode of 
stating what those wishes were. (Gai. ib*) 

The concluding words of the paragraph, partim et hoc in usu 
esse desiit, allude to the change above mentioned from a sale to 
the real heir to a sale to a stranger. The sale became a mere 
matter of form, and the testament was that which the testator 
wrote. When the mode of making testaments by the valuta 
comitia fell into disuse we do not know, but probably at an early 
time of the Republic. The imperial constitutions (see next Title) 
gave all soldiers the power of making a testament without ob- 
serving the usual forms, and the testaments of soldiers under the 
Empire were valid, not being made in procinctu, that is, by virtue 
of the army being regarded as an assembly of citizens, but by the 
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])ower which was given to each soldier of making an informal 
testament In what way they gave greater liberty to the soldier 
than the old power of making the will in pi'ocinctn we cannot say ; 
but probably the making of the testament in proclnctu was con- 
nected with the taking of the auspices, and thus was more liable 
to be declared informal. 

2. Sed praedicta quidem nomina 2. These three kinds of testament 
testamentorum ad jus civile refere- belonged to the civil law, but after- 
baiitur. Postea vero ex edicto prte- wards another kind was introduced by 
tons forma alia faciendonim testa- the edict of the praetor. By the 
ijieiitonim introducta est: jure enim honorarium no sale was necessary, but 
iioiiorario nulla emancipatio deside- the seals of seven witnesses uere suffi- 
T*.il)atur, sed septem testium signa cicnt. The seals of witnesses were not 
sufficiebant, cum jure civili signa rcquii’ed by the civil law. 
testium non erant necessaria. 

There was no necessity, as the text tells us, that a written 
will made in the old form per ces ct lihrara should be sealed. 
After the praetorian form of making wills became usual, a senatus- 
(onsultum provided (as we learn from Paulus, S. K. v. 25. 6) that 
a written festament should be made on tablets of wax. These 
tablets were held together at one margin with a wire, and in the 

0) )posite margin there was a perforation made through all the 
tablets, and through this was passed a triple linen thread, and 
then the tablets were covered with wax on the outside, and the 
witnesses placed their seal (that is, made a mark with their rings) 
on this external wax. It was also customary for them to write 
their names, and to state whose will it was they had witnessed 
(1). xxviii. 1. 30), but this was not a neeessaiy part of the form 
until made so by a constitution of Theodosius and Valentinian 
(C. vi. 23. 21). This constitution also ])ermitted a will to be 
made in a roll, Avhich, if the testator wished to keep the terms 
secret, he might close and seal up, leaving the foot of the roll 

01) cn, on which the witnesses were to put their seals and sub- 
scriptions. The testator was under this constitution to subscribe 
his name or get an eighth witness to subscribe it for him. 

The praetor, as the text informs us, permitted an heir insti- 
tuted in a testament to have the inheritance, even though the 
form of mancipation was not gone through. He could not, 
indeed, make this person heir, for it was necessary that an heir 
should derive his rights exclusively from the civil law : but he 
gave him the honorum posse&sio, that is, permitted him to enjoy 
exactly what he would have enjoyed if he had been properly con- 
stituted heir, and then usucapion soon made him Quiritanian 
owner. (See Bk. ii. Tit. 6.) The prsetor, however, required 
that the testament in which he was instituted should have been 
made in the presence and attested by the seals of seven witnesses. 
This was really the number of witnesses which there would have 
been, had the form of mancipation been gone through, if the 
llbripens and familia ewptor were included. Thus the praetor. 
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while dispensing with the mere form of mancipation, retained ex- 
actly the same check against fraud, which that form would have 
alForded. (See Ulp. Keg» 28. 6.) 

3. Sed cum paulatim, t^ ex usu 3. But when the progress of society 

hominum quam ex constitutionum and the imperial constitutions had 
emendationibns, coepit in unam con- produced a fusion of the civil and the 
soiiantiam jus civile et preetorium lirmtorian law, it was established that 
jungi, constitutum est ut uno eodem- the testament should be made all at 
(jue tempore ((|uod jus civile quo- one time, m the presence of seven 
dainmodo exigebat) septem testibus witnesses (two points required by the 
adhibitis, et subscrii)tione testium civil law), with the subscription of the 
(ipiod ex constitutionibus inventum witnesses (a formality introduced by 
est) et ex edicto prmtoris signaciila the constitutions), and with their seals 
testamentis iinponcrentur : ut hoc appended, according to the edict of the 
jus tripartitum esse videatur, ut pnetor. Tims the law of testament 
testes (piidem et eorum ])riescntia seems to have had a triple origin. The 
nno coiitextu, testanienti celobraiidi witnesses, and their i)resence at one 
gi’atia, a jure civili descendant ; sub- continuous time for the purpose of 
scriptiones autem testatoris et tes- giving the testament the rocjnisitc for- 
tiiim ex sacrarum constitutionum mality, are derived from the civil law ; 
observatione adhibeantur, sigmicula the subscriptions of the testator »nd 
antem et testium numerus ex edicto witnesses, from the imperial constitu- 
l)rietoris. tions; and the seals of the witnesses 

and their number, from the edict of 
the pnetor. * 

C. vi. 23. 21. 

The different formalities requisite were to be gone through one 
immediately following after another, so as to make the whole 
one transaction. Est autem uuo contextn Jiullum actum alien am 
testarnento intermiscere (D. xxviii. 1. 21. 3), 

It was by the above-mentioned constitution, enacted in tlic 
reign of Valentinian the Third in the East, and of Theodosius 
the Second, his colleague, in the West, a.d. 439, that the new 
form of testament described in the text, and which received the 
name of testarnentum triparfitiim, was substituted for the ancient 
ones. But in the West the form per ms et lihram was never 
([uite superseded, and traces of it arc to be found even in the 
middle ages. 

4. Sed his omnibus a nostra con- ‘ 4. To all these formalities we have 

stitutione, propter testamentorum enacted by our constitution, as an ad- 
smeeritatem, ut nulla fraus adhibea- ditional security for the genuineness of 
tur, lioc addituin est: ntper manum testaments, and to prevent fraud, tliat 
testatoris vel testium nomen heredis the name of the heir shall be written 
expnmatur, et omnia secundum il- in the handwriting either of the testa- 
lius constitutionis tenorem jiroce- tor or of the witnesses ; and that evory- 
dant. thing shall be done according to tiie 

tenor of that constitution. 

C. vi. 25. 29. 

This additional formality, imposed by Justinian, was after- 
wards abolished by him, (Nov. 119. 9.) 

5. Possunt autem omn^s testes et 5. All the witnesses may seal the 
uno annulo signare testarnentum. testament with the same seal; for, as 
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Quid enim si septem annuli una Pomponius says, what if the engraving 
aculptura fuerint, secundum q^uod on all seven seals were the same? 
Pomponio visum est ? Sed et alieno And a witness may use a seal belonging 
quoque annulo licet signare, to another person. 

D, xxviii. 1. 22. 2, 

0. Testes autem adhiberi possunt 6. Those persons can be witnesses 
ii cum quibus testamenti f^tio est. with whom there is testamenti factio. 
fSed neque mulier, neque impubes, But women, persons under the age of 
iiefiue servus, neque furiosus^ neque puberty, slaves, madmen, dumb per- 
unitus, neque surdus, nec cui bonis sons, deaf persons, prodigals restrained 
iiiterdictum est, nec is quern’ leges from having their property in their 
jiibent improbum intestabilemque power, and persons declared by law to 
esse, possunt in numero testium be worthless and incoinjietent tovit- 
adhiberi. ness, cannot be witnesses. 

D. xxviii. 1. 20. 4. 7 ; D. xxviii. 1. 2C, 

When testaments were made per ces et libram^ as no one could 
take part in the ceremony of mancipation who did not share in 
the jus Quiritium, no peregrmus^ no one who had not the co?u- 
inercium^ could be a witness to a testament. It was equally 
necessary ^that the seller, i.e. the testator, and the purchaser, that 
is (in the old form), the heir, should share in the jus Quiritlvm, 
And therefore no c^e who had not the commercium could take 
any part in the testamenti faction the ceremony of making a tes- 
tament, either as testator, heir, or witness ; and this was expressed 
by saying that they were not persons with ■whom there was 
testamenti factio — not persons, that is, with whom any citizen 
could join in such a ceremony. 

After the heir had ceased to take a part in the ceremony of 
mancipation, there was no longer any necessity for his having 
those qualifications which enabled him to join in the ancient cere- 
mony. Accordingly, any one who could take under a testament, 
or acquire for another, although unable to make a testament, was 
then said to have the testamenti factio. An infant, for instance, a 
madman, or even a child born after the testator’s death, had the 
testamenti factio in the sense of being able to be heir (see Tit. 19. 
4), and a person might thus have the testamenti factio in one 
character without having it in another. He could be heir, and 
yet be unable to be a testator or a witness. 

Women could take no part in such a solemn legal act as man- 
cipation, and therefore could not be witnesses ; nor could women 
make wills if in the power of their father, or in the man us of 
their husband. If they were not in potestate, nor in manu, they 
could make a will, provided that the will was confirmed by the 
anctoritas of their tutor. By a fictitious sale, however, coemptio 
fidncicB causa, a woman could free herself from the power of 
lier tutor, and then she could make a ■will independently of him. 
Infants and slaves could acquire by mancipation for those in whose 
power they were, but could not be witnesses. The prodiyus cui 
bonis interdictum est was prevented from uging his rights of com- 
mercium^ and therefore could not take part in a mancipation. 
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(D. xxviii. 1. 18.) The mutus had not the testamenti factio, 
because he could not utter the words of the nuncupation and the 
snrdus also had not the testamenti faction because he could not 
hear the words of the emptor familice. (Ulp. Frag. 20. 13.) By 
the later law, however, provision was made for giving validity to 
the wills of the deaf and dumb. (See m/r«, Tit. 12. 3.) 

A person who was made intestahilis for a crime could neither 
make a testament nor take part in the making of one. Among 
such persons were those condemned for libel, oh barmen famosum 
(D. xxviii. 1. 18. 1), for spoliation, repetandarum (D. xxii. 5. 15), 
or adultery (D. xxii. 5. 14); or who, having acted as witnesses to 
a will, afterwards refused to acknowledge their signature and seal. 
(Theoph. Paraphr,) 


7. Sed cum aliquis ex testibus tes- 
tamenti quideni faciendi tempore 
liber existimabatur, postea vero ser- 
vus appaniit, tarn divus Hadrianus 
Catonio Vero quam postea divi 
Severus et Antoninus rescripse- 
runt, subvenire se ex sua libera- 
litate testamento, ut sic habeatur 
atque si ut oportet factum esset ; 
cum eo tempore quo testamentum 
signaretur, omnium consensu hie 
testis liberorum loco fuerit, neque 
quisquam esset qui status ei quae- 
stionem moveret. 


7. A witness, who was thought to 
be free at the time of making the 
testament, was afterwards discovered 
to be a slave, and the Emperor Ha- 
drian, in his rescript to Catonius Verus, 
and afterwards the Emperors Severus 
and Antoninus by rescript, declared, 
that they would aid such a defect in a 
testament, sOfthat it should be consi- 
dered as valid as if made quite regu- 
larly ; since, at the time when the tes- 
tament was sealed, this witness was 
commonly considered a free man, and 
there was no one to contest his statub. 


C. vi. 23. 1. 


Regard was had only to what was the condition of witnesses at 
the time of signature, not at that of the death of the testator. 
(D. xxviii. 1. 22. 1.) 


8. Pater noc non is qui in potes- 
tate ejus est, item duo fratres qui 
in ejusdem patris potestate sunt, 
utrique testes in uno testamento 
fieri possunt; quia nihil nocet ex 
una domo plures testes alieno ne- 
gotio adhiberi. 


8. A father, and a son under his 
power, or two brothers under the power 
of the same father, may be witnesses 
to the same testament ; for nothing 
prevents several persons of the same 
family being witnesses in a matter 
which only concerns a stranger. 


No one of the same family with the testator or heir could be 
a witness to the testament, a family comprising, in this sense, the 
head and those under his power ; for they had so intimate a con- 
nection with each other that they might be said to be witnesses 
for themselves, if they were witnesses for each other. 


9. In testibus autem non debet 
esse, qui in potestate testatoris est. 
Sed et si filiusfamilias de castrensi 
peculio post missionem faciat testa- 
mentum, nec pater ejus recte adhi- 
betur testis, nec is qui in potestate 
ejusdem patris est ; reprobatum est 


9. But no person under power of 
the testator can be a witness. And if 
a filiusfomilias makes a testament 
giving hiB castrense peculmm after leav- 
ing the army, neither his father, nor 
any one in power of his father, can be 
a witness. For, in this case, the law 
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enim in ea re domesticnm testimo- does not allow of the testimony of a 
nium. member of the same family. 

Gai. ii. 106, 106. 

This had been a point on which the jurists were disagreed. 
Justinian here follows the opinion of Gains (ii. 106), rejecting that 
of Ulpian and Marcellus. (D. xxviii. 1. 20. 2.) The question 
could only arise respecting a testament made j>ost missionem^ as, if 
it were made during service, it would be entitled to the exemptions 


accorded to military testaments. 

10. Sed neque heres scriptus ne- 
que is qui in potestate ejus est, neque 
pater ejus qui eum habet in potes- 
tate, neque fratres qui in ejusdem 
patris potestate sunt, testes adhiberi 
possunt, quia totum hoc negotium 
(plod agitur testamenti ordinandi 
gratia, creditur hodie inter testato- 
lem et heredem agi: licet enim to- 
ium jus tale conturbatum fuerat, ct 
veteres quidem familim emptorem 
et eos t[m pjr potestatem ei coad- 
unati fuerant, testimoniis repelle- 
bant, heredi et iis qui jjer potesta- 
tem ei conjuncti fuerant, concede- 
bant testimonia in testamentis prro- 
stare. Licet ii qui id permittebant, 
hoc jure minimo abuti eos debere 
suadebant. Tamen nos eamdem 
observationem corrigontes, et quod 
ab illis suasum est in legis necessi- 
tatem transferentes, ad imitationem 
l)ristini familiro emjitoris, merito 
nec lieredi qui imaginem vetustis- 
simi familius emptoris obtinet, nec 
aliis personis quie ei, ut dictum est, 
coiijunctie sunt, licentiam concedi- 
luus sibi quodammodo testimonia 
l)r«^stare: ideoque nec ejusmodi ve- 
teres constitutiones nostro codici 
inseri pemiisimus. 

Gai. 


10. No person instituted heir, nor 
any one in subjection to him, nor his 
father, in whose power he is, nor his 
brothers under power of the same 
father, can be witnesses ; for the whole 
business of making a testament is in 
the present day considered a transac- 
tion between the testator and the heir. 
But formerly there was great confu- 
sion ; for although the ancients would 
never admit the testimony of the 
familix empt(yi% nor of any one con- 
nected with him by the ties of patria 
potestaSf yet they admitted that of the 
heir, and of persons connected with 
him by the ties of patria potestas, only 
exhorting them not to abuse their pri- 
vilege. We have corrected this, making 
illegal what they endeavoured to pre- 
vent by persuasion. For, in imitation 
of the old law respecting the familix 
emptor, we refuse to permit the heir, 
who now represents the ancient/ami^ia? 
emptoTy or any of those connected with 
the heir by the tie of patria potedas, to 
be, so to speak, witnesses in their own 
behalf ; and accordingly wo have not 
suffered the constitutions of preceding 
emi)eror8 on the subject to be inserted 
in our code. 

ii. 108. 


When the heir had ceased to be the familicB emptovy he was 
no party to the transaction, and therefore, it was considered, he 
could be a witness. Gaius (ii. 108) reprobates the custom, and 
Justinian here pronounces it illegal. Under his legislation, there 
being no longer any families emptor^ the whole transaction, to use 
the language of the ancient mode, was between the testator and 
the heir. 


11. Legatariis autem et fideicom- 
missariis, quia non juris successores 
sunt, et aliis personis quse eis con- 
junctse sunt, testimonium non dene- 
gavimus. Imo in quadam nostra 
constitutions et hoc specialiter con- 


11. But we do not refuse the testi- 
mony of legatees, or persons taking 
fideicommiasa, or of persons connected 
with them, because they do not suc- 
ceed to the rjghts of the deceased. On 
the contrary, by one of our constitu- 
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ceBsimus, et multo magis iis qm in tions we have specially granted them 
eorum potestate snnt, yel qui eos this privilege ; and we give it still 
habent in potestate, hnjusmodi li- more readily to persons in their power, 
centiam damns. and to those in whose power they are. 

Gai. ii. 108. 

It would appear that the objection of his being interested, 
which would make the heir an unlit witness, might also have been 
urged against the legatee; but the legatee was admitted as a 
witness on the technical ground of his not being the successor of 
the testator. The inheritance was not transmitted to him, and he' 
was thus looked on as a stranger. 

By the Senatus-consultum Lihonianum^ passed in the reign 
of Tiberius, a.d. 16, it was provided that if a man wrote a testa- 
ment for another, everything which he wrote in his own favour 
should be null. He could not, therefore, make himself a tutor 
(D. xxvi. 2. 29), an heir, or a legatee. (D. xxxiv. 8.) 

12. Nihil autem interest, testa- 12. It is immaterial, whether a 

men turn in tabulis an in chartis testament bo written upon a taldet, 
membranisve, vel in alia materia upon paper, parchment, or any other 
hat. substance. • 

D. xxxvii. 11. 1. 

■I 

13. Sed et unTim testamentum 13. Any person may execute any 

pluribus codicibus conticero quis mimber of duplicates of the same 
l^otest, secundum obtinentem tamen testament, each, however, being made 
observationem omnibus factis : quod with prescribed forms. This may be 
interdimi ctiam necessarium est, sometimes necessary : as, for instance, 
veluti si quis navigaturus et secum when a man wlio is going a voyage is 
ferre et donii relinquore judiciomm desirous to carry with him, and also 
suorum contestationem velit, vel to leave at home, a memorial of his 
2 iropter alias innuinerabiles causas last wishes ; or for any other of tlie 
quro humaiiis necessitatibus immi- numberless reasons that may arise 
nent. from the various necessities of man- 

kind. 

D. xxviii. I. 24. 

Each codex was an original testament, valid only if itself made 
with all the solemnities which would have been requisite had it 
been the only one. 

14. Sed hmc quidem do testa- 14. Thus much may suffice con- 
mentis qum in scriptis conficiuntur. coming written testaments. But if 
Si quis autem sine scriptis voluerit any one wishes to make a testament, 
ordinare jure civili testamentum, valid by the civil law, without writing, 
septem testibus adhibitis et sua vo- be may do so, if, in the presence of 
luntate coram eis nuncupata, sciat seven witnesses, he verbally declares 
hoc perfectissimum testamentum his wishes, and this will be a testament 
jure civili firmumque constitutum. perfectly valid according to the civil 

law, and confirmed by imperial con- 
stitutions. 

Thus a testator under the legislation of Justinian might either 
make his testament according to the form described in paragraph 3, 
or orally before seven witnesses. 

Sua voluntate nuncupata. The word nuncupatio was originally 
used to express the declaration of the testator’s intentions, whether 
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the testament was written or not; but later usage appropriated the 
term nuncupata to testaments where there was no written will, and 
where the testator declared his wishes orally. 

Tit. XL DE MILITARI TESTAMENTO. 

Supradicta diligens observatio, in The necessity for the observance of 
ordinandis testamentis, militibus these formalities in the construction 
propter nimiam imperitiam consti- of testaments, has been dispensed 
tutionibus principalibus remissa est ; with by the imperial constitutions, in 
nam quamvis ii neque legitimum favour of military persons, on account 
numenim testiiun adhibuerint ne- of their excessive unskilfulness in 
que aliam testamentorum solemni- such matters. For, although they 
tatem observaverint, recte nihil o- neither employ the legal number of 
minus testantur : videlicet, cum in witnesses, nor observe any other re- 
expeditionibus occupati sunt, quod quisite solemnity, yet their testament 
mcrito nostra constitutio introduxit. is valid, but only if made while they 
Quoquo enim modo voluntas ejus are on actual service, a proviso intro- 
Buprema inveniatur, sive scripta duced by our constitution with good 
sive sine scriptura, valet testamen- reason. Thus in whatever manner 
turn ex voluntate ejus. lUis autem the wishes of a military person are 
temporibus,* per qute citra expedi- expressed, whether in writmg or not, 
tionum necessitatem in aliis locis the testament prevails by the mere 
vel suis mdibus deguntf minimo ad force of his intention. But during 
vindicandum tale privilegium ad- the times when they are not on actual 
juvantur ; sed testari quidem, etsi service, and live at their own homes, 
tiliifamiliarum sunt, propter niili- or elsewhere, they are not permitted 
tiam conceduntur, jure tamen com- to claim this privilege. A soldier, 
muni, eadem observatione et in although a JilimfamiliaSf gains from 
eorum testamentis adhibcnda, quam military service the power of making 
et in testamentis paganorum prox- a testament ; but, in this case, the 
imo exposuimus, same formalities are required to be 

observed, as we above explained to 
be necessary for the testaments of 
civilians. 

Gai. ii. 109 ; 0. vi. 21. 17. 

The privilege of making valid testaments, independent of 
any formality, was one given to soldiers, among many others of a 
similar kind, rather as a special favour to them than from any 
consideration for their nimia impcritla. It dates from the time of 
Julius Caesar, who granted it as a temporary concession. It was 
made a general rule by Nerva, and confirmed by Trajan. If the 
testament of a soldier were written, no witness was necessary ; 
but if not, it is doubtful whether one witness waS sufficient to 
prove it ; probably one witness sufficed, although the law, at any 
rate after the time of Constantine, required, as a general rule, 
that two witnesses at least should be produced in every case. 
(D. xxii. 5. 12 ; D. xlviii. 18. 17.) A soldier in the power 
of a father might make a testament disposing of his castrense, and, 
under J ustinian, his quasi- castrense peculium. If he made it while 
on service, he need observe no formality in making the testament ; 
if he did not make it while on service, he was bound to observe 
the usual formalities. (Gai. ii. 106.) The concluding words of 
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the section are meant to express that it was by military service 
that the filiusfamilias gained the power of disposing at any 
time of his pecuUum castrensey but that this general right, unless 
the soldier was on service, had to be exercised with the observance 
of the usual forms. Whether before the time of J ustinian the soldier 
could make a military testament when not serving on a campaign 
is doubtful. 


1. Plane de testamentis militum 
divus Trajanus Statilio Severe ita 
rescripsit ; ‘ Id privilegiuin quod 

militantibns datum eat, ut quoquo 
modo facta ab lis testamcnta rata 
sint, sic intelligi debet, ut utique 
prius constare debeat testamentum 
factum e«se, quod et sine scriptura 
a non militantibns quoque fieri po- 
test. Is ergo miles de cujus bonis 
apud te quferitur, si convocatis ad 
lioc hominibus ut voluntatem suam 
tcstaretur, ita locutus est ut decla- 
rarot qiieni vellet sibi heredem 
esse, ct cui libertatom tribuere, po- 
test videri sine scripto hoc modo 
esse testatus, et voluntas ejus rata 
habenda est. Ceteriim, si (ut ple- 
rumque sermonibus fieri solet) dixit 
alicui, Ego te heredem facio, aut 
bona mea tibi relinqiio, non oportet 
hoc pro testamento observari : nec 
uUorum magis interest quam ipso- 
rum quibus id j^rivilegium datum 
est, ejusmodi cxeniphim non ad- 
initti ; alio(j[uin non difticulter post 
mortem alien jus militis testes exis- 
terent, qui afiinnarent se audisso 
dicentem aliqucm relinqiiere se 
bona cui visum sit, et per hoc vera 
judicia subverterentur. ’ 


1. The Emperor Trajan wrote as 
follows, in a rescript to Statilius Se- 
verus, with respect to military testa- 
ments : ‘ The privilege, given to mili- 
tary persons, that tbeir testaments, 
in whatever manner made, shall be 
valid, must be understood as meaning 
that it must first be clear that a tes- 
tament has l>eon made (a testament 
may be made without writing even 
by persons not on military service). 
If, then, it appear that the soldier, 
concerning whose goods the action 
before you is now brought, did, in 
the presence of witnesses, called ex- 
pressly for the purpose, declare who 
he wished slftjuld be his heir, and to 
what slave he wished to give freedom, 
he shall bo considered to have made 
in this way a testament without writ- 
ing, and effect shall be given to his 
wishes. But if, as is often the case 
in the course of conversation, he said 
to some one, “I apjioint you my 
heir,” or, “ I leave you all my estate,” 
such words must not be regarded as 
a testament. No one is more inte- 
rested than soldiers themselves that 
such a precedent should not be ad- 
mitted ; otherwise it would not be 
difficult to j)rocure witnesses who, 
after the death of a soldier, would 
affirm that they had heard him be- 
queath his estate to wdiomever they 
pleased to name ; and thus the real 
intentions of soldiers might be de- 
feated. ’ 


D. xxix. 1. 24. 

Convocatis ad hoc hominibus. There was no necessary cere- 
mony of calling witnesses. If there was but proof of what the 
soldier’s wishes were, and that he had declared them while on 
service, that was enough. 

2. Quinimo et mutus et surdus 2. A soldier though dumb and 
miles testamentum facere potest. deaf may make a testament. 

D, xxix. 1. 4. 

It might happen) as Theophilus suggests, that a soldier, in- 
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capacitated for actual service by becoming deaf or dumb, might 
yet not have received his missio causaria (discharge for an acci- 
dental reason). A testament made by him in the interval between 
Ins loss of capacity and his discharge would be considered entitled 
to all the privileges of a military testament. 


3. Sed hactenus hoc illis a prin- 
cipalibus constitutionibua concedi- 
tur, quatenus militot et in castris 
degunt. Post missionem vero ve- 
terani, vel extra castra alii si faciant 
adhuc militantes testamentum, 
commimi omnium civium Romano- 
rum jure facere debent ; et quod in 
castris fecerint testamentum, non 
communi jure, sed quomodo volu- 
erint, post missionem intra annum 
tantum valebit. Quid ergo si intra 
annum decesserit, conditio autem 
heredi adscripta post annum exti- 
terit \ An quasi militis testamen- 
tuni valeat ? Et placet valore quasi 
militis. f 


D. xxix. 1. 


3. This privilege is only granted 
by the imperial constitutions to mili- 
t^ men, as long as they are on ser- 
vice, and live in the camp. There- 
fore, veterans after their discharge, 
or soldiers not in the camp, can only 
make their testaments by observing 
the forms required of all Roman citi- 
zens. And if a testament be made 
in the camp, and the solemnities of 
the law are not observed, it will con- 
tinue valid only for one year after 
discharge from the army. Suppose, 
therefore, a soldier should die within 
a year after his discharge, but the 
condition imposed on the heir should 
not be accomplished until after the 
year, would his testament be valid, 
on the analogy of the testament of 
a soldier ? We answer, it would be so 
valid. 

38, pr. and 1. 


A soldier enjoyed the privilege of making a military testa- 
ment while his name was inscribed on the list of the army (m 
nnmeris\ and also for a year after it had been taken off, but this 
only provided he were not discharged igtwminicc causa, (D. xxix. 
1. 38.) The doubt as to the validity of a military testament, con- 
taining a condition under the circumstances mentioned in the text, 
arose from the doctrine of Roman law that, when the institution 
of the heir was conditional, the operation of the testament dated 
from the accomplishment of the condition, not from the death of 
the testator. If, therefore, the soldier died mthin a year after he 
had quitted the service, but the condition was not accomplished 
until the year was expired, the testament did not, strictly speak- 
ing, take effect within the year ; and therefore J ustinian removes 
a difficulty which a rigorous adherence to the letter of the law 
suggested. 


4. Sed et si quis ante militiam 
non jure fecit testamentum, et miles 
factus et in expeditione degens re- 
signavit illud et qumdam adjecit 
sive detraxit, vel alias manifesta est 
militis voluntas hoc valere volentis, 
dicenduni est valere hoc testamen- 
tum quasi ex nova militis voluntate. 


4. If a man, before becoming a 
soldier, has made his testament 
irregularly, and afterwards, while on 
service, opens it, and adds something 
or strikes something out, or in any 
other way makes his wish manifest 
that this testament should be valid, 
it must be pronounced to be so, as 
being, in fact, a new testament made 
by a soldier. 


D. xxix. 1. 20. 1. 
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If the soldier maaifested his intention of adhering to the dis- 
positions of his old testament, this was as much a fresh expression 
of his wishes as if he had made a new testament. If he was 
altogether silent on the subject, an informal testament made before 
his becoming a soldier was not valid, as it was necessary that 
there should be a positive declaration of his wishes made while he 
was on service to make his testament valid as a military one. 

5. Denique et si in adrogationem 5. If a soldie» is given in arro- 

datus fuerit miles, vel tiliusfamilias gation, or, being a Jiliicsfamilias, is 
emancipatus est, testamentum ejus emancipated, liis testament is valid 
quasi ex nova militis voluntate as though by a new expression of the 
valet, nec videtur capitis deminu- wishes of a soldier ; and is not con- 
tione irritum fieri. sidered as invalidated by the capitis 

deminutio he has undergone. 

D. xxix. 1. 22, 23. 

By the law of Rome every testament became void, irritum, 
by the testator, after its execution, suffering any of the three 
kinds of capitis deminutio. With soldiers it was otherwise; their 
testament was not invalidated by undergoing either bf the two 
greater kinds of deminutio y if it was merely for an infraction of 
military law that they were condemned to a punishment involving 
either of these kinds of alteration of status, (D, xxviii. 3. 6. 6.) 
Nor was it ever invalidated by their undergoing the third and 
least kind. The will of the soldier was supposed to be exercised 
so as to declare his wish that the old testament should be valid 
(quasi ex nova militis voluntate)"; and in this case it does not 
appear that any positive declaration of such a wish was necessary. 
His testament, made ])revious to his change of status, was effec- 
tual, to the fullest extent it could be in the new position he 
occupied. The testament made by a paterfamilias respecting his 
property became, after arrogation, an effectual disposition of his 
castrense peculium ; and one made by a filiusfamUias respecting 
his castrense peculium became, after emancipation, an effectual 
disposition of all his property. 

6. Sciendum tamen est quod, ad 6. We may here observe, that, in 

exemplum castrensis peculii, tarn imitation of the castrense peculium, 
anteriores leges quam j^rincipales both old laws and imperial constitu- 
constitutiones quibusdam quasi cas- tions have permitted certain persons 
trensia dederant peculia, et horum to have a qnasi-castrense peculium, 
quibusdam permissum erat etiam and some of these persons have been 
in potestate degentibus testari permitted to dispose of this pecnliuni 
Quod nostra constitutio latius ex- by testament, although they were in 
tendens pormisit omnibus, in his the power of another. Our consti- 
tantummodo peculiis, testari quidem tution has extended this permission to 
sed jure communi. Cujus consti- all those who have this kind of p<- 
tutionis tenore perspecto, licentia culium, but their testaments must be 
est nihil eorum, qufo ad praifatum made with the ordinary formalities, 
jus pertinent, ignorare. By reading this constitution a iierson 

may learn all that relates to the 
• privilege we have mentioned. 
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We must not suppose, from the expression anteriores leges^ 
that the peculium quasi-castrense belongs to a time of law when 
lege^ were really made. It is even doubtful, as we have said 
before, whether the passages in which it is mentioned by Ulpian, 
the only writer before Constantine who is supposed to refer to it, 
are genuine. (See note on Tit. 9. 1.) 

Horum quihusdam. The right of disposing by testament of 
the quasi-castrense peculium had, before Justinian, been granted 
only to certain privileged classes, such as consuls and presidents 
of provinces, among those who were permitted to hold this 
kind of peculium, (C. iii. 28. 37.) Justinian granted it to all. 
(C. vi. 22. 12.) 

It is to be observed, that soldiers had other testamentary 
privileges besides those mentioned in the text. They could insti- 
tute as heirs persons who were generally incapacitated, such as 
those who had been deportati, or who were peregriui, (Gai. ii. 
1 10.) They were not obliged formally to disinherit their children, 
their testament was not set aside as inofficious (C. iii. 28. 9), they 
could give more than three-fourths of their property in legacies 
(C. vi. 21.^12), they could die partly testate and partly intestate 
(D. xxix. 1. 6), and could dispose of the inheritance by codicils 
(D. xxix. 1. 36). The succeeding Title will show how much they 
thus differed from ordinary citizens. 


Tit. XII. QUIBUS NON EST PERMISSUM FACERE 
TESTAMENTUM. 


Non tamen omnibus licet facere 
testamentum. Statim enim ii qui 
alieno juri subjecti sunt, tcstamenti 
faciendi jus non liabent, aduo qui- 
dem ut quamvis parentes eis per- 
miserint, nihilo magis jure testari 
possint : exceptis iis qiios antea 
enumeravimus, et preecipue militi- 
bus qui in potestate parentum sunt, 
quibus de eo quod in castris acqui- 
sierunt, pennissum est ex constitu- 
tionibus principum testamentum 
facere. Quod quidem jus ab initio 
tantum militantibus datum est, tam 
ex auctoritate divi August! quam 
Nervee, nec non optimi imperatoris 
Trajani; postea vero subscriptione 
divi Hadriani etiam dimissis a mi- 
litia, id est, veteranis concessum 
est. Itaque si quod fecerint de cas- 
trensi peculio testamentum, perti- 
nebit hoc ad eum quern heredem 
reliquerint. Si vero intestati de- 
cesserint, nuUis liberis vel fratribus 
superstitibus, ad parentes eorum jure 
communi pertinebit. Ex hoc intelli- 


The power of making a testament 
is not granted to every one. In the 
first i)lace, persons in the power of 
others have not this right ; so much so, 
that, although parents give permission, 
still they cannot make a valid testament. 
We must except those whom we have 
already mentioned, and particularly 
Jiliifam ilia ram who are soldiers, for 
the imperial constitutions have given 
them the power of bequeathing what- 
ever they have acquired while on actual 
service. This permission was at first 
granted by the Emperors Augustus and 
Nerva, and the illustrious Emperor 
Trajan, to soldiers on service only ; 
but afterwards it was extended by the 
Emperor Hadrian to veterans, that is, 
to soldiers who had received their dis- 
charge ; and therefore, if skfilius/amilias 
disposes by testament of his castrense 
j)eculium^ this pecvliwm will belong to 
the person whom he makes his heir ; 
but, if he dies intestate, without chil- 
dren or brothers, this will then 
belong, accofding to the ordinary law 
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of the patria potestas, to the person 
in whose power he is. We may hence 
infer, that whatever a soldier, although 
under power, has acquired while on 
service, cannot be taken from him even 
by his father, nor can his father’s cre- 
ditors sell it, or otherwise disturb the 
son in his possession, nor is he bound 
to share it with brothers upon the 
death of his father, but it remains 
his sole property, .although, by the 
civil law, the peculia of all those who 
are in the power of parents, are 
reckoned among the goods of their 
parents, exactly as the pecuUum of a 
slave is reckoned among the goods of his 
master ; those goods excepted, wliich, 
by the constitutions of the emperors, and 
especially by our own, are prevented, 
for different reasons, from being so 
acquired. With the exception, there- 
fore, of those who have a castreme or 
qiiasi-castrense pecuUum^ if any other 
Jilitisfamilias makes a tes^ment, it is 
useless, although he become mi jans 
before his death. 

D. xxviii. 1. 6 ; D. xxix. 1. 1 ; C. vi. 61. 3, 4 ; C. vi. 59. 11 ; D. xlix. 17. 

12 ; D. xxxvii. 6. 1. 15 ; D. xxviii. 1. 19. 

The first thing, says Gains (ii. 114), which we have to inquire, 
if we wish to know whether a testament is valid, is whether the 
person who made it had the testamenti factio, that is, in this in- 
stance, could take the part of testator in the making of a testa- 
ment. To be able to do this he must have the commercium ; and 
further, he must be sui juris, or otherwise, as he could have no 
property, he could have nothing to dispose of by testament. 
Every Roman citizen who was sui juris had the right of making 
a testament, and if he was capable of exercising his right, and 
made a formal testament, this testament was valid. 

The text only gives one instance of persons who, as not being 
citizens sui juris, were unable tp make a testament, viz., sons in 
the power of their father ; but, of course, all who, like slaves, 
peregrini, and persons who had undergone the greater or middle 
capitis deminutio, were not in the possession of the rights of 
citizenship, were equally debarred from making testaments. 

The Jiliusfamilias could have no property independently of 
his father, and he could not dispose of the property he might have 
if he became sui juris by outliving his father, because a future 
interest would not pass by mancipation. This was a part of the 
public law {testamenti f actio non privati sed puhlici juris est, D. 
xxviii. 1.3), and could not be waived by the mere consent of a 
private individual. It required express enactment to alter the 
law, and it was so far altered as to permit a filiusfamilias to dis- 
pose by testament of ^ a castrense or quasi-castrense peculiunt. 


gere possumus, quod in castris acqui- 
sierit miles qui in potestate patris 
est, neque ipsum patrem adimere 
posse, neque patris creditores id 
vendere vel aliter inquietare, neque 
patre mortuo cum fratribus com- 
mune esse, sed scilicet proprium 
ejus esse id quod in castris acqui- 
sierit; quamquam jure civili om- 
nium qui in potestate parentum 
sunt, peculia perinde in bonis pa- 
rentiim computantur ac si servorum 
peculia in bonis dominorum mime- 
rantur ; exceptis videlicet iis quae ex 
sacris constitutionibus et praecipue 
nostris propter diversas causas non 
acquiruntur. Praeter hos igitur qui 
castrense vel quasi castrense habent, 
si quis alius filiusfamilias testamen- 
tum fecerit, inutile est, licet suse 
potestatis factus decesserit. 
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(See paragr. 6 of preceding Title.) If, however, the possessor of 
the peculium did not dispose of it by testament, the head of the 
family took it, previously to the time of Justinian, not as heir ah 
intestato^ but as lawful claimant of a peculium. For the possessor, 
not having exercised the power the law gave him, was in the same 
position as if the law had never permitted such a disposition. 
Justinian deferred this claim of the head of the family, when the 
possessor of the peculium had left children or brothers. If he 
had not left any^ the head of the family then took the peculium ; 
whether in right of his headship, or as heir ab intestato, is a dis- 
puted point. We have, however, the authority of Theophilus in 
the paraphrase of this paragraph for supposing, that wjben J us- 
tinian in the text says he took it jure communis it is meant that 
he took it by the right of patria potestas^ and there seems no 
necessity for understanding the passage otherwise. 

1. Prteterea testamentum facere 1. Persona, again, under the age 
non possunt impuberes, quia nullum of puberty cannot make a testament, 
eorum animi judicium est ; item fu- because they have not the requisite 
riosi, quia mente careiit ; nec ad rem judgment of mind, nor can madmen, , 
pertinet, sirim pubes postea pubes, for they are deprived of their senses, 
aut furioaus postea compos mentis Nor does it make any diflerence that 
fact^is fuorit et decesseyit. Furiosi the former arrive at puberty, or the 
autem, si per id tempus fecerint latter regain their senses before they 
testamentum quo furor eorum inter- die. But if a madman make a testa- 
missus ost, jure testati esse viden- ment during a lucid interval, Ins tes- 
tur : certe eo, quod ante furorem tament is valid ; and, of course, a tes- 
fecerint, testamento valente; nam tament which he has made before being 
neque testamenta recte facta, nequo seized with madness is valid, for sub- 
ullum aliud negotium recte geatum, sequent madness can invalidate neither 
postea furor interveniens perimit. a previous testament validly made, nor 

any other previous act validly per- 
formed. 

D. xxviii. 1. 20. 4. 

In this and the succeeding paragraphs of this Title, instances 
are given of persons who have the right, but are not capable of 
exercising it. A testament made by a person incapable of exer- 
cising the right was not rendered valid by his subsequently be- 
coming capable, nor one made ,by a person capable rendered 
invalid by his subsequently becoming incapable. 

2. Item prodigUB cui bonorum 2. A prodigal, also, who is inter- 
suorum administrate interdicta est, dieted from the management of his 
testamentum facere non potest ; sed own afiairs, cannot make a testament ; 
id quod ante fecerit quam interdictio but a testament made before such in- 
suorum bonorum ei fiat, ratum est. terdiction is valid. 

D. xxviii. 1. 18. 

3. Item surdus et mutus non 3. Again, a deaf and dumb person 
semper testamentum facere i)ossunt. is not always capable of making a tes- 
Utique autem de eo surdo loquimur tament : by deaf, we mejin one who is 
qui omnino non exaudit, non qui so deaf as to be unable to hear at all, 
tarde exaudit ; nam et mutus is in- not one who hears with difficulty ; and 
telligitur qui loqui nihil potest, non by dumb, we mean a ijerson who can- 
qui tai’de loquitur. Soepe etiam lite- not speak aS; all, not one who merely 
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speaks with difficulty. For it often 
happens, that even men of rood edu- 
cation lose by various accidents the 
faculty of hearing and speaking. Our 
constitution, therefore, comes to their 
aid, and permits them, in certain cases, 
and with certain forms, to make testa- 
ments, and do many other acte accord- 
ing to the rules therein laid down. 
But if any one, after making his testa- 
ment, become deaTor dumb by reason 
of ill health or any other acci^nt, his 
testament remains valid notwithstand- 
ing. 

C. vi. 22. 10 ; D. xxviii. 1. 6. 1. 

The constitution alluded to (C. vi. 22. 10) permits a testament 
to be made by any deaf or dumb person not physically incapable 
of making one, i.e. by any one not deaf and dumb from birth. 

4. Caecus autem non potest facere 4. A blind man cannot make a tes- 

testamentum, nisi per observatio- tament except by observing the forms 
nem quam lex divi Justini patris which the law of the Em|>eror Justin, 
nostri introduxit. our father, has introduced. 

C. vi. 22. 8. • 

Justin, besides the seven witnesses ordinarily necessary, re- 
quired, in the case of a testament made by a blind man, tliat a 
notary (tahularius) should be present, or else an eighth witness, 
who should either write at the dictation of the blind man, or read 
aloud to him a testament previously prepared. (C. vi. 22. 8.) 

5. Ejus qui apud hostes est tes- 5. The testament of a captive in 

tamentiim quod ibi fecit non valet, the power of an enemy is not valid, if 
quamvis redierit. Sed quod, dum made during his captivity, even al- 
in civitate fuerat, fecit, sive redierit, though he subsequently return. But 
valet jure postliminii, sive illic de- a testament made while he was still in 
cesserit, valet ex lege Cornelia. his own state is valid, either by the 

jxis pobtliminil, if he returns, or by the 
lex Cornelia^ if he dies in cai)tivity. 

D. xlix. 25. 18. 

A captive was incapacitated from performing, during his cap- 
tivity, any act good in law ; and thus, though his right to make a 
testament was not lost, but only suspended, he was incapable, 
while a captive, of exercising the right. But if he had exercised 
it before his captivity, the testament was valid, whether he re- 
turned to his country or not. If he did return, the right not 
•having been lost, and having been once duly exercised, the testa- 
ment was valid jure postliminii. If he did not return, but died in 
captivity, it was still valid, as he was supposed, by a fiction of 
law, to have died at the moment when he was made captive, and 
isO before his captivity had begun. This fiction was introduced 
by a rather strained construction of the terms of the lex Cornelia 
de falsi s (686 A.U.C.), •frhich provided that the same penalty should 


rati et eruditi homines variis causis 
et audiendi et loquendi facultatem 
amittunt. Unde nostra oonstitutio 
etiam his subvenit, ut certis casibus 
et modis secundum normam ejus 
possint testari, aUa^e facere qum 
eis permissa sunt. Sed si quis post 
testamentum factum, adversa vale- 
tudine aut quolibet alio casu mutus 
aut surdus esse coeperit, ratum nihi- 
lominus ejus permanet testamentum. 
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attach to the forgery of a testament of a person dying in captivity 
as to that of a testament made by a person dying in his own 
country. It was argued that the law could never have intended 
to attach a penalty to the forgery of a testament which was in- 
valid. If it was valid, it could only be so by treating it as if 
made by a person who had not died in captivity, and whose right 
was not suspended at the time of his death. For it was necessary 
tliat a person should liave the power of making a testament, not 
only at tlie time when he made it, but also at the moment of his 
death ; but in this we must distinguish between the right to make 
a testament and the capacity of exercising that right ; for the loss 
of capacity to make a testament did not, as we have seen, afiect a 
testament made by one capable at the time of making it. This 
favourable interpretation of the lex Cornelia {benejicium legis Cior- 
neUce) (Paul. Sent iii. 4. 8) was gradually extended, so as to 
embrace every branch of law, such as tutorship, heirship, &c., to 
which it could be made applicable. In omnibus partihus juris is 
qui reversals non est ah hostilms quasi tunc decessisse videtur cum 
captus est (D. xlix. 15. 18.) 


Tit. XIII. DF EXHEEEDATIONE LIBEEORUM. 


Non tamen, ut omniuiodo valeat 
tostainentinn, sufiicit ha‘C observatio 
(juaiu supra oxposuimus ; sed qui 
lilium ill potestato liabet, curare 
debet ut eum herodein iiistituat, vol 
exheredom euui iK)minatim faciat. 
Alio(juiii si euin sileiitio prajterierit, 
iniitiliter testabitur : adoo quidem 
ut, ctsi vivo iiatre lilius niortuus sit, 
iieiiio hcres ex eo testameiito ex- 
istere possit, quia scilicet ab initio 
non constiterit tostaincntum. Sed 
non ita do tiliabus, vel aliis per 
virilem sexum dcscondentibus li- 
beris utriuscpie sexus, antiquitati 
fuerat ubservatuni ; sed si non fue- 
rant heredes fscripti scripta3ve vel 
oxherodati exheredata)ve, testanien- 
tum quidem non infirmabatur, jus 
autem accrescendi eis ad certain 
portionem iirajstabatur. Sed nec 
nominatim eas personas exheredare 
parentibus necesse erat, sed licebat 
inter ceteros hoc faccre. Nominatim 
autem quis exlieredari videtur, sive 
ita exheredetur, Titius filius meus 
exheres esto, sivc ita, filius meus 
exheres esto, non adjecto proprio 
nomine, scilicet si alius fiJius non 
extot. 


The observation of the rules al- 
ready laid down is not, however, aU 
that is required to make a testament 
valid. A person who has a son in 
liis power must take care either to 
institute him his heir, or to disinherit 
him by name, for if he pass him over 
in silence, his testament will bo of 
no effect ; so much so, that even if 
the son die while the father is alive, 
yet no one can be heir under the 
testament, because it was void from 
the beginning. But the ancients did 
not observe this rule with regard 
to daughters, or to grandchildren, 
through the male line, of either sex ; 
for although these were neither in- 
stituted heirs nor disinherited, yet 
the testament was not invalidated, 
only they had a right of joining 
themselves with the instituted heirs 
so as to receive a portion of the 
inheritance. Parents, also, were not 
obliged to disinherit them by name, 
but might include them in the term 
ceterL A child is disinherited by 
name, if the words used are ‘let 
Titius my son be disinherited,’ or 
thus, ‘left my son be disinherited,’ 
without the addition of a proper 
name, in case the testator has no 
other son. 


Gai. ii. 115. 123, 124. 127. 
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The power of making a testament was a derogation of the 
strict law regulating the devolution of the property of deceased 
persons. Of those whose claims a citizen siti juris was permitted 
thus to set aside, the first and most important class was that of 
what were called the sni heredesy that is, persons in the power of 
the testator, but becoming sui juris by the testator’s death, whose 
^ own ’ the inheritance was said to be in consequence of their posi- 
tion in the family. (Sec Introd. 77.) They were necessarily 
either children of the testator, or his descendants in the male line, 
and their position in the testator’s family, together with their claim 
to his propcity if he died intestate, was considered to entitle them 
to have an express declaration of his intention from a testator who 
wished to use his power of depriving them of the inheritance. We 
have already seen, in the case of the castrense pecuUum (Tit. 12. 
pr.), that when the law permitted an exception to a general rule 
of law, unless advantage was taken of the exception, the general 
rule prevailed. So here, unless the testator expressly took ad- 
vantage of his power of disinheriting the sui heredes^ the general 
rule that they succeeded to him prevailed. The law ^vould not 
permit his intention to disinherit them to be inferred from his 
silence, thus drawing a distinction in their favejur as compared with 
the other classes of persons who might inherit ah intestato. 

In order, therefore, as the text informs us, to disinherit a son, 
it was necessary that he should be referred to by name, or in a 
special and unmistakable manner, as, Titius Jilius mens exheres 
esfo, or, in case of an only son, /ilius mens exheres esto. But 
daughters and the descendants of sons (those of daughters 
w^ould not, of course, be members of the family at all) might 
be disinherited by the general clause ceteri exheredes sunto. 
Whenever a person existed at the time the will was made, to dis- 
inherit whom it was necessary to refer to him by name, but who 
was passed over altogether, the whole testament was entirely bad, 
and the testator w^as considered to die intestate. Nor was the tes- 
tament made valid by this person ceasing to exist before the 
death of the testator, although this was a point not established in 
the time of Gaius (ii. 123). If a person existed at the time of 
making the testament, to disinherit whom it was only necessary 
the general clause should be employed, the testament which did 
not contain this was good, but the person, if the heir named and 
instituted in the testament was among the sui heredes^too^i 2 ^ pars 
virilis of the inheritance, that is, was joined so as to make one 
more heir and one more equal sharer in the inheritance {jus ac- 
crescendi) ; if the heirs instituted were strangers, the person took 
one-half the inheritance. Scriptis heredihus accresrunt, sziis qui- 
dem heredihus in partem virilem^ exiraneis autem in partem dimi-- 
diam. (Ult. Reg. 22. 17.) 

Postumi quoqiie liberi vel he- 1. Posthumous children, too, must 
redes ^ institui debent, exhe- either be instituted heirs, or disin- 
redan; et in eo par omnium con- herited; and the condition of all such 
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ditio est, quod et filio postumo et 
quolibet ex ceteris libens, sive 
feminini sexus sive masculini, pros- 
fcerito, valet quidem testameiitum, 
sed postea adgnatione postumi sive 
postumai rumpitur, et ea rationo 
totuin infirinatiir. Idcoque si mulier 
ex (jua postumus aut postuma 
sperabatur, abortum fecerit, nihil 
impedimonto est scriptis heredibus 
ad hereditatem "adeundam. Sed 
feminini quidem sexus postumm 
vel nominatim vel inter ceteros ex- 
hcredari solebant : dum tamen, si 
inter ceteros exheredentur, aliquid 
ois Icgetur, ne videantur prmteritje 
esse per oblivionem. Masculos voro 
postumos, id est filiuin et deinceps, 
placuit non alitor rccte exheredari, 
nisi nominatim exheredentur, hoc 
scilicet modo : Quicumque mihi 
filius gonitus fuerit, exheres esto. 


children is equal in this, that if a post- 
humous son, or any posthumous de- 
scendant of either sex, is passed over, 
the testament is still valid; but, by 
the subsequent agnation of a posthu- 
mous child of either sex, its force is 
broken, and it becomes entirely void. 
And therefore, if a woman from whom 
a posthumous child is expected, should 
miscarry, there is nothing to hinder 
the instituted heirs from entering 
upon the inheritance. Posthumous 
females may be either disinherited by 
name, or by using the general temi 
ceteri. If, however, they are disin- 
herited by using the general term, 
something must be left them as a legacy 
to show that they were not passed ovoi* 
through forgetfulness. But male post- 
humous children, i.e. sons, and other 
descendants, cannot be disinherited 
except by name, that is, in this form, 

‘ Whatever son is hereafter bom to me, 
let him be disinherited. ’ 


In the strlcincsi'i of the old civil law, a child born after the 
death of the testator (postumus) was incapable of being insti- 
tuted. He had not, at the time of the testator’s death, any certain 
existence ; and the law said, Incerfa persona heres institui non 
potest, (Ulp. Re(j, 22, 4.) But still it might be that the child, 
^vhen born, was a srius heres of the testator ; and as his agnatio 
would be considered in law to date from the time of conception, 
not birth, the testator would pass over one of liis sui lieredes if he 
omitted to include him or exclude him in the testament ; although, 
if he had included him, the postlmmous child could not have 
taken anything. In the course of time the law permitted the 
liosthumous child, if a suns heres, to be instituted as an heir ; but 
the civil law never permitted the posthumous child of a stranger, 
i.e. a child bom after the death of the testator, to be instituted. The 
praetor, however, gave him honorum possessio, and Justinian per- 
mitted such persons to be instituted. (Bk. iii. Tit, 9. pr.) And thus 
the institution of a posthumous suns heres having once been per- 
mitted, the next step was to consider it imperative on the testator, if 
he wished to exclude the posthumous child from a share in the in- 
heritance, to do so in the case of a son, by referring to him spe- 
cially (nominatim does not, of course, here mean ^ by name,’ but by 
a phrase expressly referring to him, such as postumus exheres 
esto), and in tlie case of a daughter, or any descendant other than 
a son, by adopting the general clause of disinheritance, ceteri 
exheredes sunto, and also by giving the child some legacy, however 
trifling, in order to show that it was not by accident that the tes- 
tator allowed this clause to embrace the case of a posthumous child. 

The jurist Gallus Aquilius, who lived towards the end of the 
Republic, invented a form of institution 'by which the case was 
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provided for of a son dying in the testator’s lifetime, and then the 
testator dying, and then there being born a posthumous son of 
the son, who would, of course, be a suus heres of the testator. 
(D. xxviii. 2. 29.) 


2. Postumorum autem loco sunt 
et lii, qui in sui horedis locum suc- 
codendo, quasi adgnascendo fiunt 
parentibus sui heredes. Ut ccce : si 
quis filium et ex co nepotem nep- 
temve in potestate liabeat, quia filius 
gradu pnecedit, is solus jura sui 
lieredis liabet, (juamvis nepos (^uo- 
que et neptis ex eo in eadcui po- 
testate sint ; sed si filius ejus vivo 
eo moriatur, aut (lualibet alia 
ratione exeat de potestate ejus, 
incipit nepos ncptisvo in ejus locum 
succcdere, et eo niod<i jura suorum 
licredum quassi adgiiatione nancis- 
cuntur. Ne ergo eo modo rum- 
patur ejus testauiontum, sicut ii)sum 
filium vel licredein iiistitucro vel 
iiominatjiii exlierc*dare debet tes- 
tator, ne non jure faciat testainen- 
tum, ita et ncpotoin nepiemve ex 
filio ncccsse est ei vel lieredciu in- 
stituere vel cxheredare, no forte eo 
vivo filio moriuo, suceedendo in 
locum ejus nepos ne})tisve quasi 
adgiiatione rumpat testainentum ; 
idque lege Juna Velleia provisum 
eat, in (pia shuul exherodationis 
modus ad similitudmem postu- 
morum denionstratur. 


2. Those ought also to be placed 
on the footing of posthumous children, 
who, succeeding in the place of a mjm 
hereSf become by a kind of agnation 
mi Ivcredes of their parents. Thiis, for 
instance, if any one has a son in his 
power, and by him a grandson or 
granddaughter, the son, being first in 
degree, has alone the rights of a mxis 
lieresy although the grandson or grand- 
daughter by that son is under the 
same parental power. But, if the 
son should die in his father’s lifetime, or 
should by any other means cease to be 
under his father’s power, the grandson 
or granddaughter would succeed in his 
idace, and would thus, by this kind of 
agnation, obtain the rigl^s of a hhuo 
herd. Ill order, then, that the force 
of his testament may not be broken, 
the testator, who is, as wo have said, 
obliged, in order to make an eficctual 
testament, to institute his son as heir 
or to disinherit him by name, is equally 
obliged to institute as heir, or to dis- 
inherit, a grandson or gi'anddaughtcr 
by that son, lest, if, during his life- 
time, his son should die, and tlu' 
grandson or gi’anddaughtcr succeed in 
his place, the force of the testament 
may be broken by tliis kind of agnation. 
Provision has been made for this by 
the lexJunia Vclleia^ in which is given 
a mode of disinheriting in such a case 
like that of disinheriting postliumous 
children. 


Gai, ii. 134. 


A testament was made void, not only by the birth of a post- 
humous suns heres ^ hut by any one coming into the position of a 
suus heres after tlie time when the testament was made. The 
testator might (under the ancient law) have subsequently married 
a wife in manu ; an emancipated son might come again into his 
father’s power ; a captive son might return liome ; or the testator 
might adoj)t a person into liis family. In all these cases, as well 
as in that mentioned in the text, the testament would be invali- 
dated by a process which bore a close analogy to agnation, that is, 
hy these persons becoming, otherwise than by birth, the sui heredes 
of the testator, just as it would be by direct agnation, if a son were 
born to the testator after the date of the testament. The lex 
Junia Velleia (Gai, ^ii. 134), passed in the time of Augustus 
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(763 A.U.C.), provided (1st) that a testator might institute or 
exclude any one conceived before the date of the testament who 
should, after the date of the testament, be born his suus lieres in 
his lifetime, thus giving a new signification to postumus (such a 
person was termed a postumus Velleianus^ Ulp. Frag, 22. 19), 
and (2ndly) that he might exclude a grandchild, or other descen- 
dant, born before the date of the testament, who might, if the 
son of the testator died in the testator’s lifetime, step into the 
place of his father, and become a suus lieres during the testator’s 
lifetime. Previously such a person could not have been excluded 
in his capacity of suus lieres^ for at the date of the testament he 
was not in that position, which he only attained subsequently. He 
could, however, have been instituted before”lhe lex Juiiia Velleia^ 
for he was an existing person, and therefore not a persona 
mcerta\ but perhaps the second head of the lex Junta Vellvia 
was regarded as confirming his institution in the special quality of 
a suns hercs, (D. xxviii. 2. 29. 11 to end.) If persons, coming 
under the second head of the lex Jnnia Velleia, who received the 
name of quasi posfumi Velleiaviy were excluded, the lex Junta 
required that, as in the case of posthumous sui herechs, the males 
should be excluded r^iominatiw, and the females inter ceferos, but 
with a legacy. In the case of the testator having subsequently 
a child not conceived when the testament was made and born in 
the testator s lifetime, and in the other cases of quasi-agnation 
mcnlioiied above, no law helped the testator, and he had to make 
a new testament in order to die testate. 

ti. Eiiiancii)ai()S liberos jure civili 3. Tlio civil law does not make it 
neqiio lierodcs institiiere noquo ex- necessary (‘itlior to institute cmanci- 
liorcdaro necesso ost, quia non sunt i)ated cliil<lrcn heirs, or to disinherit 
sui heredcs. Sod pnotor omnes tarn tlioni in a testament; because they are 
feminini sexus (piam masculini, si not snt hemks. But the prmtor ordains, 
lioredes non instituantur, exhere- that all children, male or female, if 
dari jubot, virilis sexus nominatim, they bo not instituted heirs, shall be 
feminini vero et inter ceteros ; quod disinherited; the males l>y name, the 
si neque hcredes instituti fueriiit, females under the general term votu'i: 
neque iia ut diximus oxheredati, for, if they have neither been instituted 
promittit cis prietor contra tabulas heirs, nor disinherited in manner before 
testamenti bononim possessionem. mentioned, the prretor gives them pos- 
session of goods contra tahulas. 

Gai. ii. 135. 


An emancipated child, passing out of the testator’s family, 
ceased to be his suus heres. But though he thus lost all legal 
claim upon the testator’s inheritance, yet he had gained no pro- 
vision by being emancipated, and the j^raetor, therefore, came to 
his relief, and set aside the testament, if he had not been expressly 
excluded. He did not do this nominally, for the testament was 
legally good, but he did what amounted to the same thing ; he 
divided the property equally among all as if the testator had died 
intestate, giving the children what was termed ^ possession of the 
goods ; ’ a possession said, in this case, to fee contra tahulas^ as it 
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overthrew the provisions contained in the tablets of the testament. 
The emancipated son, however, had to bring into account the pro- 
perty he had acquired since emancipation, if the effect of his getting 
the testament set aside was injurious to the properly instituted suus 
heres. The properly instituted suus heres might, for example, have 
had only a quarter of the inheritance left him, and then he would 
gain, not lose, by the emancipated son getting the testament set aside 
and sharing the inheritance 'with him. (D. xxxvii. 4. 13.) An 
emancipated daughter might, under the praitorian system, be 
in a better position than an unemancipated, if both were passed 
over, and might in effect be in as good a position as the male 
suus heres who was passed over, the distinction mentioned in the 
note to the initiatory section being thus ignored. For if the 
emancipated daughter was passed over, the testament would be 
overthrown altogetlier, and she would, if an only child, take all 
the property ; whereas, if the unemancipated daughter was passed 
over, she could only take half at most. Antoninus put them on 
an equality, by giving the emancipated only the share she would 
liavc had, had she not been emancipated. (CtAI. ii. 125, 126.) 

The old civil law permitted grandsons, not in the^immediate 
])ower of the testator, to be disinherited bjjr the general cetcri 
clause. The praetor required them to be disinherited nominatim, 
(Gai. ii. 129.) Further, whereas in the initiatory section we have 
been told that the testament was wholly void if a son passed over 
died in the lifetime of his father, and Gaius tells us that this 
was the opinion of the Sabinians, yet there are passages which 
seem to show that the preetors sometimes upheld a contrary rule. 
(D. xxxvii. 11. 2. 2 )r. ; D. xxviii. 93. 17.) 


4. Adoptivi liberi, quamdiu sunt 
in potestate patris adoptivi, ejus- 
deni juris liabentur cujus sunt justis 
nui)tiis (puositi : ita<pie licredes in- 
stitueiidi vcl exlieredandi sunt, se- 
cundum ea qiue de naturalibus ex- 
posuiiuus. Emancipati vero a patre 
adoptive, neque jure civili, ne<iue 
quod .ad edictum prietoris attinet, 
inter liberos numerantur : qua ra- 
tione accidit ut ex diverse, quod ad 
iiaturalem parentem attinet, (^uam- 
diu (luidem sint in adoptiva familia, 
extraneorum numero habeantur, ut 
eos neque heredes instituere neque 
exheredare necesse sit ; cum vero 
emancipati fuerint ab fiidoptivo pa- 
tee, tunc incipiant in ea causa esse 
in qua futuri essent, si ab ipso na- 
turali patre emancipati fuissent. 

Gai. ii. 


4. Adoptive cliildren, while undei* 
the power of their adoptive fatlier, ai’e 
in the same legal position as children 
sprung from a legal marriage ; and 
therefore they must either be instituted 
heirs or disiidierited, according to the 
rules we have laid down respecting 
natural children. But neither by the 
civil nor the prtetorian law are children 
emancipated by an adoi)tivo father 
reckoned among his natural children. 
Hence, conversely, adoptive children, 
while in their adoptive family, are 
considered strangers to their natural 
parents, who need not institute them 
heirs or disinherit them; but if they 
are emancipated by their adoptive 
father, they are in the same position 
in which they would have been if 
emancipated by their natural father. 

136, 137. 


If an adopted son were emancipated by his adoptive father, he 
would, under the old law, have no legal claim on the inheritance 
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of udoptive or his natural father. But the praotor came to his 

md, gave him ^ a possession of the goods ^ of his natural 
father^ unless he was expressly excluded by his natural father’s 
testament. On his adoptive father, he would, after emancipation, 
in no case have any claim whatever, until Justinian altered the 
law in the manner alluded to in the next paragraph. 

5. Sed ha3C quidem vetustas in- 5. Such was the ancient law. But, 
troducobat. Nostra vero constitutio thinking that no distinction can rea- 
inter masculos et •feminas in hoc sonablybe made between the two sexes, 
jure nihil interesse existimans, quia inasmuch ^ they eq^ually contribute ta 
utraque persona in hominum pro- the procreation of the species, and be- 
crcatione similiter naturae officio cause, by the ancient law of the Twelve 
fungitur, ot lege antiqua duodecim Tables, all children were equally called 
tabiilarum omnes similiter ad sue- to the succession cd) intedato^ which 
cessionem ab intestate vocabantur, law the praetors seem afterwards to 
(]U()d et praetores postea secuti ease have followed, we have by our consti- 
vidontur, ideo simplex ac simile jus tution made the law the same both as 
et in filiis et in filiabus et in ceteris to sons and daughters, and also as to 
descendentibus per virilem sexum all other descendants in the male line, 
personis, non solum natis sed etiam whether already born or posthumous ; 
postumis, introduxit : ut omnes, so that all children, whether they are 
sive sui sivj emancipati sunt, vel mi lieredes or emancipated, must either 
heredes instituantur vel nomiiiatim be instituted heirs or be disinherited 
exheredentur, ot eumdem habeant by name ; and their omission has the 
cftectum circa testamentti parentum same effect in making void the testa- 
suonun infirmanda et hereditatem ments of their parents, and taking 
auferendam, quern filii sui vel email- away the inheritance from the insti- 
cipati habent, sive jam nati sint, tuted heirs, as would be produced by 
sive adhuc in utero constituti postea the omission of children who wore mi 
nati sint. Circa adoptiv(^s autem lieredes or emancipated, whether they 
filios certain induximus divisionem, have been already born, or having 
(pia) nostra constitutiono quam super been already conceived are born after- 
adojitivis tulimus, continctur. wards. With respect to adoptive chil- 

dren, we have established a distinction 
between them, which is set forth in 
our constitution on adoptions. 

C. i. 28. 4 ; C. viii. 47. 10, pr. and 1. 

Under the legislation of Justinian a testament would be ren- 
dered invalid by the omission of any one male or female whom it 
was necessary either to institute or exclude, and every exclusion 
must be made nomlnatim. An adopted son, if adopted by a 
stranger, i.e. not an ascendant, lost none of his claims upon his 
natural father’s property, but only had a claim upon that of his 
adoptive father, if his father died intestate ; for if the adoptive 
father made a testament, it was not necessary he should notice 
the adoptive son. But an adopted son, if adopted by an ascen- 
dant, either a maternal grandfather or an emancipated father (see 
Bk. i. Tit. 11. 2), stood in the position of a suvsi heres to the 
ascendant, and a testament made by such ascendant would be 
invalid in which he was passed over. 

G. Sed si in expeditione occuiia- G. If a soldier on actual service 
tus miles testamentum faciat, et make his test^ent, and neither disin- 
liberos suos jam natos vel postiunos lierit his chilCreii already bom, nor his 



UB. II. TIT. XIV. 


186 


nominatim non exheredaverit, sed posthumotwcluldrenbyname,butpaBa 
silentio praaterierit non ignorans an them over in dlence, although he ia 
habeat Hberos, silentinm ejns pro not ignorant that he has children, it is 
exheredatione nominatim facta va- provided by the constitutions of the 
lere constitutionibus principum cau- emperors, that his silence shall be 
turn est. equivalent to disinheriting them by 

name. 

B. xxix. 36. 2. 

7. Mater vel avus matemus ne- 7. Neither a mother nor a maternal 
cesse non habent liberos suos aut grandfather need either institute their 
heredes instituere aut exheredare, children heirs, or disinherit them, but 
sed possunt cos omittere ; nam si- may pass them over in silence ; for the 
lentium matris, aut avi matemi et silence of a mother or a maternal 
ceterorum per matrem ascenden- gi*andfather, or of any other ascendant 
tium, tantum facit quantum exhere- on the niother’s side, has the same 
datio patris. Nec enim matri tilium eftect as a father actually disinheriting^ 
filiamve, neque avo matemo nepo- them. For a mother is not obliged to 
tern neptemve ex filia, si eum eamve disinherit her children, if she does not 
heredem non instituat, exheredaro institute them her heirs ; neither is a 
necesse est, sive de jure civili quae- maternal grandfather under the neces- 
ramus, sive de edicto i:>netoria quo sity of instituting or of disinheriting 
prmteritis liberis contra tabulas bo- his grandson or granddaughter by a 
norum i)ossesaionem promittit ; sod daxighter ; whether we slook to the 
aliud eis adminiculum servatiir, quod civil law, or ’the edict of the prmtor, 
paulo post vobis manifestum fiet. which gives j^ssession of goods contra 

tabulas to those children who have 
been passed over in silence. But 
cliildren, in this case, have another 
remedy, which we will hereafter ex- 
plain. 

G\i. iii. 71. 

The children could never be the sui heredes of their mother, 
for women never had any one in their power ; nor could they bo 
the sui heredes of a maternal ascendant, except by adoption, and 
the case of adoption is not spoken of here. 

Aliud adminiculum. This refers to the action for setting aside 
the testament as inofficious, that is, made without proper regard 
for natural ties. (See Tit. 18.) 

Tit. XIV. DE IIEREDIBUS INSTITUENDIS. 

Heredes instituere permissum est A man may institute as his heirs 

tarn liberos liomines quam servos, et either freemen or slaves, and either 
tarn pre^prios quam alienos. Pro- his own slaves or those of another, 
prios autem, olim quidem secundum Formerly, according to the more re- 
plurium sententias, non aliter (]uam ceived opinion, no one could properly 
cumlibertate recte instituere licebat. institute his own slaves, unless ho als(^ 
Hodie vero etiam sine libertate ex freed them; but now, by our constitii- 
nostra constitutiono heredes eos in- tion, a testator may institute his slave 
stituere permissum est. Quod non without expressly eiifranclnsing him. 
per innovationem induximus, sed And we have introduced this rule, not 
quoniam aequius erat, et Atilicino as an innovation, but because it seemed 
placuisse Paulus suis libids, quos equitable; and Paulus, in his writings 
tarn ad Massurium Sabinum quam on Massurius Sabinus and Plautius, 
ad Plautium scripsit, relert. Pro- informs us that this was the opinion 
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of Atilicinus. Among a testatof^s own 
slaves is included one in whom the 
testator had only a bare ownership, 
another having the usufruct. But 
there is a case, in which the institution 
of a slave by his mistress is void, al- 
though his liberty is expressly given 
to him, according to the provisions of 
a constitution of the Emperors Severus 
and Antoninus, in these words : ‘ Rea- 
son demands that no slave, accused of 
adultery with his mistress, shall be al- 
lowed, before his sentence is pro- 
nounced, to bo made free by the mis- 
tress who is alleged to be a partner in 
the crime. Hence, if a mistress insti- 
tute such a slave as her heir, it is of 
no avail.’ In the term, ‘ the slave of 
another,’ is included a slave of whom 
the testator has the usufruct. 

Oat. ii. 185-187 ; C. vi. 27. 5 ; C. vii. 15. 1 ; D. xxviii. 5. 48. 2 ; C. vii. 

15. 1. 

15y iiusfitution is meant the declaration who is to be heir, that 
is, who is to carry on the legal existence, the persojia^ of the tes- 
tator. And as, unless his existence were continued, there could 
be no thing or person from whom the testamentary dispositions 
could derive any force, or be of any efficacy, the institution was 
the all-important part of the testament. It was velufi vapvt atque 
J'ajul amentum totias testamentL All other dispositions were ac- 
cessories to it, being only conditions or laws imposed upon the 
heir. In the older law a j^eculiar form of words was appropriated 
to the institution. ^ Tit I us hercs esto^ was the recognised form. 
Even in the days of Gains and Ulpian (Gai. ii. 116, 117 ; Ulp. 
Reg. 20), such expressions as ^ Titius heres sit,’ ‘ Tifium heredem 
esse jubeoy terms of command, were considered right, and expres- 
sions such as ^ Titium heredem esse volo,’ ^heredem instituoy 
‘ heredem facio^ were considered wrong. And it was not till 389 
A.n. that Constantine the Second permitted the institution to be 
made in any terms by which the meaning of the testator could be 
clearly ascertained. (C. vi. 23. 15.) Again, in the older law, as 
everything else in the testament derived its force from the insti- 
tution, it was considered that the institution ought to be put at 
the head or top of the testament, and any legacy or other disposi- 
tion placed before it was passed over, and had no effect. An ex- 
ception was made in behalf of an appointment of a tutor (see Bk. i. 
Tit. 14. 3); and the clause in which the testator disinherited 
his sui heredes was naturally placed before that in which he in- 
stituted testamentary heirs. Justinian, as we shall see in the 
20th Title, paragr.-34, enacted that, provided the institution ap- 
l)eared in some part of the testament, it should be immaterial in 
what part it might be placed. 

Any one might be instituted, and con^quently take as heir. 


prius autem servus etiam is intelligi- 
tur in quo nudam proprietatem tes- 
tator habet, alio usumfructum ha- 
bente. Est tamen casus in quo nec 
cumlibertateutiliter servus a domina 
lieres instituitur, ut constitutione 
divoruui Severi et Antonini cavetur, 
cujus verba h(ec sunt : ‘ Servum adul- 
terio maculatum non jure testamento 
nianumissum ante sententiam ab ea 
muliere videri, quse rea fuerat ejus- 
deni criininis postulata, rationis est ; 
<piare sequitur, ut in eumdem a 
domina collata institutio nullius mo- 
men ti liabeatiu*.’ Alienus servus 
etiam is intelligitur, in (juo Ubum- 
fructum testator habet. 
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who had the rights of a citizen, or, as it was technically termed, 
who had the testament i f actio cum testafore, i.e. the power of 
joining with the testator in going through the ceremonies of the 
Jus Quiritlum. Tins power was not enjoyed by peregriniy depor^ 
tatiy dedititliy nor by the Latini Junianiy unless they became 
citizens before entering on the inheritance. Women were pre- 
vented by the lex Voconia (585 A.u.C.) (Gai. ii. 274) from being 
instituted in case the fortune of the testator reached 100,000 
asses. Neither could any uncertain ])crson be ini^ituted (see Tit. 
20. 27, as to the abolition of this rule by Justinian), nor any cor- 
porate body, or any of the gods, except those in whose favour, as 
the Tarpeian Jupiter (Ulp. Hcg. 22. 6), a special exception had 
been made by a seuntus-con.mltum. All these distinctions had 
ceased in the time of *Iustinian, and none of those we have men- 
tioned, exce])t peregrlnl and persons who had lost their civil rights 
by deportation A\ere excluded. Tliere were still, however, some to 
whom the caj)acity for institution was specially denied, such as 
the children of ])crsons convicted of treason (C. ix. 8. 5. 1), apo- 
states and heretics (C. i. 7. 3); and children of, and parties to, pro- 
hibited marriages, could not be instituted by the ])arents or the 
other j)arty to the marriage. (C. v. 5. 6.) second husband or 
wife could not be instituted, wlien there was issue of the first 
marriage (C. v. 1). 6) ; nor natural, where there were legitimate 
children. (C. v. 27. 2.) Unmarried persons, cadlbeSy and child- 
less persons, orhtn coidd be instituted, but under the lex Fapia 
Poppcca the lormer could not take any part of what was given 
them unless they were too young to be married or were near rela- 
tions of the testator, and the latter took only lialf of what Avas 
given them. (Gai. ii. 226.) These inciipacities were removed by 
Constantine. (C. viii. 58.) 

If a person instituted his own slave, this was held to give the 
slave his liberty by necessary implication. If lie instituted ihe 
slave of another, the slave took the inheritance tor his master’s 
benefit, provided the master had the testamentl f actio with the 
testator; but if he had not, ihe institution of the slave was void. 

In the law before Justinian, enfranchisement by a person who 
had only a bare property in a slave, was not held to confer 
freedom, a proprietatis domino wanvtnissus non liber ^fity sed sermts 
sine domino est, (Ulp. Beg, 1. 19.) Under Justinian the slave 
became free, and could acquire for Iiimself, and could take as 
heir ; but he was obliged to serve as slave to the usufructuary, 
during such time as the usufruct continued. 

The slave accused of adultery with his mistress might be sub- 
jected, as all slaves might, to tlie torture, to extract evidence of 
his guilt. If he had been enfranchised, he would have escaped 
this, and thus the mistress might have defeated justice, unless she 
had been restrained from using her power of enfranchising him. 

1. *Seryus autem a ^mino suo 1. A slave instituted heir by his 
heres institutus, si quidom in eadem master, if he remains in the same con- 
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cansa manserit, fit cx testamento dition, becomes, by vii*tue of the tcs- 
liber heresque necessarius ; si vero tament, free and necessary heir. But, 
a vivo testatore manumissus fuerit, if his master has enfranchised him 
Buo arbitrio adire hereditatem po- before dying, he may at his pleasure 
test, quia non fit necessarius, cum accept or refuse the inheritance, for he 
utnimcpie ex domini testamento does not become a necessary heir, since 
non consequitur. Quod sialienatus he does not obtain both his liberty and 
fuerit, jussu novi domini adire here- the inlieritance by the testament of his 
ditatem debet, et ea ratione per master. But, if he has been alienated, 
eum dominus fit heres ; nam ipse he must enter on the inheritance at 
alienatus neque liber neque heron the command of his new master, who 
esse potest, etiamsi cum libertate thus through his slave becomes the heir 
heres institutus fuerit ; destitisse of the testator. For a slave once ahe- 
cniin a libertatis datione videtur do- nated cannot gain his liberty, or him- 
ininus, qui eum alienavit. Alienus self take an inheritance by virtue of 
<iUO(iue servus heres institutus, si the testament of the master who alie- 
in eadem causa duraverit, jussu ejus nated him, although his freedom was 
domini adire hereditatem debet : si expressly given by the testament ; be- 
vero alienatus fuerit ab eo, aut vivo cause a master who has alienated his 
testatore, aut post mortem e jus slave, has shown that he has renounced 
anteciuam adeat, debet jussu novi the intention of enfranchising him. 8o, 
domini adire ; at si manumissus est too, when the slave of another is ap- 
vivo testatore vel mortuo antiHiuam pointed heir, if he remains in slavery, 
adeat, suo ^^rbitrio adire horedita- he must take the inheritance fit his 
tern potest. master’s bidding; and if the slave be 

alienfited in the lifetime of the testa- 
tor, or after his death, but before he 
has actually taken the inheritance, it 
is at the command of his new master 
that he must accept it. But, if he be 
enfranchised during the lifetime of the 
te.stator, or after his deatli, and before 
he has accepted the inheritance, he 
may enter u])()n the inheritance or not, 
at his own option. 

Gai. ii. 188, 189. 

It was necessary tliat the heir, as being tlic person who carried 
on the legal existence of the testator, should be possessed of civil 
rights. If, then, a slave of the testator was instituted, as it was 
in the power of the testator to make him free, and he had invested 
him with a character requiring freedom, this institution was con- 
sidered to involve his freedom. ^Jlie slave of any one else, if in- 
stituted, was only a channel by which his master, if possessed of 
civic rights, acquired the inheritance. (See J3k. i. Tit. 6. 1.) If 
a slave of the testator were instituted liis heir, and remained his 
slave at the time of the testator’s death, the slave, immediately 
upon the testator dying, became his heres necessarius^ that is, 
became his heir without any option of refusing or taking the in- 
heritance. But if it w^ere given under any condition, and the 
condition failed, the institution then became invalid. 

If the slave instituted did not belong to the testator at the 
time of the testator’s death, his condition at the time of his taking 
on him the inheritance {aditio hereditatis) determined for whom 
the inheritance w^as acquired. If at that fime he was a slave, he 
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acquired it for the person who was then his master ; if free, for 
himself. 

Disposing of the slave to another revoked the gift of liberty, 
because this was considered as a legacy, a mere accessory to the 
inheritance, to revoke which anything was sufficient, which showed 
a change of intention on the part of the testator ; but it did not 
revoke the institution, because this was the keystone of the testa- 
ment, and could only be revoked by a new testament, or destruc- 
tion of the old one. 

2. Servus autem alienus post do- 2. Tlio slave of another may bo in- 
mini mortem recto lieros institnitur, stituted heir even after the death of 
quia et cum hcreditariis servis est his master, as there is iestanieni i factio 
testamenti factio : nondum enini with slaves belonginjj to an inheritance; 
adita hereditas persome vicem sus- for an inheritance not yet entered on 
tinet, non heredis futuri, sed de- represents the person of the deceased, 
functi ; cum etiam ejus, (^ui in utero and not that of the future heir. So, 
est, servus recto heres instituitur. tiK), the slave even of a child in tho 

womb may be instituted heir. 

D. xxviii. 5. 31. 1; D. xxviii. 5. 04. 

After the death of a testator, and before the inheritance was 
entered on, the inheritance itself represented the person of the 
deceased, as it did that of an unborn child* until the birth. A 
slave, during this interval, was said to belong to the inheritance, 
and if a testament was made by any one instituting as heir a 
slave belonging to the inheritance, the slave took the inheritance 
thus given him for the benefit of that inheritance to which he 
belonged. And that he should do so, it was not necessary that 
the person by whose testament he was instituted heir should have 
testamenti factio with the future heir, but it was only necessary 
that he should have it with the testator to whose inheritance the 
slave belonged. 

3. Servus plurium cum (juibus 3. If a slave belonging to several 

testamenti factio est, ab extranoo masters, all capable of taking by testa- 
institutus heres unicuique domino- ment, is instituted heir by a stranger, 
rum cujus jussu adierit, lu'o portione he acquires a projiortion of the inherit- 
dominii acquirit hereditatem. ance for each master by whoso com- 

mand ho took it, corresponding to tho 
several interests they each have in him. 

D. xxix. 2. 67, 68. 

If the slave were instituted heir by one of his masters, then, 
if this master expressly gave him his freedom, he became the 
heres necessarius of the master instituting him, and free ; a due 
proportion of the price at which he was valued being paid to each 
of his other masters. But if his liberty were not expressly given 
him, the share which the testator had in him accrued proportion- 
ately to all those of his masters by whose orders he entered on the 
inheritance. (See Tit. 7. 4 of this Book.) 

4. Et unum hominem ct pluros 4. A testator may a])point one heir 

in infinitum, quot quis ^velit, here- or several, tlie number being quite 
des facere licet. unrestricted. 
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5. Hereditas plerum^iue dividitiir 
in duodecim uncias, qufe assis ap- 
pellatione contincntur. ^ Habcnt 
autem et hio partes j)ropria noniiiia 
ab uiicia usque ad assem, nt pnta 
hajc : luicia, sextans, quadrans, 
triens, (|uincunx, semis, septunx, 
bes, dodrans, dextans, deunx, as. 
Non autem ntique duodecim uncias 
esse oportet, nam tot uneije assem 
efficiunt, (^uot testator volucrit ; ct 
si unum tantimi quis ex semisse, 
verbi gratia, heredem sciipserit, 
totus fis in semisse erit : neque enim 
idem ex parte testatus et ex i)arto 
intestatus decedere potest, nisi sit 
miles cujus sola voluntas in testando 
spectatur. Et e contrario potest 
({uis, in quantascumque voluerit 
jilurimas uncias, suani hereditatem 
dividere. 


5. An inheritance is generally di- 
vided into twelve ounces, compre- 
hended together under the term of an 
as, and each of these parts, from the 
ounce to the as, has its peculiar name, 
viz. nticia, sejctansj qiiadrans, triens, 
quincunx, semis, septunx, hes, dodrans, 
dextans, deunx, as‘. But it is not ne- 
cessary that there should be always 
twelve ounces, for an as may consist of 
as many ounces as the testator pleases. 
If, for example, a man name but one 
heir, and apiioint him cx sewlsse, i. e. 
the heir of six parts, then these six 
liarts will make uj) the whole as ; for 
no one can die partly testate and 
jiartly intestate, except a soldier, 
whose intention in msiJcing his testa- 
ment is alone regarded. Conversely, 
a testator may divide his estate into as 
many ounces more than twelve as he 
thinks proper. 


D. xxviii. 5. 50. 2 ; 1). xxviii. 5. 13. 1, et seq.; D. xxix. 1. G. 


In making a testament, wlicre the testator wished to give 
different shares to his heirs, the singular system, alluded to in the 
text, was often adopted. The testator did not give a fifth, a 
fourth, &c., to each heir, hut gave so many parts, e.g. five or four 
parts, to one heir, and so many more to another. The number of 
parts given to each was added up, and the total formed the 
number of which these parts were taken to be a fraction. For 
instance, if a testator gave to A five parts, to B six, and to C 
two, the whole number amounting to thirteen, A took five-thir- 
teenths, B six-thirteenths, and C two-thirteenths. 

So far all was simple, but a greater complication was intro- 
duced by adopting, conjointly wnth this calculation of parts, a 
mode of reckoning derived from the familiar measure of the as, 
or pound weight, and its division into twelve ounces. The here- 
ditas was considered to be represented by the as, and the parts by 
the ounces. But the testator had the power of determining how 
many ounces there should be in this imaginary pound. In the 
instance above given, the as contains thirteen uncicB, But sup- 
posing the testator assigned a certain number of parts to some of 
his heirs, and not to others, as, to A five parts, to B six parts, 
and then made C a co-heir, but without assigning him any number 
of parts, the law supposed the testator to have divided his pound 
into twelve ounces as the standard number, and gave the heir to 
whom no number of parts was assigned such a number as made 
up the as. In this instance, therefore, C would have one ounce 
or part. But if the whole number of parts expressly given 
exceeded twelve, then the testator was supposed to have been 
measuring out his inheritance by the double as (dwpondius), and 
the heir to whom no express number was given took the number 
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of parts wanting to make up twenty-four. If the parts expressly 
given exceeded twenty-four, then the fripondius, containing thirty-* 
six ounces, was the measure, and so on. The testator never died 
only partly testate ; for whatever he gave was taken to make up 
the whole inheritance. If his testament only disposed of a j)or-. 
tion of his property in the way mentioned in the text, viz. by his 
only giving six ounces {semis) to his heir, and his instituting only 
one heir, six was considered to be the number of ounces he wished 
to have in the as^ and, therefore, he died testate as to all his pro- 
perty. If he did not use any expression referring to the parts of 
an as, but gave his heir specific things, having other property 
besides, what he did give was considered to represent what he did 
not give ; as, for instance, if a man possessed large estates, and 
made A his heir, giving him one farm, and named no other heir, 
A took all his property; for this one farm was taken to be a 
description of the whole. 

The as was thus divided: inicia, one ounce; se.vfans, one- 
sixth of an as, or two ounces; quadrans, one-fourth, or three 
ounces ; triens, one-third, or four ounces ; quincunx, five ounces ; 
semis, one-half, or six ounces ; septunx, seven ounces* bes, con- 
tracted from his triens, eight ounces; dodrqns, contracted from 
de quadrans, the as minus a quadrans, nine ounces ; dextans, con- 
tracted from de sextans, ten ounces, and deunx, eleven ounces. 


G. Si phircs instituantiir, ita de- 
mum partium distributio necessaria 
est, si iiolit testator cos ex a'quis 
partibus bcfedes esse ; satis eniiu 
constat, nullis partibus nominatis, 
ex fcquis partibus eos heredes esse. 
Partibus autem in quorumdaiu per- 
son! s express! s, si quis alius sine 
parte nomiiiatus erit, si quidem ali- 
(pia pars assi deerit, ex ea parte 
heres lict ; ct si idures sine parte 
scripti sunt, omnes in eamdem ^jar- 
tem concurrent. Si vero totus as 
completus sit, in dimidiam partem 
vocantur, et ille vel illi omnes in 
alteram dimidiam : nec interest pri- 
mus an medius an novissimus sine 
parte heres scriptus sit ; ea enim 
pars data intelHgitur, quoe vacat. 


D. xxviii. 6. 9. 12 ; B. xxviii. 6. 


C. If several lien's are appointed, it 
is not necessary that the testator 
should specify their several shai*es 
unless he intends that they should 
not take in equal portions. For if 
no division is made, the lieirs clearly 
take equal portions. T3ut if the shares 
of some should be specified, and 
anotlier be named heir without having 
any i)ortion assigned him, he will take 
the fraction that may bo wanting to 
make up the as. And if several are 
instituted heirs without having any 
portion assigned them, they will all 
divide this fraction between them. 
But, if the whole as is given among 
those whoso parts are specified, and 
there is then no fraction left, then 
they whose shares are not specified 
take one moiety, and he or they whose 
shares are specified the other moiety. 
It is immaterial whether the heir 
whose share is not specified holds 
the first, middle, or last place in the 
institution ; it is always the part not 
specifically given that is considered 
to belong to him. 

17, pr. and 3, 4 ; B. xxviii. 5. 20. 


From this paragraph we may add oue more detail of the system 
pursued in calculating the parts of the inheritance. If the 
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number of parts expressly given amounted exactly to twelve, and 
there was an heir instituted to whom no parts were given, the du^ 
pondius was taken as the standard, and this heir to whom no 
parts were given took twelve out of twenty-four. 

7. VideamiiR, si pars aliqua vacet, 7. Let us inquire liow we oiiglit to 

uec tamen quisquam sine parte sit decide in case a part remains unbe- 
heres institutus, quid juris sit, veluti queathed, and yet each heir has his 
si tres ex quartis pajrtibus heredes portion assigned him : as, if three 
scripti sunt \ Et constat vacantem should be instituted, and a fourth 
partem singulis taclte pro hereditaria i>art given to each. It is clear, in 
parte accedere, et perinde haberi ac this case, that the undisposed part 
si ex tertiis partibus heredes scripti would be divided among them in pro- 
essent ; et ex diverse si plures in portion to the share be(j[ueathed to 
l)ortionibus sint, tacite singulis de- each, and it would be exactly as if 
crescere, ut si verbi gratia quatuor each had had a third part assigned 
ex tertiis partibus heredes scripti him. And, on the contrary, if several 
sint, perinde habeantur ac si unus- heirs are instituted with such p{)rtions 
quis(pie ex (i[uarta parte scriptus as in the whole to exceed the on, then 
fuisset. each heir must suffer a proportionate 

diminution ; for exami)le, if four are 
instituted, and a third bo given to 
each, this would bo the same as if 
% each of the written heirs had been 

instituted to a fourth only. 

• D. xxvii. 5. 13. 2, et soq. 

8. Et si plures uncim quam duo- 8. If more than twelve ounces are 
decim distribute sint, is qui sine becpieathcd, then he who is instituted 
parte institutus est, quod dupondit) without any prescribed share shall 
deest habebit ; idomque erit, si du- have the amount wanting to comxdeto 
pondius expletus sit. Quro omnes the second as ; and so, if all the parts 
partes ad assom postea revocantur, of the second as arc already be- 
quamvis sint plurium unciarum. queathed, he shall have the amount 

necessary to make up the third as. 
But all these parts are afterwards 
reduced to one single however 
great may be the number of ounces. 

D. xxviii. 5. 18. 

The concluding sentence of the section means, that though, 
for the sake of calculating the parts, we go beyond the as to the 
ditpondivs or triporidius^ yet we must always consider the as as 
representing the inheritance. For example, to be quite correct, 
we must make 15-24ths into 7|-12th8, so that the portions of the 
inheritance may be expressed with reference to the twelve uncicB 
of the as, 

9. Hercs pure et sub conditione 9. An heir may be instituted sim- 

institui potest, ex certo tempore aut ply or conditionally, but not from 
ad certum tempus non i)otest, veluti or to any certain period ; as, after 
post quinquennium quam moriar, vel five years from my death, or from 
ex calendis illis vel usque ad calen- the calends of such a month, or until 
das illas heres esto. Denique diem the calends of such a month. The 
adjectum haberi pro supervacuo term thus added is considered a 
placet, et perinde esse ac si pime superfluity, and the institution is 
heres institutus esset. treated exactly as if unconditional. 

D. xxviii. 5. 

This i^aragraph must be understood as ueferring to heirs other 
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than sui heredes. If a suits heres waa instituted sub conditioner 
unless the fulfilment of the condition was within his own power, 
the testament was null. (D. xxviii. 2. 3. 1.) 

If the institution was conditional, all those rights which othor- 
^vise would date from the death of the testator, dated from the 
accomplishment of the condition. When the condition was ac- 
com])lished, the heir entered on the inheritance, and then by this 
aditio (not by the accomplishment of the condition) his rights were 
carried back to the time when the testator died. Jlcres quandotjue 
adeundo hereditatem jam tunc a morte successisse defuncto lutcdll- 
(jitur, (D. xxix. 2. 54.) Until the heir entered the inheritance 
was jacere^ to be in abeyance. 

It was a principle of Roman law that a person could not die 
partly testate and partly intestate ; if his testament was valid at 
all, his heredes ah intesta to were entirely excluded. It was also a 
rule of law, that a person who once became heir, could not cease 
to be heir. But if a person was instituted heir from a cci‘tain 
time, there would be no one but the heredes ah iutestato to take in 
the meantime, and they must cease to be lieirs whe 4 the time 
arrived ; if the institution was to take effect only up to a certain 
time, the instituted heir would cease to be l«ir at the expiration 
of the time, and the heredes ah intestato would then take the inhe- 
ritance. This would be making the testator die partly testate and 
partly intestate, and therefore the law did not permit such an 
institution. Such an institution would also have offended against 
the second rule we have just mentioned, viz. that a person who 
had once been heir could not cease to be heir (D. xxviii. 5. 88 
whence the adage semel heres semper heres ; for in the first case 
the heredes ah intestato, in the second the instituted heir, would 
cease, at the end of a certain time, to be heir. But if the insti- 
tution was conditional, the heredes ah intestato did not take until 
the condition was fulfilled, but were excluded by the possibility 
which existed at every moment of time that the testamentary heir 
would be able to enter on the inheritance by the condition being 
accomplished. (D. xxix. 2. 39.) 

The text speaks of certnm temjms \ if the time were uncertain, 
if the event was one that must happen at some time, as that 
B should die, but the time of its happening was, as in this case, 
uncertain, and the testator said, let A be my heir from the 
date of B’s death, this would operate to make the institution coiidi- 
Uonal. Dies incertus conditio nem in testamento fa cit, (D. xxxv. 1. 
75.) It would be uncertain whether A would outlive B ; but if, 
during A’s lifetime, B died, which he might at any moment, the 
condition, viz. that A should outlive him, would be accom])lished, 
and this possibility excluded the heredes ah intestato, 

A soldier might make his testament ex certo tempore or ad 
certum tempus, (I), xxix. 1. 41. pr.) 

19. Impossibilis conditv) in in.sti- 10. An impossible condition in the 
tntionibus et legatis, nec non iidei- institution of heirs, gift of legacies, 

O 
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commissis et libertatibus, pro non creation of Jideicommissaj and gifts of 
scripta habetur. freedom, is considered as not inserted 

at all. 

D. xxviii. 7. 1 ; D. xxviii. 7. 14. 

That the institution was regarded as unconditional instead of 
void, when the condition was one not allowed hy law, must be 
ascribed to the anxiety of Romans not to die intestate, and the 
consequent favour with which the law regarded any means of 
treating a will as‘ valid. An obligation containing an impossible 
condition would be void. (Bk. iii. Tit. 19. 11.) 

Possihilis est qucBper rerum naturartu admitti potest : impossibilis 
qxiat non potest (Paul. Sent, iii. 4. 2. 1.) But a thing con- 
trary to law, or to honi mores ^ was considered as impossible as if‘it 
was impossible rerum naturam, (Paul. Sent. iii. 4. 2.) 

11. Si plures conditioner iiistitu- 11. When several conditions are 

tioni adscrii>tie sunt, siquideiu con- attached to the institution, if they 
junctini, ut puta si illud et illud are placed in the conjunctive, as, if 
factum erit, omnibus parendum est ; this and that thing is done, all the 
si separatim, veluti si illud aut illud conditions must be complied with, 
factum erit,' cuilibet obtemperare But, if tlie conditions are placed in 
satis est. the disjunctive, as, if this or that is 

j done, it wdll be sufficient to comply 

with any one. 

D. xxviii. 7. T). 

12. li, quos numquam testator 12. A testator may institute per- 

vidit, heredes institui ])ossimt, veluti sons his heirs whom ho has never 
si fratris tilios ])ei*c‘gii natos, igno- seen, as, his brother’s sons, born in 
rans <]ui essent, heredes iiistituerit ; a foreign countiy, and unknown to 
ignoraiitia enim testantis iiiutilem liim; for the want of this knowledge 
institutionem non faeit. will not vitiate the institution. 

C. vi. 24. 11, 

Tit. XV. 1)E VULGARI SUBSTITUTIONE. 

Potest autem quis in testamento A man by testament may appoint 
suo pluros gradus heredum faccre, ut several d(*grec.s of heirs ; as, for in- 
•puta si ille heres non erit ille heres stance, if so and so will not be my 
esto, et deinceps in quantum velit heir, let so and so be my heir. And 
testator substituere jHitest, et novis- so on through as many substitutions 
simo loco in subsidium vel servum as he shall tliiiik proper. He may 
nocessarium heredem instituere, even, in the last place, and as an 

ultimate resource, institute a slave 
his necessary heii*. 

D. xxviii. C. 36. 

Substitution was really a conditional institution. If A is not 
my heir, if, for instance, he dies before me, I ap])oint B. The 
extent to which substitution was carried, was owing to the im- 
portance attached to dying testate ; and partly also, in the time of 
the emperors, to the wish to guard against the operation of the 
lex Julia et Papia^ whicli created numerous causes of incapacity to 
take under a testament, ami gave the shares of those instituted, 
but incapable of taking, as cadaca, to thosb named in the testa- 
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merit who were married and had children, and, if there were no 
such persons, to the (Brarium^ or public treasury. As the effect 
of the lex Julia et Papia cannot be discussed without taking 
legacies into consideration, a detailed account of the two laws 
known by this name is deferred till we reach the 20th Title. 
By substitution, that which under these laws was a caducum went 
to the substituted heir, if qualified to take, and did not follow the 
course of devolution which these laws prescribed. . 

This kind of substitution is termed vulgaris^ as opjiosed to 
substitutio pupillarisy the subject of the next Title. 

1. Et plures in nnius locum pos- 1. A testator may substitute several 
sunt substitui, vel unus in pluiium, in the i)lace of one, or one in the 
vel singuli singulis, vel invicom ipsi place of several, or one in the place 
qui heredes instituti sunt. of each one, or he may substitute 

the instituted heirs themselves reci- 
procally to one another. 

D. xxviii. 6. 36. 1. 

Three advantages which co-heirs gained by being substituted 
to each other are to be noticed: (1) If any one institftted heir 
died before the testator, or refused to take his share of the inhe- 
ritance, his share was, in fact, undisposed of. 13ut as the testator 
was always sup 2 )Osed to have disj)osed of his whole estate if he 
disposed of any part, this share was divided among all those who 
entered on the inheritance in proportions corresi)onding to the 
share given them by the will. Their claim to this was called the^/w^ 
accrescendL But a testator sometimes produced nearly the same 
effect as the law would have produced for him, by substituting the 
heirs who entered on the inheritance in the place of those who did 
not, thus preventing any share from becoming vacant. The effect 
was nearly the same, but not quite so. It was open to the sub- 
stituted heirs to refuse the inheritance of this new })art, which 
required to be expressly entered on ; whereas, if they once entered 
on the share given them by the testament, they could not decline 
accepting any further portion which devolved on them by the 
accrescendL (D. xxix. 2. 35.) (2) Surviving co-heirs might 

j)Ossibly gain in this way ; the representatives of an heir who had 
died after entering on the inheritance received his ])ortion of the 
share of a co-heir subsequently renouncing. But if the co-heirs 
were substituted to each other, then only those living at the time 
when the choice of entering on the vacant share was offered them, 
took by substitution (D. xxviii. 6. 23; D. xxviii. 5. 59. 7), the 
benefit of substitution, like that of institution, being personal; 
and the representatives of a co-heir who had died after entering, 
but before he had accepted the benefit of substitution, would lose 
what, under the j?^^ accrescendi, would come to them. (D. xxviii. 
6. 45. 1.) (3) The laws known under the joint name of the lex 
Julia et Papia Poppcea, had, while in force, given a further reason 
for this mode of mutually substituting the heirs to each other, as 
under their provisions some persons could take what was given 
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them, but could not claim caduca. By substitution, an heir in- 
capable of claiming a caducum under these laws might take it as 
substituted heir. For the mode in which these laws operated, see 
note on Tit. 20. 8. 

It is easy to understand that, where there were more than two 
persons instituted, the devolution might not be the same by sub- 
stitution and by the jus accrescendi. Supposing A, B, and C 
were all instituted heirs, and B substituted to A, and then D sub- 
stituted to B ; if A and B died, by B being substituted to A, the 
shares of A and B would both go to D ; but by the^ws accrescendi 
(i.e. supposing B had not been substituted to A), the share of A 
would have been vacant, and would have been divided between D 
and C. 

2. Et si ex disparibus partibus 2. If a testator, having instituted 

heredes scriptos invicem substitue- several heirs with unequal shares, 
rit, et nullam mentionem in substi- substitutes them reciprocally the one 
tutione partium habuerit, eas vide- to the other, and makes no mention 
tur in substitutiono partes dedisse of the shares they are to have in the 
(juas in institutione expressit : et ita substitution, he is considered to have 
divus Pius reacripsit. given the same shares in the substi- 

tution which he gave in the insti- 

t tution; thus the Emperor Antoninus 

decided by rescript. 

C. vi. 2G. 1. 

If he chose, however, to specify the shares they were to take 
in that portion to which they were substituted, there was no neces- 
sity that they should be the same shares as those they were said 
to take by institution. 

3. Sed si instituto heredi et cohe- 3. If a co-heir is substituted to 

redi suo substituto dato alius sub- any instituted heir, and a third per- 
stitutus fuerit, divi Severus ot son to that co-heir, the Emperors 
Antoninus sine distinctione rescrip- Severus and Antoninus have by re- 
serunt ad utramque partem substi- script decided that this third person 
tutum admitti. shall be admitted to the portions of 

both without distinction. 

D. xxviii. G. 41. 

A testator institutes two heirs, A and B. He substitutes B 
to A, and to B he substitutes C. Supposing neither A nor B 
take the inheritance, C will take the part of each, utramque 
imrtcm^ and will take it without any distinction {sine distinctions') 
as to what was the order in which the testament was drawn up, 
or whether A or B first dies or refuses or becomes incapable of 
taking the inheritance. How he would take the part of B is clear 
enough ; but if B died or refused the inheritance before A, how 
would C take A’s share ? He did so by the rule substitutus sub- 
stituto censetur suhstihitus instituto ; the person substituted to the 
substitute is considered substituted to the instituted heir ; C is 
substituted to B, who is substituted to A, and therefore C is, by 
what was termed a tacita suhstituiioy substituted to A, and takes 
his part. 
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4. Si Bervnin alienum qtds patreni- 4. If a testator institutes the slave 
familias arbitratus heredem scripse- of another his heir, supposing him 
lit, et si heres non esset, MoBvium ei to be sui jurisy and, to provide for the 
substituerit, isque servus jussu do- case of this i^erson not becoming his 
mini adierit hereditatem, Meevius heir, substitutes Msevius in his place ; 
in partem admittitur. Ilia enim then, if that slave should afterwards 
verba si heres non erit, in eo quidem enter upon the inheritance at the com- 
quem alieno juri subjectum esse maiid of his master, the substituted 
testator scit, sic accipiuntur, ‘ si person, Msevius, would be admitted 
neque ipse heres erit, neque alium to a paii. For the words, ‘ if he does 
heredem effecerit;* in eo vero quern not become my heir,’ in the case of a 
patremfamilias esse arbitratur, illud person whom the testator knew to be 
significant, ‘si hereditatem sibi, under the dominion of another, are 
eive ciijus juri postea subjectus taken to mean, if he neither becomes 
esse coeperit, non acquisierit : ’ id- heir himself, nor cjiuses another to bo 
que Tiberius Cmsar in persona heir ; but in the case of a person whom 
Parthenii servi sui constitiiit. the testator supposed to be free, the 

words mean, ‘ if the heir acquires 
the inheritance neither for himself nor 
for him to whose dominion he after- 
wards becomes subject.’ This was de- 
cided by Tiberius Ciesar in the case of 
his own slave Parthenius. 

D. xxviii. 5. 40, 41. * 

The pars whicli each took was one-ha4f. (TiiEoni. Par,) 
That each should take half in such a case was a mere arbitrary 
regulation, formed on no ])rinciple of law, but only meeting, as 
was supposed, the equity of the case. It seemed hard that the 
master of the slave should lose all benefit from the institution, 
when the words of the testament gave him the whole inheritance, 
and hard that the instituted heir should take nothing when the 
master of the slave was profiting by a mistake of the testator. 
Accordingly Tiberius decided that each should have half. 

Tit. XVL DE PUPILLARI SUBSTITUTIONE. 

Liberis suis impuberibus quos in A testator can sulistitute an heir 
potestatc quis habet, non solum ita in place of his children, under the 
ut supra diximus substituere potest, age of puberty, and in his power, 
id est ut, si heredes ei non extite- not only in the manner we have just 
rint, alius ei sit heres, sed eo amxdius mentioned, namely, by appointing 
ut etsi heredes ei extiterint et ad- some other person his heir in case 
hue mpubores mortui fuerint, sit his children do iKjt become his 
eis ali(piis heres, voluti si quis dicat heirs ; but also, if they do become his 
hoc modo : Titius filius mens heres heirs, but die under the age of jui- 
mihi esto ; si filius mens heres mihi berty, he may subsiitute another 
non erit, sive heres erit et prius heir ; as, for example, ‘ Let Titius, my 
moriatur quam in suam tutelam son, be my heir, and, if he should not 
venerit, tunc Seius heres esto. Quo become my heir, or, becoming my 
casu, si quidem non extiterit heres heir, should die before he comes to 
filius, tunc substitutus patri fit be his own master, i.e. before he 
heres ; si vero extiterit heres filius arrives at puberty, let Seius be my 
et ante pubertatem decesserit, ipsi heir.’ In this cas-e, if the son does 
filio fit heres substitutus ; nam not become the testator’s heir, the 
moribus institutum est ut, cum ejus substituted heir is heir to the father ; 
setatis filii sint, in qua ipsi sibi but, if the son becomes heir, and 
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teBtamentum facere non possunt, then dies under the age of puberty, 
parentes eis faciant. the substituted heir is then heir to 

the son. For custom has established 
that parents may make testaments 
for their children who are not of an 
age to make testaments for them- 
selves. 

Gai. ii. 179, 180. 

A child under the age of puberty might be sui jvris, and so 
have the legal capability of making a testament ; his status might 
be such as to give him the testamenti f actio, but he would not 
have the power of exercising his right to make a testament, 
according to the distinction between a right and the power of 
availing oneself of the right, so often met with in Roman law. 
If this child, then, died before attaining fourteen years, he would 
necessarily die intestate, which in Roman eyes was so great a 
misfortune for any one, that the father of the child was permitted 
to make the child’s testament, but only as a part and as accessory 
to his own. The right to make a child’s testament depended on 
the possession of the patria potentas, and could only be exercised 
with regi\pd to those children who were in the father’s power. 

In the words si filins metis heres mitii non erit, sive heres erit 
et privs moriatur, v e have an instance both of the vulgar and the 
pupillary substitution. It was long a vexed question among the 
jurisprudents (Cic. de Orat, 1. 39. 57), Avhether, if one only was 
expressed, the other was implied; whether, for instance, if the 
words si filius mens heres miJii non erit stood alone, and the child 
became heir but died under the age of puberty, the substituted 
heir would take as if he had been substituted by pupillary sub- 
stitution. Marcus Aurelius terminated the doubt by deciding 
that each substitution implied the other (D. xxviii, 6. 4), so that, 
when the son was instituted heir, the person substituted to him 
by pupillary substitution was considered as substituted to him by 
vulgar substitution; and conversely, the person substituted by 
vulgar substitution was considered as substituted by pupillary 
substitution, unless, in either case, the testator had expressed a 
wish to the contrary. 

1. Qiiaratione excitati,otiamcon- 1. Guided by a similar principle, 
stitutionem posuimus in nostro co- we have also inserted a constitution 
dice, qua prospectum est, ut si in our code, which provides that, if 
mente captos habeant filios vel ne- a man has children, grandchildren, 
potes vel pronepotes cujuscumque or great-grandchildren, out of their 
sexus vel gradus, liceat eis, etsi pu- right minds, of whatever sex or de- 
beres sint, ad exemplum pupillaris gree, he may substitute certain per- 
substitutionis certas personas sub- sons as heirs in place of such chil- 
stituere ; shi autem resipuerint, dren, on the analogy of pupillary 
eamdem substitutionem infirmari, substitution, although they have at- 
et hoc ad exemplum pupillaris sub- tained the age of puberty. But if they 
stitutionis, qum postquam pupillus regain their reason, the substitution 
adoleverit, infirmatur. is void, on the analogy of pupillary 

substitution, which ceases to operate 
when the minor attains to puberty. 

C. vi. 26, 9 ; P. xxviii. 6. 14. 
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This kind of substitution is termed by the commentators quaaU 
pupillaris or exemplariSi because made ad exemplum pupillaris 
substitvtionis. The power here given differs from that of making 
a child’s testament in two points: (1) it could be made by any 
ascendant, whether paternal or maternal, and not only by the 
paterfamilias*^ and (2) the testator could not substitute any one 
he pleased. He was obliged to appoint one among certas persoiiasy 
viz. one of the descendants of the insane, and, if there were none, 
then one of his brothers. If he had no brother,, the choice of the 
testator was then unrestrained. (C. vi. 26. 9.) 

If for any other cause than insanity a descendant were inca- 
pable of making a testament, the emperor would, if he thought fit, 
give a licence to the head of the family to make a testament for 
him. (D. xxviii. 6. 43.) 

2. Igitur in piipillari substitiitione 2. In a pupillary substitution, made 

secundum prfefatum modum ordi- in the way we have mentioned, there 
nata duo quodammodo sunt testa- are in a manner two testaments, one 
menta, alterum patris, alterum filii, of the father, the other of the son, 
tanquam si ipse lilius sibi heredem as if the son had instituted an heir 
instituisset, aut certe unum est tes- for himself ; or at leasl^ there is one 
tamentum duarum causarum, id est, testament, ojjerating on two objects, 
duarum hereditatum. that is, two yiheritances. 

Gai. H. 180. 

3. Sin autem quis ita formidolosus 3. If a testator is so apprehensive 

sit, ut timeret ne filius ejus pupillus as to fear lest, after his death, his 
adhuc, ex eo (juod i)alam substitutum son, being yet a l>upil, should be ex- 
accepit, post obitum ejus j>ericulo posed to the risk of having designs 
insidiarum subjiceretur, vulgarem formed against him, from finother 
quidem substitutionem palara facere person being openly substituted to 
et in primis testamenti partibus de- him, he ouglit to make openly a vul- 
bot ; illam autem substitutionem gar substitution, and insert it in the 
per quam, etsi heres extiterit pupil- first part of Ins testament ; and to 
lus et intra pubertatem decesserit, write the substitution, by which a 
substitutus vocatur, sejiaratim in substituted heir is called to the in- 
inf erioribus partibus scribere, earn- heritance, if his son should b(‘come 
que partem proprio lino propriaque an heir and then die under the age of 
cera consignare, et in priore parte puberty, by itself, and in the lower 
testamenti cavere, ne inferiores tst- part, which part ought to be sepa- 
bulm vivo filio et adhuc impubere rately tied up and scaled : .and he 
aperiantur. Illud palam est, non ought also to insert a clause in the 
ideo minus valere substitutionem first part of his testament, forbidding 
impuberis filii, quod in iisdem ta- the lower part to be opened while 
bulls scripta sit quibus sibi (juisque his son is alive and within the age of 
heredem instituisset, quam vis pu- puberty. Of course a substitution to 
pillo hoc periculosum sit. a son under the age of puberty is not 

less valid because written on the 
same tablet in which the testator has 
instituted him his heir, whatever 
danger it may involve to the pupil. 

Gal ii. 181. 

4. Non solum autem heredibus 4. Parents may not only substitute 
institutis impuberibus liberis ita to their children under the age of 
substituere parentes possunt, ut etsi puberty, so that if such children be- 
heredes eis extiterint et*ante puber- come their heirs, and die under the 
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tatem mortui fuerint, flit eis heres 
is quern ipsi voluerint ; sed etiam 
exlieredatis : itaque eo casu, si quid 
pupillo ex hereditatibus legatisve 
aut donationibus propinquorum at- 
que amicorum acquisitum fuerit, 
id omne ad substitutum pertinebit. 
Qufecumqiie diximus de substitu- 
tione impuberum liberorum vel 
beredum institutonmi vel exbere- 
‘datoniin, eadem etiam de postumis 
intolligimus. 


Gai. ii. 


age of puberty, any one whom tbe 
testator pleases shall be made tbeir 
beir, but they may also substitute 
to tbeir disinlierited cbildren ; and 
therefore, in such a case, whatever 
a disinherited child, within the age 
of puberty, may have acquired by 
succession, by legacies, or by gift 
from relations and friends, will all 
become the property of the substi- 
tuted heir. All we have said con- 
cerning the substitution of piq^ils, 
instituted heirs, or disinherited chil- 
dren, is applicable also to post- 
humous children. 

182, 183. 


It was not because lie instituted a child in his own testament 
that a paterfamilias could make the testament of tliat child, but 
because the child was in his power, and hence he could make the 
testaments even of children whom he disinherited. Grandchildren 
and other descendants could also be made subject to a pupillary 
substitution by their grandfather, if they were immediately in his 
power, that is, if the'*" own father was dead or emancipated. 

It was necessary that the child should be under the power of 
the father at the time of making the testament, and also at that of 
the father’s death. No testator could, therefore, substitute to an 
cinancipated child. (D. xxviii. 6. 2.) If, after the child became 
svi juris, he was arrogated, this vitiated the substitution ; but the 
])erson who arrogated him was obliged to give security that if the 
child died under the age of puberty, he would give up to the 
substituted heir, or to tJie heredes legitimi if no one was substi- 
tuted, all that would have to come to the pupil if the substitution 
had remained valid. It is, perhaps, hardly necessary to observe, 
that in every case of puj)illary substitution, the sub.^tituted heir 
took not only what the pupil received from the father, but all that 
the pupil would have had to dispose of by testament, if he had 
been capable of making a testament. 

5. Liberis aiitem suis testamen- 5. No j^arent can make a testament 
turn nemo facere potest, nisi et sibi for his cliiltlren unless he also makes 
faciat ; nam piipillare testamentum a testament for himself : for the pii- 
pars et sequela est j)aterni testa- pillary testament is a part of, and 
menti, adeo ut si patris testamentum accessory to, the testament of the 
non valeat, nec filii quidem valebit. parent, so much so, that if the testa- 
ment of the father is not valid, neither 
is that of the son. 

D. xxviii. 6. 2. 1. 


The two testaments were generally contained in the same 
instrument ; but a testator might, if he pleased, make his son’s 
testament by a different instrument, or might even make it by 
verbal nuncupation, although his own testament was written. 
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6. Vel singulis autem liberis, vel 6. A parent may make a pupillary 

ei qui eorum noyissimus impubes substitution t6 each of his children, 
morietur, substitui potest : singulis or to him who shall die the last under 
quidem si neminem eorum intcstato the age of puberty ; to each, if he be 
decedere voluit, novissimo si jus unwilling that any of them should die 
legitimarum hereditatum integrum intestate ; to the last who shall die 
inter eos custodiri velit. within the age of puberty, if he wishes 

that the order of legitimate succession 
should be rigidly preserved among 
them. 

D. xxviii. 6. 37. 

7. Substituitur autem impuberi 7. A substitution may be made to 

aut nominatim, veluti Titius, aut a child under the ago of puberty by 
geiieraliter, ut (piisquis mihi heres name, as, ‘let Titius be heir;* or ge- 
erit : quibus verbis vocantur ex sub- nerally ; for instance, ‘ whoever shall 
stitutione, impubere mortuo filio, bo my heir.’ By these latter words 
qui et ei scripti sunt heredes et ex- all are called to tlie inheritance by 
titerunt, et pro qua i)ju’te heredes substitution, on the death of the son 
facti sunt. under the age of puberty, who have 

been instituted, and have become 
heirs to the father, and each in pro- 
portion to the share assigned to him 
as heir. 

D. xxviii. 0. 8. 1. 

Quisqiiis wihi heres erif, heres Jillo meo impuheri csto, would 
be the full expression. 

8. Masculo igitur usque ad qua- 8. A substitution may then be made 

tuordecini annos substitui potest, to males up to tlie age of fourteen, 

feinma^ usciue ad duodecim annos ; and to females up to that of twelve 

et fei hoc tempus cxcesserint, sub- years: this age once passed, the sub- 

stitutio evanescit. stitution is at an end. 

D. xxviii. 0. 14. 

The father could not extend the time beyond fourteen years, 
but he could make it less; as, for example, si JiUus mens hitra 
decinittm aiinvm decesserif. 

The suhstltutio pvpillaris would be at an end not only by the 
pupil attaining the age of puberty, but by his undergoing a 
capitis deminutio before the age of puberty, or dying before his 
father, as, in either of these cases, it would be impossible he 
should make a testament. Or, again, if no one entered on the 
father’s inheritance, or the father’s testament was in any way 
made inoperative, the testament of tlie son was void, because it 
was on the validity of the testament of the father that the validity 
of the testament of the son depended. 

9. Extraneo vero vel filio puberi 9. After having instituted a stranger 
lieredi institute ita substituere nemo or son of full age, a testator cannot 
potest, ut si heres extiterit et intra then go on to substitute another 
aliquod tempus decesserit, alius ei heir to him, if ho dies within a cer- 
sit heres ; sed hoc solum permissum tain time. All that is allowed is, 
est, ut eum per fideicomniissum to oblige, by a fideicommissum, the 
testator obliget alii heredjtatem ejus person instituted to give up all or a 
vel totam vel pro parte restituere : part to a third person. What the 
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quod jus quale sit, suo loco trade- law is on this point we will explain in 
mus. its proper place. 

Gai. ii. 184. 

It is to be observed that, in ^Jideicommissum^ the testator does 
not attempt to deal with the inheritance of another : he only regu- 
lates the transmission of his own, and nothing, therefore, passed 
by the Jideicommissimy except what came to the person instituted 
from the testator. 

Soldiers could make a testament for their children without 
having made their own, and could substitute, so far as the inherit- 
ance they gave went to their children over puberty, to emauci- 
])ated children and strangers. (D. xxviii. 6. 21; D. xxviii. 6. 
105 and 15; D. xxix. 141, 4 and 5.) 


Tit. XVII. QUIBUS MODIS TESTAMENTA 
INFIRMANTUR. 

Testamentum jure factum usque A testament, legally made, j*emains 
adeo valet donee rumpatur irritumve valid until it be either revoked or 
fiat. rendered ineffectual. 

If something was originally wanting to the validity of the 
testament, it was spoken of as being wjusturriy non jure factum \ 
as imj)erfectum, if some formality was wanting ; and as nuJlius 
momently if a child was not properly disinherited. But it might 
be quite valid when made, and subsequently lose its effect; in 
such a case it was either ruptum^ i.e. its force was broken, it was 
revoked, either by agnation of a sims hercs, or by a subsequent tes- 
tament ; or it was irritum, rendered useless by the testator under- 
going a change of status^ or by no one entering, under it, on the 
inheritance. In this last case it was specially said to be desti-- 
tutum ; but the general expression irritum was applied, as well as 
the more particular term destitutum, to a testament that had been 
abandoned. 

W e have no term nearer to riiptum than revoked ; but it does 
not express it very accurately, as the rupture of the testament might 
be something quite independent of the testator’s will, whereas 
revocation properly implies a voluntary act of the testator. We 
have hitherto, in order to keep up the metaphor, translated it, 
^ the force of the testament is broken ;’ but this paraphrase is too 
cumbrous to be retained when the expression occurs frequently. 

1. Rumpitur autem testamentum 1. A testament is revoked when, 
cum in eodem statu manente testae- the testator still remaining in the 
tore ipsius testament! jus vitiatur. same statvs, the effect of the testament 
Si quis enim post factum testamen- is destroyed ; for if, after making his 
turn adoptaveiit sibi filium per im- testament, he arrogates a person sui 
peratorem, eum qui est sui juris, aut juris by licence from the emperor, 
per prsetorem secundum nostram or if, in the presence of the praetor, 
constitutionem, eum qui in potestate and by virtue of our constitution, he 
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parentis fuerit, testamentnm ejus adopts a child under the power of his 
rumpitur quasi adgnatione sui he- natural parent, then the testameut 
redis. would be revoked by thiB quasi- 

agnation of a heres, 

Gai. ii. 138, and foil. 

We have already seen how the rupture of the testament might 
be avoided by instituting or disinheriting posthumous children 
and quasi’postumi. But when a new suus heres came into the 
family by the civil agnation produced by adoption or arrogation, 
the stricter law of the time of Gaius pronounced that the testa- 
ment was inevitably revoked. But in the times of the later 
jurists, if the new S7itis heres had been instituted by anticipation, 
the testament was considered as not revoked (D. xxviii. 2. 23), 
and it was only when he had been omitted or disinherited, that 
the rule making the testament of no effect was allowed to prevail. 
And Justinian seems here to countenance the opinion by omitting 
the word omnimodo, which Gaius adds to rumpitur. 


2. A former testament is equally 
revoked by a subsequeitt one made 
as the law requires, nor does it sig- 
nify whether^ under the new testa- 
ment any one becomes heir or not ; 
the only question is, whether there 
could have been an heir under it ; 
therefore, if an instituted heir re- 
nounces, or dies, either during the 
life of the testator, or after the tes- 
tator’s death, but before the heir can 
enter upon the inheritance, or if his 
interest terminates by the failure of 
the condition under which he was in- 
stituted — in any of these cases, the 
testator dies intestate ; for the first 
testament is invalid, being revoked 
by the second, and the second is of 
as little force, as there is no heir 
under it. 

Gai. ii. 144. 

If the heir instituted in a second testament would have taken 
as heres ab intestato, the second testament, although it might be 
not formally made (Jure perfectum), was still held valid, as an 
expression of the last will of the deceased, who died intestate 
indeed, but whose wishes were binding on the heir. (D. xxviii. 
3. 2; C. vi. 23. 21. 3.) 

The two modes mentioned in the text by which a testament 
could be revoked are the agnation of a suus heres and the making 
a subsequent testament. But the testator could also revoke it 
by tearing or defacing it, or by signifying a wish to have it re- 
voked before three witnesses ; or if the testament had at the 
time of the testator’s death been made ten years, it was enough to 
make it considered a^ revoked if the testator had signified, before 


2. Posteriore quoque testamento, 
(pod jure perfectum est, superius 
rumpitur ; nec interest, extiterit ali- 
quis heres ex eo, an non : hoc enim 
solum spectatur, an aliquo casu ex- 
istere potuerit. ideoepe si quis aut 
noluerit heres esse, aut vivo testatore 
aut post mortem ejus ante quam he- 
roditatem adiret decesserit, aut con- 
ditione sub qua heres institutus est 
defect us sit, in his casibus paterfa- 
milias intestatus moritur ; nam et 
prius testamentum non valet rup- 
tum a posteriore, et posterius seque 
nullas habet vires, cum ex eo nemo 
heres extiterit. 
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three witnesses or by a deed, his wish that it should not remain in 
force. Theodosius had enacted that a testament should be always 
invalid after ten years had expired from the time of its being 
made. Justinian allowed testaments to remain valid, as a general 
rule, for any length of time, but retained the effect of the lapse 
of time if the testator had also signified, as above mentioned, his 
wish to have his testament revoked. (C. vi. 23. 27.) 

When it is said that a subsequent testament to revoke a prior 
one must be regularly made, it must be understood that, in the 
case of soldiers, their privilege of making a testament in any way 
they pleased would permit them to revoke a prior testament by 
any testament that expressed their intentions. 


3. Sed et si quis, priore testamento 
jure perfecto, posterius seque jure 
fecerit, etiamsi ex certis rebus in eo 
heredem instituerit, superius testa- 
mentum sublatum esse divi Severus 
et Antoninus rescripserunt. Cujus 
constitutionis verba inseri jussimus, 
cum aliud^quoque praeterea in ea 
constitutione expressum est. ‘ Impe- 
ratores Severus et An+oniims Coc- 
ceioCampano : Testamentumsecundo 
loco factiim, licet in eo certarum 
reruin lieres scriptus sit, perinde 
jure valere ac si rerum mentio facta 
non osset ; sed toneri heredem scrip- 
turn ut contentus rebus sibi datis, 
aut suppleta quarta ex lege Falci- 
dia, liereditatem restituat his qui in 
priore testamento scripti fuerant, 
propter inserta verba secundo tes- 
tamento, quibus ut valeret prius 
testamentum expressum est, dubi- 
tari non oportet. ’ Et ruptum quidem 
testamentum hoc modo eliicitur. 


3. If any one, after having made 
a valid testament, makes another 
equally valid, although the heir is in- 
stituted therein for certain particular 
things only, yet, as the Emperors Se- 
verus and Antoninus have decided by 
a rescript, the first testament is con- 
sidered to be thereby destroyed. We 
have ordered the words of this con- 
stitution to be here inserted, as it 
contains a further provision. ‘The 
Emi^erors Severus and Antoninus to 
Cocceius Oampanus : a second testa- 
ment, although the heir named in it 
is instituted to particular things only, 
shall be as valid as if the things had 
not been specified, but unquestionably 
the heir instituted in the second testa- 
ment must content himself either with 
the things given him, or with the 
fourth part, made up to him according 
to the l(jr Falcidia, and shall be bomid 
to restore the rest of the inheritance 
to the heirs instituted in the first testa- 
ment, on account of the words inserted 
in the second, by which it is declared, 
that effect shall be given to the first 
testament.’ This, therefore, is a mode 
in which a testament is revoked. 


D. xxxvi. 1. 29. 


It was not the lex Falcidia, but the senatvs-consultum 
Pegasianum^ by which this fourth was in such a case given to 
the heir. (See Tit. 23. 5.) 

If the heir w’as instituted for a part only, certce res, he 
would by law be instituted for the whole, as no one could die 
partly testate ; but if in the second testament it was expressed 
that the first should be valid, this would be the same as imposing 
a Jideicommissum on the heir under the second testament, the 
terms of the fideicommissum being contained in the first testa- 
ment. 
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4. Alio quoque modo testamente 4. Testaments validly made ore 

jure facta umrmantur, veluti cum w also invalidated in another way, viz. if 
qui fecit testamentum, capite demi- the testator suffers a capitis demimitio, 
nutus sit. Quod quibus modis ac- We have shown in the First Book 
cidat, primo Hbro retulimus. under what circumstances this may 

happen. 

Gai. ii. 146. 

As it was from his civil status that a testator’s power of 
making a testament proceeded, any change in this was held to 
invalidate any exercise of the power made before the change. 

5. Hoc autem casu irrita fieri 6. In such a case testaments are 

testamenta dicuntur, cum alioquin said to become ineffectual, although 
et qujB nimpantur irrita fiant, et those which are revoked, or which, 
quee statim ab initio non jure fiunt from the beginning, were not legally 
irrita sunt, et ea quee jure facta valid, may equally well be termed in- 
sunt et postea propter capitis demi- effectual. We may also term those 
nutionem irrita fiunt, possumus ni- testaments revoked, which, being at 
hilominus nipta dicore ; sed quia first legally made, are afterwards ren- 
sane commodius erat singulas causs^ dered ineffectual by a cajjitis demi- 
singulis appellationibus distingui, nutio. But, as it is more convenient 
ideo qumdam non jure facta dicun- to distinguish by different# terms each 
tur, qufledam jure facta nimpi vel cause that invalidates a testament, 
irrita fieri. some are said "Jp be irregularly made, 

and others, regularly made, to be re- 
voked or rendered ineffectual. 

Gai. ii. 146. 

Under irrita testamenta^ we must include those which the 
jurisconsults termed destituta^ i.e. abandoned, by no one entering 
on the inheritance. 

6. Non tamen per omnia inutilia 6. But testaments at first validly 

suntea testamenta, quae ab initio jure made, and afterwards rendered in- 
facta propter capitis deminutionem eiSQGtudXhy a capitis deminutio, are not 
irrita facta sunt. Nam si septem absolutely void ; for if they have been 
testium signis signata sunt, potest attested by the seals of seven wit- 
scriptus heres secundum tabulas nesses, the instituted heir can obtain 
testamenti bonorum possessionem x^ossession of the goods according to 
agnoscere, si modo defunctus et civis the testament, provided that the tes- 
Romanus et suae potestatis mortis tator was a Roman citizen, and was 
tempore fuerit : nam si ideo irritum mi juris at the time of his death. For 
factum sit testamentum, quia civi- if a testament becomes void because 
tatem vel etiam libertatem testator the testator has lost the right of a 
amisit, aut quia in adoptionem se citizen or his liberty, or because he 
dedit, et mortis tempore in adoptivi has given himself in adoption, and at 
patris potestate sit, non potest the time of his death was under the 
scriptus heres secundum tabulas bo- power of his adoptive father, then the 
norum possessionem petere. instituted heir cannot demand p<j8ses- 

sion of the goods according to the 
terms of the testament. 

Gai. ii. 147. 

The meaning of the praetor giving the bonorum posscssio 
secundum tabulas is, that he ordered that possession of the fjro- 
perty should be given as the testator intended, though, by the 
rules of strict law, the •testament in which he had expressed his 
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intention was invalidated. The instance referred to in the text 
is that of a testator, after making his testament, suffering a capitis 
deminutio^ but returning to his old status before dying. In such 
a case the praetor gave the bonorum possessio ; but if the testator 
had been arrogated and then emancipated, he must (since the 
arrogation was his own act) have after his emancipation expressly 
declared his wish to abide by his testament made before arroga- 
tion (Gai. ii. 147), or the prastor would not give the bonorum 
possessio to the instituted heir. 

7. Ex eo autem solo non potest 7. A testament cannot be invali- 
infirmari testamentum, quod postea dated solely because the testator is 


testator id noluit valore : usque adeo 
ut, etsi (juis post factum prius tcsta- 
mentum posterius facere ccoperit, et 
aut mortalitate prmventus, aut quia 
cum ejus rei pcenituit, non perfece- 
rit, divi Pertinacis oratione cautum 
sit ne alias tabuhe priores jure fac- 
ta) irrito) fiant, nisi secpientcs jure 
ordinatiX) et perfects fuerint ; nam 
imperfeotum*t;ostamentum sine dubio 
nullum est. 

D. xxxiv. 4 ; 

Sec note on paragraph 2. 

8. Eadcm oratione expressit, non 
admissurum so liereditatem ojus qui 
litis causa principem rcliquerit lie- 
redem, noque tabulas non legitime 
factas in (j[uibus ipse ob earn causam 
lieres institutus erat probaturum, 
neqne ex nuda voce heredis nomen 
admissurum, noque ex ulla scriptura 
cui juris auctoritas desit aliquid 
adcptunim. Secundum lime divi 
(piocpie Sevenis et Antoninus sm- 
pisaime recripserunt : licet eiiim (in- 
(piiunt) legibus soluti simus, attamen 
legibus vivimus. 


afterwaras unwilling that it should 
take effect ; so that, if any one, after 
making one testament, begins another, 
and then, being prevented by death, 
or from having changed his mind, 
does not complete it, it is decided in 
an address to the senate by the Empe- 
ror Pertinax, that the first testament 
shall not be revoked, unless the subse- 
quent one is regularly made and com- 
idete, for an imperfect testament is 
undoubtedly null. 

C. vi. 23. 21. 3. 


8. The emperor declared in the 
same address to the senate, that he 
would not accept tlie inheritance of 
any testator, who, on account of a 
suit, made the emperor liis heir ; that 
he would never make valid a testament 
legally deficient in form, if, in order 
to cover the deficiency, he liimseK was 
instituted heir ; that he wtmld not ac- 
cept the title of heir, if ho was insti- 
tuted by w^ord of mouth ; and that he 
would never take anything by virtue 
of any writing wanting the authority 
of strict law. The Emperors Severus 
and Antoninus have also often issued 
rescripts to the same purpose : ‘for 
although,’ say they, ‘w'e are above the 
laws, yet we live in obedience to them.’ 

txii. 23. 


Testators occasionally made the emperor their heir, in order 
that their adversary in a lawsuit might have him to contend 
with. 

An oratio was an address to the senate by the emperor, in 
which he explained to them what they were to enact ; they 
then put his recommendations into the shape of a senatus- 
consultum. 
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Tit. XVIII. DE INOFFICIOSO TESTAMENTO. 


Quia plerumque parentes sine 
causa liberos suos exheredant vel 
omittunt, inductum est ut de inoffi- 
cioso testaniento agere possint liberi, 
qui queruntur aut inique se exhere- 
datos aut ini(iue prajteritos : hoc 
colore quasi non sanse mentis fue- 
rint, cum testamentum ordinarent. 
Sed hoc dicitur non quasi vere fu- 
riosus sit, sed recte (^uidein fecerit 
testamentum, non autem ex officio 
pietatis ; nam si vere furiosus sit, 
nullum testamentum est. 


Since parents often disinherit their 
children, or omit them in their testa- 
ments, without any cause, children 
who complain that they have been 
unjustly disinherited or omitted, have 
been permitted to byng the action de 
imffic'wso testainentOf on the supposi- 
tion that their parents were not of 
sane mind when they made tlieir testa- 
ment. This does not mean that the 
testator was really insane, but that 
the testament, though regularly made, 
is inconsistent with the duty of affec- 
tion the i)arent owes. For, if a testa- 
tor is really insane at the time, his 
testament is null. 


D. V. 2. 2, 3. 5. 


A.s we may gather from the text, a testament was termed 
woffidosum^ which was at variance with the dictates of natural 
affection, and those duties of near relationship) which were ex- 
])ressed by the term offidiim pidatia, A ])resum])tion seemed 
to arise that the persons very closely connected with the testator, 
if ])assed over, must have done something to merit the testator’s 
disapprobation. They might therefore naturally desire to have 
their character {(pstimafio) protected against this imputation, and 
they therefore applied to the ))rietor to set the testament aside. 
A testament regularly and validly made, but liable to the objec- 
tion that it was ivofpclosum, was liable to be set aside on the 
application of the children, or, if there were no children, on that 
of the ascendants, or, if there were no ascendants, on that of the 
brother or sister of the deceased, the claim of thes(‘ last, hoAvcver, 
only prevailing where the ])crson instituted was turpis. 

It is not known at what date the action de inojfidoso tesfannuto 
was first introduced. It is referred to by Cicero Verr. i. 42.) 
It was brought before the centamviri^ as were all actions con- 
cerning inheritances, and if they pronounced the testament ‘ m- 
officiosum^ all its dispositions were set aside, and the inheritance 
passed according to the succession ah intestato. (See Iiitrod. 
sec. 77.) 

The power of bringing the action was, however, not confined 
entirely to those who were disinherited. Children omitted by the 
mother, and grandchildren omitted by the maternal grandfather, 
might bring it, as we have already seen. (Tit. 13. 7.) 

1. Non autem liboiis tan turn per- 1. It is not children C)nly wlio are 

miflsum est testamentum parentum allowed to attack the testimeiits of 
inofficiosum accusare, veriun otiani their i)arents as inofficjous. Paients 
parentibus liberorum. vSoror autem are also ]>ermittcd to attack tho'»e of 
et frater turi)ibus personlS scriptis their cliildien. The brothers and sis- 
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heredibus ex sacris constitutionibus ters of a testator, also, by the imperial 
prcelati sunt ; non ergo contra omnefe constitutions, are prefeiTed to infa- 
neredes agere possunt. Ultra fratres mous persons, if any such have been 
igitur et sorores cognati nullo modo instituted heirs. Thus, then, they 
aut agere possunt, aut agentes vin- cannot bring such an action against any 
cere. heir. Beyond brothers and sisters no 

cognate can bring or succeed in such 
an action at all. 

C. iii. 28. 21. 27. 


Before Justinian, brothers and sisters could only brin^ this 
action while the tie of agnation was in existence. He j)ermitted 
them to bring it durante agnatione vel non (C. iii. 28. 27), and 
thus made it sufficient that they should be merely consnnguinei^ 
i. e. born of the same father. Subsequently, by the 118th Novel, 
uterine brothers or sisters were placed on the same footing as 
consangulneL 


2. Tam autem naturalos liberi, 
(piam secundum nostree constitntio- 
nis divisionem adoptati, ita demum 
de inofiicioso testamento agere pos- 
sunt, si nullo alio jure ad defuncti 
bona venire possunt ; nam qui ad 
hereditatem k)tam vel^ partem ejus 
alio jure veniunt, de inofficioso 
agere non possunt. Postumi quo- 
que qui nullo alio jure venire pos- 
sunt, de inofficioso agere possunt. 


2. But natural children, as well 
as adopted (the distinction between 
adopted children laid down in our 
constitution being always observed), 
can only attack the testament as in- 
officious, if they can obtain the effects 
of the deceased in no other way ; for 
those who can obtain the whole or a 
part of the inheritance by any other 
means, cannot pursue this remedy. 
Posthumous children, also, who are 
unable to recover their inheritance by 
any other method, are allowed to bring 
this action. 


D. V. 2. 6. 8. 15. 


Those adopted by strangers could not impugn the testament of 
the adoptive father, if they were disinherited or passed over, but 
those who were adopted by their ascendants could. This is the 
dioisio here alluded to. (See Bk. i. Tit. 11. 2.) 

The actio de inofficioso testamento was only a last resource open 
to those who had no other : a pupil, therefore, arrogated, and 
afterwards disinherited by the arrogator, could not bring this 
action, because he was entitled to the (piarta Antonina (see Bk. i. 
Tit. 11. 2); nor, again, could an emancipated son, omitted in the 
testament of his father, because the praetor gave him possession 
of the goods contra tahulas, (See Tit. 13. 3.) 


3. Sed htec ita accipienda sunt, 
si nihil eis i>onitus a testatoribus 
testamento relictum est : quod nos- 
tra constitutio ad verecundiam na- 
turae introduxit. Sin vero quanta- 
cumque pars hereditatis vel res eis 
fuerit relicta, inofficiosi querela 
(|uiescente,rid quod eis deest usque 
ad quartam legitimoe partis rcplea- 
tur, licet non fuerit adjectum, boni 


3. All this must be understood to 
take place only when nothing has 
been left them by the testament of the 
deceased ; a provision introduced by 
our constitution, out of resi)ect for the 
rights of nature. For, if the least 
p^. of the inheritance or any one 
single thing has been given them, they 
cannot brin^ an action de hiofficioso 
testamento : but they must have made 
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viri arbitrattt debere earn compleri. iip to them one-fourth of what would 

have been their share, if the deceased 
had died intestate, supposing what is 
given does not amount to this fourth ; 
and this, although the testator has 
not added to his gift any direction 
that this fourth is to be made uj) to 
them according to the estimate of a 
trustworthy person. 

C. iii. 28. 30, pr. and 1. 

• 

A jyJehisciturn was passed in the year 714 A.u.c., called the h.i 
Falculia (Tit. 22), which provided that one clear fourth of the 
inheritance must remain to the heir, and that legacies and trusts 
could only affect three-fourths. Either from the analogy of this 
law, or by some express enactment, it was decided that every one 
who was near enough in blood to the testator to bring the action 
(le mofficioso, might bring it, though mentioned in the testament, 
unless one-fourth were thereby given him of what he would have 
received in a succession ah intestato This fourth part was 
s])oken of under different names. Sometimes it was itself termed 
tlie Falvidia (^Solam eis Falcidiam dehitcB successionis reVuiquant, 
Cod. Theod. xvi. 7. 28). Sometimes it is spoj^en of as the [mrtio 
leqiOns drbita, or p or tio leqitima (C. iii. 26. 28), and commentators 
have called it simply the lerflfima. In the text, it will be seen, 
the term Jegitlma pars is used to express the share the persons 
would have taken ah intestato. 

Before the time of Justinian (Cod. Theod. ii. 19. 4), unless a 
testator either expressly gave this fourth, or gave a direction that 
such an additional share of the goods should be added to that 
actually given, as some trustworthy person, who should make an 
estimate of the value of all the goods of the deceased, should 
consider would be necessary to make what was given equal to the 
fourth, the testament could be attacked and set aside as inofficious ; 
but Justinian altered the law on this point, and enacted that if 
the testator gave anything at all, the action de inofficioso could 
not be brought, but only an action to obtain what was wanting 
to make up the fourth, while the testament itself remained valid. 
(C. iii. 28. 30.) There were considerable differences between 
the action to make up what was wanting to the fourth part {actio 
iv supplementum leffitimce) and that de inofficioso ; the former was 
a personal action, there was no limit to the time in which it was 
to be brought, it was transmissible to the heirs of the person who 
could bring it, and it left the testament valid ; the latter was a 
real action, was obliged to be brought within a certain time (see 
note to paragr. 6), could not be transmitted to the heirs, unless 
the person entitled to bring it had manifested an intention to do 
so, and if it was successfully brought, the testament was set aside. 

4. Si tutor nomine pupilli cujus 4. If a tutor accepts in the name 
tutelam gerebat, ex testamento pa- of the pupil under his charge a legacy 

P 
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tris sui legatum acceperit, cum nihil given in the testament of the tutor’s 
erat ipsi tutori relictum a patre 8UO, own father, while nothing has been 
nihilominus poterit nomine suo de left to the tutor himself by his father^s 
inofficioso patris testamento agere. testament, he may nevertheless in his 

own name attack the testament of his 
father as inofficious. 

D. V. 2. 10. 1. 

To accept a legacy %vas to acquiesce in the validity of the 
testament ; but it was reasonable that a tutor, who had an un- 
avoidable duty to perform towards his pupil, should not be 
])ersonally bound by an act done in his capacity as tutor. 

5. Sed et si e contrario piipilli 6. Conversely, if a tutor, in the 
nomine oui nihil relictum fuerit, de name of his pupil, to whom nothing 
inofficioso egerit et superatus est, has been left, attacks as inofficious 
ipso tutor quod sibi in eodem testa- the testament of his pupil’s father, 
mento legatum reiictum est, non and attacks it unsuccessfully, he does 
aniittit. not lose anything that may have been 

left himself in the same testament. 

D. V. 2. 30. 1. 


Any one who attacked a testament as inofficious, unsuccess- 
fully, forfeited ta the fscus whatever was given him by the 
testament. 


0. Igitur quartam quis debet ha- 
bere, lit de inofficioso testamento 
agere non })ossit, sive jure heredi- 
tario sive jure legati vel lideicom- 
missi, vel si mortis causa ei donata 
<|uarta fuerit, vel inter vivos in iis 
tantummodo casibus quorum men- 
tionem facit nostra constitntio, vel 
aliis modis qui constitutionibus con- 
tinentur. Quod autem do quarta 
diximus, ita intelligendum est ut, 
sive unus fuerit sive plures quibus 
agere de inofficioso testamento per- 
mittitur, una quarta eis dari possit, 
ufc pro rata eis distribuatur, id est, 
pro virili portione quarta. 


(i. That a person should be de- 
barred from bringing the action de 
hwfficiobo testamento, it is necessary 
that he should have a fourth, either 
by hereditary right, or by a legacy 
or a Juleicommismm, or by a donatio 
mortis cavsa, or a donatw mter vivos 
in the cases mentioned in our constitu- 
tion, or by any of the other means set 
forth in the constitutions. What we 
have said of the fourth must be under- 
stood as meaning that, whether there 
be one person only or several, who can 
bring an action de inofficioso testa- 
mento , only one-fourth is to be distri- 
buted among all proportionally, that 
is, each is to have the fourth of his 
proper share. 


B. V. 2. 8. 6. 8; D. v. 2. 25 ; C. iii. 28-30. 2. 


If the donatio inter vivos had been made on the express con- 
dition that it should be reckoned as part of the quarta legitima 
(D. V. 2. 25 ; C. iii. 28. 35), or had been advanced for the pur- 
chase of a military rank (C. iii. 28. 30), then it was taken into 
account in estimating how much the recipient was entitled to as 
his fourth ; but, generally speaking, as it was the receipt of the 
fourth of ^hat which a person would have received ah intestato 
that excluded him from bringing the action de inofficioso, the 
right to this action could not be taken away by the receipt of 
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gifts, which, having been made inter vivos^ could not have formed 
part of the inheritance ab intestato. 

The words, vel aliis modis^ &c., refer to sums given by parents 
to their children as part of dotes y and to donationes propter nuptias 
(C. hi. 28. 29 ; C. vi. 20. 20, 1), which were taken into account 
in reckoning the amount due as the portio legitima. 

The right to the action de inofficioso might be extinguished, 
(1) by the person entitled to the qvarta legitima dying without 
having manifested an intention to dispute the testament ; if he 
had done so, the right to the action passed to his heirs (D. v. 

2. 6. 2) ; (2) if he had allowed a time, fixed first at two and 
subsequently at five years (Cod. Theod. u. 19. 5), to elapse 
without bringing the action ; and (3) when he had acquiesced 
directly or indirectly in the testament ; as, for instance, by mak- 
ing a contract with the persons instituted, in their capacity as 
heirs (D. v. 2. 20. 1), or by a demand against those persons for 
the payment of a legacy, or by desisting in the action when once 
brought. (D. v. 2. 8. 1.) 

Justinian, in his Novels, introduced considerable changes in 
the law on these points. First, if those entitled to flie portio 
legitima were more than four in number, thgy divided between 
them one-half of the whole inheritance ; if they were four or less 
than four, they divided between them a third of the whole in- 
heritance. (Nov. 18. 1.) Secondly, those who could claim a 
hgitima were required to be made heirs, and the testament was 
not to be u])held because those entitled to the portio legitima had 
something otherwise given them, as by legacy or trust. (Nov. 115. 

3, 4.) Thirdly, if the testament was declared inofficious, it was 
only the institution of the heir or heirs that was to be set aside ; 
the trusts, legacies, gifts of liberty, and appointments of tutors 
were to remain good. (Nov. 115. 4. 9.) And, fourthly, Jus- 
tinian fixed and specified the reasons, limiting them to fourteen 
in the case of ascendants and to a less number in other cases, 
for any one of which a testator might disinherit or omit his de- 
scendants or ascendants ; the one on which the testator had acted 
was to be expressly stated. (Nov. 115. 3.) 


Tit. XIX. DE HEREDUM QUALITATE ET 
DIFFERENTIA. 

Heredes autem aut necessarii di- Heirs are said to be necessarii, sui 
cuntur, aut sui et necessarii, aut et necessarii, or extrami. 
extranei. 

Gai. iL 152. 

1. Necessarius heres est servus 1. A necessary heir is a slave in- 
heres institutus ; ideo sic appellatus stituted heir ; and he is so called, 
quia, sive velit sive nolit, oinnimodo because, whether he wish or not, at 
post mortem testatoris prottnus liber the death of the testator he becomes 

F 2 
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et necessarius heres fit. Unde qni 
facultates suas snspectas habent, 
solent servum suum prime ant se- 
enndo aut etiam nlteriore gpradu 
heredem instituere ; ut si creditori- 
bus satis non fiat, potins ejus here- 
dis bona qnam ipsius testatoris a 
creditoribus poasideantur, vel dis- 
trahantur, vel inter eos dividantur. 
Pro hoc tamen incommode illnd ei 
commodiim praestatur, ut ea quae 
post mortem patroni sui sibi acqui- 
sierit, ipsi reserventur ; et quamvis 
bona defuncti non suffecerint credi- 
toribua, itemm ex ea causa res ejus, 
quas sibi acquisierit, non veneunt. 


instantly free, and necessarily heir ; 
he, therefore, who suspects that he 
is not in solvent circumstances, com- 
monly institutes his slave to be his 
heir in the first, second, or some more 
remote place ; so that, if he does not 
leave a sum equal to his debts, it may 
be the goods of this heir, and not those 
of the testator himself, that are seized 
or sold by his creditors, or divided 
among them. But, to compensate for 
this inconvenience, a slave enjoys the 
advantage of having reserved to him 
whatever he has acquired after the 
death of his patron ; for although the 
goods of the deceased should be in- 
sufficient for the payment of his cre- 
ditors, yet property so acquired by the 
slave is not on that account made the 
subject of a further sale. 


Gai. ii. 153-155 ; D. xlii. 6. 1. 17. 


The sale of goods for the payment of debts brought on the 
debtor aSi ignominy which was more than a matter of opinion, 
and had legal effects (Gai. ii. 154), and which a testator was, 
therefore, very anxious his memory should escape. 

The heres necessarius was legally bound by all the debts of 
the deceased ; but the praetor made a change in the strict law, 
and permitted the goods of the deceased to be distinctly separated 
from the possessions of the heres necessarius^ if the heres neces^ 
sarius demanded, before in any way interfering with the goods of 
the deceased, that this separation should take place. When it 
did take place, the creditors could only recover from him the 
amount of what actually came into his hands as heir, while he 
could deduct from the inheritance all that he had acquired after 
he became sui juris (D. xlii. 6. 1. 18); and (as Ulpian in the 
passage quoted goes on to say) anything due to him from the 
testator, which, Demangeat suggests, refers to the case of a gift 
by a third person of a legacy to a slave, si liher factvs fuerity in 
a testament of which the testator had been instituted heir. 

This benejicium separationisy it may be mentioned, the right 
to have the goods of the heir separated from those of the testator, 
was sometimes accorded, in cases having nothing to do with a 
heres necessarius^ in favour of the creditors of the testator. The 
heir might be insolvent, and then it was for their interest that 
the testator’s property should be kept distinct. (D. xlii. 6. 1. 
17.) 

2. Sui autem et necessarii heredem 2. Heirs are mi et necessarii, when 
sunt, velutifilius, filia,neposnepti8ye t^b^y are, for instance, a son, a daugh- 
ex filio et deinceps ceteri liber;, qui ter, a grandson or granddaughter, by 
modo in potestate morientis fuerint. a son or other direct descendants, pro- 
Sed ut nepos neptisve sui heredes vided they are in the power of the de- 
sint, non sufficit euin eamve in po- ceased at the time of his death. That 
testate avi mortis tempore fuisse ; grandchildren should be sui heredesy 
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sed opus est ut pater ejus vivo patre it is not enough that they were in the 
siio desierit suus heres esse, aut power of their grandfather at the 
morte interceptus aut qualibet alia time of his decease, but it is also 
ratione liberatus potestate : tunc requisite, that their father should have 
enim nepos neptisve in locum patris ceased to be a muslm'es in the lifetime 
sui succedit. Sed sui qmdam here- of his father, having been either cut 
des ideo appellantur, quia domestici off by death, or otherwise freed from 
heredes sunt, et vivo quoque patre paternal authority ; for then the grand- 
♦piodammodo domini existimantur : son or granddaughter succeeds in place 
unde etiam si quis intestatiis mor- of their father. Siti hcredea are so 
tuus sit, prima causa est in succes- called because they are family heirs, 
Slone liberorum. Necessarii vero and, even in the lifetime of their 
ideo dieuntur, quia omnimodo sive father, are considered owners of the 
>elint sive nolint, tarn ab iiitestato inheritance in a certain degree. Hence, 
([uam ex testameiito heredes tiunt ; in case of a person dying intestate, his 
sed his pnetor permittit volentibus children are iirst in succession. They 
abstinere se ab hereditate, ut potius are called necessary heirs, because, 
parentis quam ipsorum bona simili- whether they wish or not, whether 
ter a creditoribus possideantur. under a testament or in a succession 

ab intestatOf they become heirs. But 
the iiraetor permits them to abstain 
from the inheritance if they wisli, 
that if possession is taken of the goods 
of the deceased by his croflitors, the 
goods may be not theirs, but those of 
their parent. • 

(i\i. ii. 150-158. 

There is no difficulty in understanding either who were sui 
lirndes, or what was the position they occujiied with reference to 
the inheritance. If the paterfamilias had had no power of making 
a testament, those persons in his j)ower, who became sui Juris at 
his death, would necessarily have liad the inheritance at his de- 
cease ; they were in a manner, as the text says, owners during 
his lifetime of the inheritance, which must actually come into 
their possession at his death. And, although testaments were 
allowed to alter the legal succession, the rights of those wlio had 
this interest in the inheritance were so far guarded that it was 
necessary expressly to disinherit them in order to dej)rivc them 
of their interest ; while, on the other hand, if the testator ap- 
pointed any one of them as his heir, he was considered thereby to 
exercise his patriu potestas, so that the sans heres could not exer- 
cise any option as to accepting or refusing the inherit ance, and 
was a heres necessarius, exactly as he was if he succeeded ah 
iutestato until the praetor interfered to enable him to escape the 
burden. In every case the suus heres took the inheritance or his 
share in it, and without any act or exercise of his own will ; if he 
was insane or beneath the age of puberty, no authority was 
needed to enable him to accept it, and he never had to enter 
formally on an inheritance that belonged to him immediately the 
paterfamilias died, unless he was instituted by the paferfnuilias 
only conditionally, and then the inheritance belonged to him 
immediately on the condition being fulfilled. If the grandson, 
instituted while his father was disinherited, was in the power of 
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the deceased at the time of his death, he became sny$ heres et 
necessarius^ but becoming, on the testator’s death, in the power of 
his own father, immediately placed his father in the position he 
himself occupied — patrem suum sine aditione heredem fecit et 
quidem necessarium, (D. xxix. 2, 6. 5.) 

The inheritance was, according to the notions of early law, the 
property not so much of the individual as of the family, and so 
the term sui hej^edes means persons who took an inheritance that 
was their own, who were heirs not of the paterfamilias, but of 
themselves, and being, as Cujacius expresses it by a Greek 
equivalent, avTOK\r)pov6fiot, took what thus belonged to them 
already, and only received possession of that over which, as the 
text says, they had even in the lifetime of the parent had a kind 
of ownership. 

As the text informs us, the praetor interposed to prevent its 
being in every case obligatory on the suus heres to accept the 
inheritance ; he was only treated as an heir if he intermeddled 
with the inheritance ; and until he had in some way shown his 
intention* of doing so, the praetor refused to permit any action to 
be brought against him as suits heres by the creditors of the 
deceased. The hehefciitm ahstinendi, as this power of abstaining 
was termed, differed from the henefeivm separationis, accorded 
to slaves, by no express demand being necessary, as it always 
existed in the absence of express intention to accept the inheri- 
tance, and also by its being a protection to the suus heres against 
all actions whatever brought against him in his capacity of heir, 
while the slave was liable to the amount of the property of the 
deceased. 

The suus heres who had availed himself of this privilege, did 
not thereby cease to be heir. He could afterwards accept 
the inheritance if the goods were not sold by the creditors. 
(D. xxviii. 8. 8.) 


3. Ceteri qui testatoris jiiri sub- 
ject! non sunt, extranei heredes ap- 
pellantur : itaque liberi quoque nos- 
tri qui in potestate nostra non sunt, 
heredes a nobis instituti, extranei 
heredes videntur. Qua de causa et 
qui heredes a matre instituuntur, 
eodem numero sunt, quia feminae in 
potestate liberos non habent. Ser- 
vus quoque heres a domino institu- 
tus et post testamentum factum ab 
eo manumissus, eodem numero ha- 
betur. 


3. All those who are not subject to 
the power of the testator are termed 
extraviei htredes : thus, children, not 
within our power, whom we institute 
heirs, are extranei heredes. So, too, 
are children instituted heirs by their 
mother, for a woman has not her 
children under her power. A slave 
also, whom his master has instituted 
by testament and afterwards manu- 
mitted, is considered a heres extraneus. 


Gai. ii. 161. 


4. Inextraneis heredibus illudob- 
servatur, ut sit cum eis testament! 
factio, sive ipsi heredes instituantur, 
sive hi qui in potestate eorum sunt ; 
et id duobus temporibus inspicitur, 


4. As to extranei heredes, the rule is, 
that the testator must have testamenti 
factio with them, whether they are in- 
stituted h4irs themselves, or whether 
those under their power are instituted. 
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And this is required at two several 
times : at the malting of the testament, 
that the institution may be valid, and 
at the testator’s death, that it may take 
effect. Further, at the time of enter- 
ing upon the inheritance, tesfawenti 
fddio ought still to exist with the heir, 
whether he is instituted simply or con- 
ditionally ; for his capacity as the heir 
is principally regarded at the time of 
acquiring the inheritance. But in the 
interval between the making of tlu) 
testament and the death of the testator, 
or the accomplishment of the condition 
of the institution, the heir will not b(‘ 
prejudiced by change of status ; be- 
cause it is the three points of time 
which we have noted that are to be re- 
garded. Not only is a man who can 
make a testament said to have fvata- 
menfi factio, but also any person who 
under the testament of another can 
take for himself, or acquire for another, 
although he cannot hims«lf make a 
testament : and therefore insane and 
dumb persons^ posthumous childien, 
infants, sons in i)ower, and slaves be- 
longing to others, are said to have ivs- 
tameutifaci io. For although they cai i- 
not make a testament, yet they can 
accpiii’e by testament either for them- 
selves or others. 

D. xxviii. 6. 49. 1 ; D. xxviii. 1. IG. 1. 

The necessity for the heir having festamenti factio at the 
time of the making of the testament proceeded from the ancient 
mode of making testaments. When, in the calata comitia, the 
testator orally announced who it was on whom he wished his 
legal existence, his persona^ to devolve after his death, the person 
designated could not have accepted the devolution unless he had 
beeif in the enjoyment of those rights of citizenship implied in 
the testa menti factio ; and ^when testaments were made per ats et 
Ubram, it was equally necessary that the purchaser, that is, the 
heir, should have those rights of citizenship which would enable 
him to go through a sale by mancipation. 

The testamenti factio meant two very different things ; it 
meant as applied to the testator the power to make a testament, 
as applied to the heirs the capacity to take under a testament ; 
and, as the text points out, many persons, as for example the 
insane, could take under a testament who could not make a testa- 
ment. 

It will be observed that the text says that it was immaterial 
whether the heir preserved his testamenti factio between the two 
periods of the making; the testament and the death of the testa- 
tor : if he lost it between the two later epochs, viz. the death of the 


testamenti quidem facti ut constite- 
rit institutio, mortis vero testatoris 
ut effectum habeat. Hoc amplius et 
c\im adierit hereditatem, esse debet 
cum eo testamenti factio, sive pure 
sive sub conditione lieres institutus 
sit ; nam jus heredis eo vel maxime 
tempore inspiciendum est, quo ac- 
quirit hereditatem. Medio autem 
tempore inter factum testamentum 
et mortem testatoris vel conditionem 
institutionis existentem, mutatio 
juris non nocet heredi ; quia, ut 
diximus, tria tempora inspicimus. 
Testamenti autem factionem non 
solum is habere videtur qui testa- 
mentum facere potest, sed etiara 
(pii ex alieno testamento vel ipsi 
capere potest vcl alii acquirere, licet 
non possit facere testamentum. Et 
ideo furiosus et mutus et postumus 
et iiifans et filiusfamilias et servus 
alienus testamenti factionem habere 
dicuntur : licet enim testamentum 
facere non possint, attamen ex tes- 
tamento vel sibi vel alii acquirere 
possunt. 
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testator and the entrance on the inheritance, he could not take, 
and it would not avail him that he had recovered it at the time 
of entering on the inheritance. (D. xxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this para- 
graph might have the rights of citizenship, and only be acci- 
dentally prevented from exercising those rights. 


5. Extraneis autem heredibus de- 
liberandi potestas • est de adeunda 
liereditate vel non adeunda. Sed 
sive IS cui abstiiiendi potestas est, 
iiiiiniscuerit so bonis hereditatis, 
sive extraneus cui de adeunda here- 
ditate deliberate licet, adient, pos- 
tea relinquenda^ hereditatis faculta- 
toni non habet, nisi minor sit vi^^mti 
(piinque annis ; nam hujus letatis 
liominibus, sicut in ceteris omnibus 
causis, deceptis, ita et si temere 
daninosani liereditatem suscoperint, 
prietor succurrit. 


Gai. ii 


5. Ejotirinei hertdes may deliberate 
whether they will enter upon the in- 
heritance. But, if one, who has the 
liberty of abstaining, intermeddles 
with the property of the inheritance, 
or an ectmuoib Jures^ who is permitted 
to deliberate, enters on the inherit- 
ance, it will not afterwards be in his 
power to renounce the inheritance, 
unless he shall be uudtT the age of 
twenty-hvc years ; for the prmtor, as 
in all oilier cases he relieves minors 
who have been deceived, so too he 
does when they have rashly taken 
up(»ii themselves a burdensome in 
heritance. 

. 1G2, 1G3. 


There was no fixed time within which it was necessary that 
the heir should decide whether to accept or reject the inherit- 
ance, excepting when tlio testator fixed the time himself by what 
was termed ere f to. (See note to paragr. 7.) Those who were 
interested in liis making a decision could compel him by action to 
do so, and the praetor then, if he wished, allowed him time to 
deliberate, never less than one hundred days. Justinian decides 
that the time given should not exceed nine months, or, as a 
special favour from the emperor, a year. If he did not decide 
within the ajipointed time, he was taken to liave rejected the 
inheritance, if the action to compel a decision was brought by 
substituted lieirs or a heres ah hitestato ; to have accepted it, if 
Ihe action was brought by legatees or creditors. If he died 
before the exjilratlon of the time, and within a year of the first 
commencement of his right to enter on the inheritance, his heir 
could, during the iinexpired remainder of the time, decide in his 
jilace. (D. xxviii. 2. 28 ; C. vi. 30. 19.) 

The mode by which the prtetor interfered for the protection 
of minors was called restitutio in integrum. (See Bk. i. Tit. 23. 2.) 

G. Sciendum tamen est dhoim Ha- G. The Emperor Hadrian, however, 
drianum etiam majori viginti quin- once gave permission to a person of 
(jue annis veniam dedisse, cum post full age, to relinquish an inheritance, 
aditaiu heroditatem grande ais alie- when it appeared to be encumbered 
iium, quod aditm hereditatis tern- with a great debt, which had been un- 
pore latebat, emersisset. Sed hoc kno\ni at the time that he had en- 
quidem divus Hadrianus cuidam tered on the inheritance. But this 
.speciali beneficio prsestitit ; divus was granted** as a special favour. The 



LIB. II. TIT. XIX. 


217 

autem Gordianua postea in mUitibus Emperor Gordian afterwards exten- 
tantummodo hoc extendit. Sed nos- ded this as a settled privilege, but only 
tra benevolentia commune omnibus to soldiers. But we in oiu* goodness 
subjectis imperio nastro hoc bene- have rendered this benefit common 
ficium prmstitit, et constitutionein to all our subjects, having dictated 
tarn mquissimam quam nobilem a constitution as just as it is illus- 
sci-ipsit, cujus tenorom si observa- trious, by which, if heirs will attend 
verint homines, licet eis et adire to its provisions, they may enter upon 
hereditatem, et in tantum teneri their inheritance, and not be liable 
quantum valere bona hereditatis beyond the value of the estate ; so 
contingit : ut ex hac causa neque that they need not have recourse to 
deliberationis auxilium eis fiat ne- deliberation, unless, neglecting to con- 
cessarium, nisi omissa observatione form to our constitution, they prefer 
nostne constitutionis, et deliberan- to deliberate and submit themselves 
dnm existimaverint, et sese veteri to the liabilities attending the enter- 
gravammi aditionis suppoiiere ma- iug on the inheritance under the old 
luerint. law. 

Gai. ii. 1G3 ; C. vi. 30. 22. 

Commentators have teimed the privilege alluded to here the 
hvnofiviiLm uiventuriu Within thirty days after the heir became 
acquainted with his rights, an inventory of the property might he 
begun, which was to be finished within ninety days •from the 
same time. This inventoiy was to be made in presence of a 
tahellio, or public notary, and of any parties interested who might 
wish to be present, or else of three witnesses. 

If the heir chose to avail himself of this privilege, he entirely 
separated the estate of the testator from his own ; he could 
deduct anything that might be owing to him from it, and had to 
pay to it anything he might owe. He first paid the exiionses of 
the funeral and of the inventory, and then all the creditors in the 
order in which they sent in their claims. If there was any surjiliis, 
he took it; if any deficiency, he was not liable. (C. vi. 30. 22.) 


7. Itemextraneusheres testameii- 
to iiistitutus, aut ab intestato ad 
legitimam hereditatem vocatus, po- 
test aut pro herede gerendo aut 
etiam nuda voluntate suscipiendm 
hereditatis heres fieri. Pro herede 
autem gerere quis videtur, si rebus 
hereditariis tamquam heres utatur 
vel veiidendo res hereditarias vel 
prsudia coleiido locandove et quoquo 
modo, si voluntatem suam declaret 
vel re vel verbis de adeunda here- 
ditate : dummodo sciat eum in cujus 
bonis pro herede gerit, testatum in- 
testatumve obiisse et se ei hcredem 
esse. Pro herede enim gerere est pro 
domino gerere; veteres enim heredes 
pro dominis appellabant. Sicut au- 
tem nuda voluntate extraneus heres 
fit, ita et contraria destinatione sta* 
tim ab hereditate repellitur. Eum 
qui surdus vel mutus natjis est, vel 
postea factus, nihil prohibet pro he- 


7. A stranger, instituted by testa- 
ment, or called by law to a succession 
ah intestato, may become heir, either 
by doing some act as heir, or even 
by the mere wish to accept the in- 
heritance. And a man acts as heir if 
he treats any of the goods of the in- 
heritance as his own, by selling any 
j)art, or by cultivating the gi’ound, or 
letting it, or in any other way declares, 
cither by act or word, his intention 
to enter on the inheritance, provided 
only that ho knows that the person, 
with respect to whose estate he acts 
as heir, is dead, testate or intestate, 
and that ho himself is the heir ; for 
to act as heir is to act as proprietor ; 
and the ancients frequently used the 
term heir to denote the proprietor. 
But as a stranger may become heir 
by a mere intention, so, on the con- 
trary, by a contrary intention, he is 
at once barred from the inheritance. 
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rede gerere et acquirere sibi here- Nothing prevents a person, who was 
ditatem, si tamen intelligit quod bom deaf and dumb, or subsequently 
agitur. became so, from acting as heir, and 

acquiring the inheritance, if only he 
knows what he is doing. 

Gai. ii. IGC, 167. 169 ; D. xxix. 2. 5. 


Besides the two modes of entering on the inheritance here 
mentioned, namely, forming an intention to do so, and doing 
some act as heir, there was a mode, abolished by a constitution 
of Arcadius, Honorius, and Theodosius (a.d. 407), called cretio. 
Cretio appellata est, quia cerncre est quasi decernere et eonsfl- 
tuere, (CxAi. ii. 164. ) The testator himself, in his will, fixed 
the time within which the heir was to decide whether he would 
accept the inheritance. Generally the time was made to run 
from the period when the heir became acquainted with his rights, 
and this was called the cretio vulgaris ; sometimes from that 
when the rights accrued to him, and this was called the cretio 
coutinua. The heir could alter his decision at any time within 
the limited period. Ilis decision was expressed, when made, by 
forms more solemn than when the aditio was made by a simple de- 
claration of intention. (Vide Gai. in he, cit,) The heir was said 
adire kereditatem whenever he in any way entered on the inheri- 
tance, whether by doing some act as heir {pro herede gerere) or 
by the mere intention to be heir {nuda voluntate). Of course this 
intention would be manifested in some way or other ; but it was 
the formation, not the exj)res&ion, of the intention that consti- 
tuted the entrance on the inheritance. Properly speaking, one 
person could not enter on an inheritance for another ; but there 
were necessarily excej)tions, such as that a tutor might acoej)t an 
inheritance in behalf of his infant pupil. No one could enter on 
part of the inheritance, nor could he enter conditionally, or for a 
certain time. Directly he did enter, he was clothed with the 
persona of the deceased, whom he represented as if he had suc- 
ceeded immediately on his death. (D. xxix. 2. 54.) 


Tit. XX. DE LEGATIS. 

Post hcec videamus de legatis. We will now proceed to treat of 
Qu8b pars juris extra propositam legacies. This part of the law may 
quidem materiam videtur, nam lo- not seem to fall within our present 
quimur de iis juris figuris quibus subject, namely, the discussion of 
per universitatem res nobis acqui- those methods by which things are 
runtur ; sed cum omnino de testa- acquired per universitatem; but, as we 
mentis deque heredibus qui testa- have already spoken of testaments 
mento instituuntur, locuti sumus, and testamentary heirs, we may not 
non sine causa sequenti loco potest improperly pass to the subject of 
hsec juris materia tractari. legacies. ^ 

Gai. ii. 191. 
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A legacy, being a mode by which the property in one or 
more particular things is acquired, ought not, properly, to be 
discussed in the part of the Institutes devoted to the discussion 
of the modes of acquiring a universitos rerum. 

In Roman law a legacy was an injunction given to the heir 
to pay or give over a part of the inheritance to a third person — 
Legatum, quod legis modo id est imperatwey testamento relinquitnr. 
(Ulp. R€g. 24. 1.) Without an heir there could be no legacy ; 
and, therefore, if no instituted heir entered on the inheritance, the 
gift of the legacy was useless. The term was never applied, as 
in English law, to a direct bequest. 

1. Legatum itaque est donatio 1. A legacy is a kind of gift left by 

(j^uajdam a defuncto relicta. a deceased person. 

D. xxxi. 30. 

2. Sed olim quidem erant legato- 2. Formerly, there were four kinds 

rum genera quatuor, per vindica- of legacies, namely, pr/’ r/'/jt/Zra/Zoi/f </t, 
tionem, per damnationem, sinondi per damnafioncm, sinaidi and 

modo, per pneceptionem ; et certa per prseceptionem. There was a cer- 
qniedam verba ciiique generi legato- tain form of words proper to each of 
rum adsignata erant, per qum singula these, by which they Vere distin- 
genera legatorum signiticaban tur .guished one from another. But these 
Sed ex constitutionibus divorum solemn forms* have been wholly siq)- 
principum solemnitas hujusinodi pressed by imperial constitutions. We 
verborum penitus sublata est. Nos- also, desirous of giving respect to the 
tra autem constitutio, quam cum wishes of deceased persons, and rc- 
magna fecimus lucubratione, defunc- garding their intentions more than 
torum voluntates validiores esse cu- their words, have, by a constitution 
pientes, et non verbis sed voluntati- composed with great study, enacted 
bus eorum faventes, disposuit ut that the nature of all legacies shall be 
omnibus Icgatis una sit natura, et the same ; and that legatees, whatever 
quibuscum(|ue verbis aliquid dcre- may bo the words employed in the 
lictum sit, liceat legatariis id perse- testament, may sue for what is left 
(pii, non solum per actiones perso- them, not only by a personal, but by 
nales, sed etiain per in rein et per a real or an hypothecary action. The 
hypothecariam. Cujus constitutio- wisdom of this constitution may be 
nis perpensum modum ex ipsius easily seen by a perusal of its disposi- 
tenore perfectissime accipere possi- tions. 

bile est. 

Gai. ii. 192, 193. 201. 209. 216 ; C. vi. 37. 21 ; C. vi. 43. 1. 

Per vindlcationem. The formula in this species of legacy ran 
thus : ^ Hominem Stichum doy legoy or ^ do'" ; or * capita y sumitOy 
sihi liaheto.’' The legacy was said to be per vindicationerny 
because, immediately on the heir entering on the inheritance, the 
subject of the legacy became the property of the legatee ex jure 
Quiritiumy who could accordingly claim it by vindicatio. The 
testator could only give, in this way, things of which he had the 
dominium ex jure Quiritiumy both at the time of making the testa- 
ment and of his death ; excepting that such dominium at the time 
of death alone was sufficient when the subject of the legacy was 
anything appreciable by weight, number, or measure, as wine, 
oil, money, &c. ii. 196.) 

Per damnationem. The formula ran thus : ^ Ileres meus 
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damnas esto dare or ^ DatOy facitOy heredem meum dare juheo^ 
The legatee did not, by this legacy, become proprietor of the 
subject of the legacy ; but he had a personal action against the 
heir to compel him to give [dare\ to procure {prmstare)^ or to do 
{facere)y that which the terms of the legacy directed. Anything 
could be given by this legacy that could become the subject of 
an obligation, whether the property of the testator, the heir, or 
any one else. The rights it gave were, tlierefore, said to be the 
optimum jus legati, (Ulp. Reg, 24. 11 ; Gai. ii. 204-208.) 

Sinendi wodo. The formula of this kind of legacy Avas : 

^ Heres mens damnas esto sinere Luchim Titium sumere illam rem 
sibifjue habere,’' (Gai. ii. 209.) The heir is to allow the legatee 
to take the thing given. This form, then, was applicable to any- 
thing that belonged to the testator or to the heir, but not to 
anything belonging to a third person. The legatee did not 
become the owner of the thing given until he took ])ossession. 
If the heir refused to allow the legatee to take possession, the 
legatee might com])el him to do so by the personal action termed 
‘ Quicfjuid heredem ex testamento dare facere oportet,^ (Gai. ii. 
213, 214.) ’ 

Per prceceptionem The formula ran : ^ Lucius Titius illam 
rem prcecipito ’ (i.e. take beforehand). The proper application of 
this form was to a gift made to one already instituted heir, of 
something AAdiich he Avas to take before receiving his sliare of the 
inheritance. The heir could enforce his claim to this something 
beyond his share by the action termed judicium familie ercis- 
cunda*^ i.e. for having the inheritance portioned out by a judge, 
Avho assigned the thing given by the legacy to the heir as 
legatee. It Avas only by a mistake in language that this form 
Avas applied to a gift to a person not an heir ; but a gift made in 
this form to a person not heir was not void; for the senatus- 
consultum Neronianum, about A.D. 60, made every such legacy 
valid as a legacy per damnationem. Gains mentions that 
the Proculians attempted to get over the difficulty where the 
word prcecipito was used to give a legacy to a person not heir, by 
reading ^ preerijnto ' as ^capita-' and this construction Avas con- 
firmed by a constitution of Adrian. (Gai. ii. 218-221.) 

Under the imperial legislation the value attached to these 
formula was gradually lessened. By the senatus-consultum Nero- 
nianum it was enacted that any legacy given in a form of Avords 
not suited to the gift intended should be as valid as one given 
in the form most favourable to the legatee. ^ Ut quod minus 
aptis verbis legatum est perinde sit ac si optima jure legatuni esset^ 
(Ulp. Reg. 2*4. 11 ; Gai. ii. 197. 218.) The/r?r/w7/te remained, but 
a mistake in their use could no longer injure the legatee : and 
in every case the legacy, however expressed, had the effect of 
a legacy given per damnationem. In a.d. 342 a constitution of 
Constantine II., Constantins, and Constans, abolished the use of 
formula in all legal acts. (C. ii. 58. 1.) The division of legacies 
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still theoretically remained, but the appropriate formulcp were 
no longer in use. Finally Justinian, as we see in the text, 
enacted that all legacies sliould be of the same nature, and that 
the legatee might enforce the legacy by personal, real, or hypo- 
thecary actions, according to the nature of the gift. 


3. Sed non usque ad earn consti- 
tutionem standum esse existimavi- 
mus : cum enim antiquitatem inve- 
nimus legata quidem stricte conclu- 
dentem, lideicommissis autem, quie 
ex voluntate magis descendebant 
defunctorum, pinguiorem naturam 
indulgentem, necessarium esse duxi- 
mus omnia legata fideicommissis 
exiequare, ut nulla sit inter ea dif- 
ferentia : sed quod deest legatis, hoc 
repleatur ex natura fideicommisso- 
rum, et si quid amplius est in lega- 
tis, per hoc crescat fidoicommis- 
soruiii natura. Sed ne in primis 
legum cunabulis permixte de his 
exponeiido studiosis adolescentibus 
(luamdara introducamus difficulta- 
tem, operie pretium esse duximus 
interim sei)aratiiii prius de legatis et 
postea de fideicommissis tractate, ut 
natura utriusque juris cognita facile 
possint permixtionem eorum eruditi 
.subtili<jribus auribus accipere. 


C. vi 


3. We have not, however, judged 
it expedient to confine ourselves within 
the liimts of this constitution ; for, 
obser^fing that thp ancients confined 
legacies within strict rules, but ac- 
corded a greater latitude to fidckom- 
missa as arising more immediately from 
the wishes of the deceased, we have 
thought it necessary to make all lega- 
cies equal to gifts in trust, so that 
no difference really remains l)etween 
them. Whatever is wanting to legacies 
they will borrow from 
and communicate to them any sui)eri- 
ority they themselves may have. But, 
that we may not raise difficulties, and 
perplex the minds of yoinm^ ])C‘vsons at 
their entrance upon the study ot tlie 
law, by explaining these two subjects 
jointly, we have thought it worth 
while to treat separately, first of lega- 
cies and then of trusts, that, the nature 
of each being known, the student thus 
prepared, may more easily understand 
them when mixed up the one with the 
other. 

. 43. 2. 


All that remained, after the changes noticed in the text, to 
distinguish legacies from Jideicommissa^ was the general cha- 
racter of the expressions used. If they were imperative, the 
gift was a legacy; if they assumed the form of a request, 
and were given precative, they were jideicommissa. If a gift 
was in form imperative, but it was not valid as a legacy, it 
was valid as a trust. If such a gift could be valid as a legacy, 
it was of course regarded as a legacy, and not as a fideicomwissum, 
A difference still remained with respect to the gifts of libej'ty 
to a slave. (Vid. Tit. 24. 2.) A direct legacy of liberty made 
the slave the lihertus of the testator ; a gift of liberty by a Jidei- 
commissum made the slave the lihertus of the Jideicommissarius, 

4. Non solum autem testatorisvel 4. A testator may not only give as 

heredis res, sed etiam aliena legari a legacy his own property, or that of 
potest, ita ut heres cogatur redimere his heir, but also the property of 
earn et prfestare ; vel, si non potest others. The heir is then obliged either 
redimere, sestimationem ejus dare, to purchase and deliver it, or, if it 
Sed si talis res sit cu jus non est com- cannot be bought, to give its value, 
mercium, nec eestimatio ejus debe- But, if the thing given is not Jii its 
tur, sicuti si Campum Martium vel nature a subject of commerce, or jnir- 
basilicas vel templa, vel quee publico chasable, the heir is not bound to pay 
usui destinata sunt, legaf erit ; nam the value to the legatee ; as if a man 
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nuUiuB momenti legatum eat. Quod 
autem diximus alienam rem poase 
legari, ita iiitelligendum eat, si de- 
functus sciebat alienam rem esse, 
non et si ignorabat ; forsitan enim 
si scisset alienam, non legasset. Et 
ita divus Pius rescripsit ; et verius 
esse, ipsum qui agit, id eat legata- 
rium, probare oportere scisse alienam 
rem legare defunctum, non heredem 
probare oportere ignorasse alienam, 
(piia semper necessitas probandi 
incumbit illi qui agit. 


should bequeath the Campus Martius, 
the palaces, the temples, or any of the 
things appropriated to public purposes, 
for such a legacy is of no effect. But 
when we say that a testator may give 
the goods of another as a legacy, we 
must be understood to mean, that this 
can only be done if the deceased knew 
that what he bequeathed belonged to 
another, and not if he were ignorant 
of it ; since, if he had known it, he 
would not perhaps have left such a 
legacy. To this effect is a rescript of 
the Emperor Antoninus, which also de- 
cides that it is incumbent upon the 
plaintiff, that is, the legatee, to prove 
that the deceased knew that what he 
left belonged to another, not upon the 
heir to prove that the deceased did not 
know it, for the burden of proof always 
lies upon the person who brings the 
action. 


Gai. ii. 202 *, D. xxx. 39. 7. 10 ; D. xxxi. 67. 8 ; C. vi. 37. 10 ; D. xxii. 3. 21. 


5. Sed et si rem obligatam credi- 
tor! aliquis legaverit, njcesse habet 
heres luere. Et hoc quoque casu 
idem placet quod in re aliena, ut ita 
denmui luere necesse habeat heres, 
si sciebat defunctus rem obligatam 
esse ; et ita divi Severus et Antoni- 
nus rescripserunt. Si tamen defunc- 
tus voluit legatum luere et hoc cx- 
pressit, non debet heres earn luere. 


6. If a testator gives as a legacy 
anything in pledge to a creditor, the 
heir is bound to redeem it. But in this 
case, as in that of the property of 
another, the heir is not bound to re- 
deem it, unless the deceased knew that 
the thing was pledged ; and this the 
Emperors Severus and Antoninus have 
decided }>y a rescript. But when it 
has been the wish of the deceased that 
the legatee should redeem the thing, 
and he has expressly said so, the heir 
is not bound to redeem it. 


D. xxx. 6. 7. 


C. Si res aliena legata fuerit, et 
ejus vivo testatore legatarius domi- 
nus factus fuerit, siquidem ex causa 
emptionis, ex testamento actione 
pretium consequi potest ; si vero ex 
causa lucrativa, veluti ex causa do- 
nationis vel ex alia simili causa, 
agere non potest : nam traditum est, 
duas lucrativas causas in eumden 
hoininem et in eamdem rem concur- 
rere non poase. Hac ratione, si ex 
duobus testamentis eadem res eideni 
debeatur, interest utrum rem an 
sestimationem ex testamento conse- 
cutus est : nam si rem, agere non 
potest, quia habet earn ex causa 
lucrativa; si cestimationem, agere 
potest. 


6. If a thing belonging to another 
is given as a legacy, and becomes the 
property of the legatee in the lifetime 
of the testator, then, if it becomes so 
by purchase, the legatee may recover 
the value, by an action founded on the 
testament ; but if the legatee obtained 
it by any way of clear gain to him, as 
by gift, or any similar mode, he cannot 
bring such an action, for it is a received 
rule, that two modes of acquiring, ^ach 
being one of clear gain, can never meet 
in the same person with regard to the 
same thing. If, therefore, the same 
thing be given by two testaments to 
the same person, it makes a difference, 
whether the legatee has obtained the 
thing itself, or the value of it, under 
the first, for, if he has already received 
the thing itself, he cannot bring an 
action, for he has received it by a 
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mode of clear gain to him ; but, if he 
has received the value only, he may 
bring an action. 

D. XXX. 108 ; D. xliv. 7. 17 ; D. xxx. 34. 2. 

It may be observed, that if a person acquired the subject of 
a legacy by a causa lucrativa during the lifetime of the testator, 
and the legacy was made, not in his own favour directly, but was 
given to his slave, or a descendant in his power, he could recover 
the value of the thing given from the heir. In such a case the 
two causcB lucrativcB were not considered so to unite in one person 
as to violate the general rule, although, in fact, the result was the 
same as if the rule had been directly violated. (D. xxx. 108.) 

In the beginning of this paragraph it is said that if the legatee 
acquire the thing during the lifetime of the testator by a causa 
lucrativa^ he could not regain it or its value by legacy. The 
vivo testatore is merely an example ; it would be the same if the 
legatee acquired the thing by a causa lucrativa at any time before 
receiving it by way of legacy. 

7. Ea quoque res quae in rerum 7. A thing not in eziistence, but 
natiira non est, si modo fiitura est, which one day will be in existence, 
recte legatur : veluti fructus qui in may be properJy given as a legacy, as, 
illo fundo nati erunt, aut quod ex for instance, the fruits which shall 
ilia ancilla natum erit. grow on such a farm, or the child which 

shall be bom of such a slave. 

Gai. ii. 203. 


8. Si eadem res duobus legata sit 
sive conjunctim sive disjunctim, si 
anibo perveniant ad legatuiii, scindi- 
tur inter eos logatum ; si alter dcfi- 
ciat, quia aut spreverit legaturn, aut 
vivo testatore decesserit, vol alio 
quolibet modo defecerit, totum ad 
collegatarium pertinet. Conjunctim 
autem legatur, veluti si quis dicat, 
Titio et Seio hominem Stichum do 
lego ; disjunctim ita, Titio hominem 
Stichum do lego, Seio Stichum do 
lego. Sed et si expresserit eumdem 
hominem Stichum, ajque disjunctim 
legaturn intelligitur. 


8. If the same thing is given as a 
legacy to two persons, either conjointly 
or separately, and both take the legacy, 
it is divided between them. But should 
either of the legatees fail to take it, 
either from refusing it or from dying in 
the lifetime of the testator, or from any 
other reason, the whole goes to his co- 
legatee. A legacy is given conjointly, 
if a testator says, I give as a legacy my 
slave Stichus to Titius and Seius : but 
separately, if he says, I give as a legacy 
my slave Stichus to Titius ; I give as a 
legacy my slave Stichus to Seius. And 
if the testator says, that he gives the 
same slave Stichus, yet the legacy is 
still taken to be given separately. 


Gai. ii. 199. 


A legacy might be void originally, when it was said to be 
taken pro non scripto, i. e. as if it had never been inserted ; or it 
might be valid originally, and yet before the rights of the legatee 
were fixed (i.e. to use the technical term (see note on paragr. 
20), before the di^s cedit) the legatee might die or refuse the 
legacy, or become incapable to take, when the legacy was called 
irritum or destltutum ; or the rights of the legatee might be fixed, 
but before the legacy.»was actually delivered over to him, it might 
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be taken away from him on account* of something rendering him 
unworthy to receive it; the legacy was then called ereptitium 
{qu(B ut indignis eripitur). If there were no co-legatees, the 
legacy, if ereptitium^ went to the Jiscus ; in the two other cases 
the failure of the legacy^ was for the benefit of the heir. The 
legacies were burdens with which he might have been, but was 
not, charged. 

But if there was a co-legatee the case was diflferent. Co- 
legatees might be created, according to a division made by Paulus 
(D. 1. 16. 142), re, re et verbis, or verbis ; re being equivalent to 
the disjunctim of the text, when the same gift was made separately 
to two or more persons ; re et verbis, equivalent to the conjunct im 
of the text, when the same thing was given at once to two or 
more; and verbis, in which the joint legacy was only apparent, the 
gift being made at once to two or more, but their respective shares 
being assigned them, as ‘ lego Titio et Seio ex cequis partibvs.^ 

The rights of co-legatees were very different at different 
periods of Roman law. Originally the interest of the co-legatee 
was determined by the formula under which the legacy was given. 
If it was per vindicafionem, the right to the property in the 
whole thing given passed to each legatee. They had to divide it 
between them, but 1?ach had a right, as against the heir, to claim 
the whole. If it was given per damnationem, no right to the pro- 
I)erty passed, but each legatee was a creditor of the heir in 
respect of the thing given, and a difference was made according 
as the thing was given conjunctim or disjunctim. In the former case, 
each of the co-legatees, if there were two, was entitled to half 
only, and if either could not take, his half remained in the 
inheritance for the benefit of the heir. If the legacy was given 
disjunctim, then each had a claim against the heir for the whole, and 
if one got the thing from the heir, the other could get its value. 
(Gai. ii. 205.) If the legacy was given sinendi modo, and the heir 
allowed either co-legatee to take the thing, he had done his duty, 
and the co-legatee got nothing. (Gai. ii. 215.) If the legacy 
was given per pr accept ion em, the effect as between co-legatees was 
the same as in the case of legacies given per vindicationem, (Gai. 
ii. 223.) Before the lex Papia Poppcea there was no such thing as 
accrual of legacies between co-legatees ; each legatee was entitled 
to the property in the whole thing, or was creditor for the whole. 

The lex Julia de maritandis ordinibus (b.C. 13) and the lex Pa- 
pia Poppcca (a.l. 9), which are usually spoken of as one law*, lex 
Julia et Papia, introduced great changes in testamentary law: the 
former to prevent unequal marriages, as of a senator with a liberfa, 
and the latter to promote marriage and the birth of children 
Two classes of persons, ccdibes and orbi, were affected wdth in- 
capacities. They might be instituted or have legacies given them, 
i.e. the institution or gift was not void, but the benefit derivable 
from it was taken away from them and given to some one else. 
By caelebs was meant a man between the/ ages of twenty and 
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sixty, or a woman between the ages of twenty and fifty, who had not 
been married or was a widower or widow. Men had a hundred 
days from the death of the testator in which they might marry, 
and thus avoid the penalties attaching to celibacy, and women 
were allowed two years from the death of a husband, and eighteen 
months from the time of divorce, in which to remarry. By orbus 
was meant a man between twenty-five and sixty, and a ivoman 
between twenty and fifty, who had not a child living at the time 
of the accrual of the right to take under tlie testament. Adop- 
tive children could not be counted, a sevafus^consultum having 
been passed to exclude them. The lex Papia fixed the time of 
accrual of rights under a testament, the dies cedit^ as it was tech- 
nically termed, at the date of the opening of the testament, in- 
stead of the (late of the testator’s death, which had previously 
been the legal date. 

The coilehs lost all, and the orbvs one-half, of what was given 
him, and this lapsed portion {caduevm, quasi ceciderit ah eo, Uli*. 
Meff. 17.1) was given to some one else. T'hese caduca produced by 
the person to whom they were given not being capable of taking 
them were not the only interests dealt with by the lex Pajna. If 
a gift was originally invalid, as if it was given to a person already 
dead at the date when the testament was made, the gift was 
looked on as if it had never been made at all, pro non scripto. 
With such gifts the lex Papia had nothing to do. But a gift 
might have been valid originally and then become invalid, as if, 
e.g.,it had been given to a person who died after the making of 
the testament and before the death of the testator. The old law 
prescribed how they should be treated, and gave them by accrual 
to co-heirs if given to an heir, or allowed them to fall in as part of 
the inheritance if given to a legatee. Such vacant things, however, 
were affected by the lex Papia. They were said to be in causa 
caduci ; and the caduca and the things in causa caduci devolved 
together to those who had the jus caduca aindicandi. 

In the first place there were certain excej)ted persons, viz. 
ascendants or descendants of the testator in the third degree, who 
were not affected by the lex Papia at all. They lost nothing 
if they were ccelthes or orbi ; they took all that the old law woulcl 
have given them, although ccelibes or orbi. They were said to be 
solid i capaces, capable of taking all the testament gave them. 

Apart from them it was ih^patresy i. e. persons having a husband 
or vfife and one child living, mentioned in the testament, who 
took the caduca and the things in causa caduciy heirs taking before 
legatees. If there were no persons answering to this descrij)tion, 
the cerariumy or treasury of the people, as o})posed to ihajiscusy 
or treasury of the emperor, took them. But the object of the 
law was not to get money for the treasury, but to reward mar- 
riage and the birth of children, and this is why testators were 
allowed to substitute heirs (who, of course, unless near relations 
or patresy could not take) so as to prevent the arariim taking. 

Q 
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"Where there were co-legatees, the caduca of co-legatees were 
given, in the first place, to co-legatees who were patres ; but 
by a distinction, based apparently on no very good reason, it 
was only those joined re et verhis, and those joined verbis, who 
were considered co-legatees for this purpose ; those joined re were 
not, and only ranked with other legatees. If there were no co- 
iegatees wlio were patres, the legacies went to the heirs who were 
pafres. If there were none, then to legatees generally who had 
children. If none had children, then to the cerarium. (Gai. ii. 
20C), 207.) Any legacy given by the lex Pap la Poppeea might be 
refused : if accepted, it passed with all the burdens attaching to 
it. Caduca cum suo onere jiunt (Ulp. llcg, 17. 2.) By a 
constitution of Caracalla (Ulp. Beg. 17. 2), all caduca were 
given to the fiscus, the distinction between the (vrminm and the 
iisevs having ceased to exist, and no legatee or heir any longer 
profited by the failure of legacies under the lex Papia Poppeea. 

Constantine abolished the law of incapacity arising from celi- 
])acy. (Cod. viii. 58.) And Justinian did away •with all the law 
of caduca springing out of the lex Papia Poppeea. The dis- 
tinction between the kinds of legacies being no longer in existence, 
new provisions on the subject were made. (C. vi. 51. 11.) The 
right to bring a rea\ action was to attach to every legacy ; and 
co-legatees were placed in the position they would have occupied 
before the lex Papia Poppeea ; but it was enacted that in every 
case of a gift to a co-legatee failing, an accrual should take place 
to the other, or others joined with him. If they were joined re, 
the accrual was said to be obligatory on those conjoined ; but the 
burdens of the legacy did not pass with it. Really there was no 
accrual at all ; the co-legatees were in the same position as if the 
gift had only been made to one. If the co-legatces were joined 
re et verbis, the accrual was voluntary, but the burdens of the 
legacy passed with it. The co-legatees were looked ui)on as 
haAing really distinct interests, and, therefore, if the gift to one 
failed, the others had something to receive. But, at the same 
time, they took the share they gained, -with all its burdens ; it 
iniglit, for instance, be encumbered "with a Jidvicommissam. Lega- 
tees joined only verbis were not, properly speaking, co-legatees 
at all, and Justinian does not permit any accrual between them. 
There was thus a clear distinction made between legacies given 
jointly to legatees re et verbis and those given verbis. In both 
distinct interests were in effect given to all the legatees ; but iii the 
former case these interests were so united, that, through the 
failure of the legacy of one legatee, his interest accrued to those 
joined with him. 

If the rights of a co-legatee were once fixed, then even if he 
died before he received his legacy, the accrual on any failure 
still took place for his benefit, or rather that of his representa- 
tives, and was said to be given to his pars or share. (D. vii. 
1. 33. 1.) 
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9. Si cui fundus alienus Icgatus 9. If a testator gives as a legacy 

fuerit, et emerit proprietatem de- land belonging to another, and the 
•ducto usufructu, et ususfructus ad legatee purchases the bare ownership, 
eum pervenerit, et postea ex testa- and the usufruct come to him, and 
mento agat, recte eum agere et fun- he afterwards brings an action under 
dum petcre Julianus ait, qiua usus- the testament, Julian says that an 
fructus in petitiono servitutis locum action claiming the land is well 
obtinet ; sed oflicio judicis contine- brought, because, in this claim, the 
tiir, ut deducto usufructu jubeat usufruct is regarded as a servitude 
iestimationem pr<Tstari. only. It is the duty of a judge, in 

tliis case, to ordej the value of the 
property, deducting the usufruct, to be 
paid. 

D. XXX. 82. 2, 3 ; D. 1. 10. 25. 

Afundusy or landed estate, is left by legacy; the legatee 
buys the naked ownership, but receives by a caum lucrafiva 
(this is expressed by pervenerit) the usufruct. He is, of 
•course, entitled to receive the value of what he has bought, 
but not of that which has already come to him by a causa 
Jucrativa. Supposing he wishes to recover by action the value 
of the naked ownership from the heir, he can oiilv demand 
exactly that which was given him by the testament, lie, there- 
fore, asks for the fundus \ but the fuudu^ includes both the 
naked ownership and the usufruct. Will he not, then, be asking 
too mucli, and thus fail in his action from what was termed jjIus 
petitio ? (See Bk. iv. Tit. 6. 33.) Julian answers that he will 
not, because in every demand of a fandusy the plaintiff* must 
necessarily ask for it, subject to all its servitudes. Usufruct was 
a servitude, and, therefore, in demanding fundus from the 
heir, he does not demand the usufruct, if the fundus is sub- 
ject to such a servitude. 

10. Sed si rem legatarii quis ei 10. If a testator gives as a legacy 

legaverit, inutile est legatnni, qnia anything that ah’eady belongs to the 
‘<piod proprium est ipsins amplius legatee, the legacy is usoIosh ; for 
ejus fieri non potest ; et licet alie- what is already the property of a le- 
naverit earn, non debetur nec ii>sa gatee cannot become more so. And, 
nec iestimatio ejus. although the legatee has parted with 

the thing beejueathed, he would not bo 
entitled to receive either the thing 
itself or its value. 

D. XXX. 41. 2. 

licet alienaverif earn. This is an application of what was 
called the rule of Cato, regula Catoniana (perhaps Cato Major), 
viz. Quody si testamenti facti tempore decessisset testator y inutile 
forety id legatnm quandocumque decesserit non valere (D. xxxiv. 
7. 1), i.e. a legacy invalid when the testament was made, could 
never become valid. 

11. Si quis rem suam quasi alie- 11. If a testator gives a thing be- 
nam legaverit, valet legatiun ; nam longing to himself, as if it were the 
plus valet quod in veritate est, quam property of another, the legacy is 
quod in opinione. Sed ef si legatarii valid ; for its validity is decided by 

Q 2 



228 


LIB. II. TIT. XX. 


putavit, valere constat, qnia exitum what is the real state of the case, 
voluntas defunctis potest habere. not by what he thinks. And if the 

testator imagines that what he gives be- 
longs already to the legatee, yet, if it 
does not, the legacy is certainly valid, 
because the wish of the deceased can 
thus take effect. 

D. xl. 2. 4. 1. 

The words ^ plus valet quody &c., are not the statement of a 
general rule of law, but merely of what happens under the par- 
ticular circumstances referred to. Under other circumstances, 
exactly the opposite is laid down. Ulpian says, for instance, 
that a person thinking himself a necessarius heresy but really not 
being so, could not repudiate the inheritance, nam plus est in 
opinione quam in veritate, (D. xxix. 2. 15.) 

12. Si rem suani legaverit tes- 12. If a testator gives his own pro- 
tator, posteaque earn alienaverit, perty as a legacy, and afterwards 
Celsus existimat, si non adimendi alienates it, it is the opinion of CeLsus 
animo vendidit, nihilominus deberi ; that the legatee is entitled to the 
idemque dive Sevems et Antoninus legacy, if the testator did not sell 
rescripserunt. lidem rescripserunt with an intention to revoke the le- 
eum qui, post testamentj^ni factum, gacy. The Emperors Soverus and 
prsedia quie legata erant pignori Antoninus have published a rescript 
dedit, ademisse logatum non vidcri ; to this effect. And they have also, 
et ideo legatarium cum hcredo agero decided by another rescript, that if* 
posse, ut prtedia a croditore luantur. any i)erson, sifter making his testa- 
Si vero quis partem rei legatse alie- ment, pledges immoveables which ho 
naverit, pars qmii non est alienata has given as a legacy, he is not to be 
omnimodo debetur ; pars autciu taken to have thereby revoked the 
alienata ita debetur, si non adi- legacy ; and that the legatee may, by 
mendi animo alienata sit. bringing an action against the heir, 

compel him to redeem the j^roperty. 
If, again, a part of the thing given 
as a legacy is alienated, the legatee is 
of coiu^o still entitled to the 2 )art which 
remains unalienated, but is entitled to 
that which is alienated only if it ap- 
pears not to have been alienated by the 
testator with the intention of taking 
away the legacy. 

Gai. xi. 198 ; D. xxxii. 11, 12 ; C. vi. 3T. 3 ; D. xxx. 8. 


Gaius informs us that the opinion confirmed by Severus and 
Antoninus was not that generally entertained when he wrote. 
When the legacy was given per vindicationem, it seemed impos- 
sible that if the thing were alienated the legatee could take any- 
thing ; and even if it were per damnationeniy though there was 
nothing in the nature of the legacy to prevent the legatee making 
a valid claim {licet ipso jure deheatur legatum)y it was considered 
that he might be repelled by an exception, because he would be 
acting against the wishes of the deceased. (Gai. ii. 198.) 

13. Si quis debitori suoliberatio- 13. If a testator gives as a legacy 
nem legaverit, legatum utile est, et to his debtor a discharge from his 
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neqne ab ipso debitore nequo ab 
heredo ejus potest heres i>etere, 
nec ab alio qui heredis loco est ; 
«ed ct potest a debitore coiiveniri, 
lit liberet eum. Potest autein quis 
vel ad tuinpiis jubere iie liercs jictat. 
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debt, the legacy is valid, and the heir 
cannot recover the debt from the 
debtor, his heir, or any one in the place 
of his heir. The debtor may by action 
compel the heir to free him from his 
obligation. A man may also forbid his 
heir to demand payment of a debt dur- 
ing a certain time. 


The debt was not extinguished by the legacy of lihvratiiK 
But if the Iieir sued the debtor, then the debtor could repel him 
by the jilea of fraud (excej)ti(me doU vwli), and, if the debtor 
wished, he could, by suing under the testament, compel the heir 
to release the debt, by consent only, if the obligation had been 
made in that manner, by acceptllatio^ i.c. by the heir acknowledg- 
ing the receipt of the thing owed (see Bk. iii. Til. 29. 1), if it 
had not. 

A legacy of a discharge from debt might be made indirectly 
by giving as a legacy to the debtor the cliirogrnidmm^ or bond 
by which he was bound. (1). xxxiv. 3. 3. 1,2.) 

Vel ad tempus. The effect of such a legacy was, 4hat if the 
heir sued the legatee before the time had expired, he could be 
repelled )>y an exception of dohis mains, • 


14. Ex contrario si debitor cre- 
ditori siio, (^uod debet, legaverit, 
inutile est legatum, si niliil plus 
est in legato (piam in debito, quia 
nihil amplius liabot per legatum. 
Qu(>d si in diem vel sub conditione 
debitum ei 2 >ure legaverit, utile est 
legatum i)ro 2 )ter rei)rm8entationem. 
<,|uod si vivo testatore dies venerit 
vel conditio extiterit, Pai)iniaiiu.s 
scrii)Hit utile esse nihilominus lega- 
tum, (piia semel constitit : quod et 
Venn II est ; non enim placuit sen- 
tentia existimantium extinctiim esse 
legatum, quia in earn causam i)er- 
venit a (|ua inci 2 )ere non jiotest. 


14. On the contrary, a legacy given 
by a debtor to his creditor of the 
money which he owes him, is in- 
ctiectual if it includes no tiling more 
than the debt did, for the creditor 
thus receives no benefit from the 
legacy. But if a debtor gives abso- 
lutely as a legacy to his creditor 
what was due only on the exxiiration 
of a term, or on the accomplishment of 
a condition, the legacy is etfectua^, 
because it thus becomes due before 
the debt. Paiiinian decides, that if 
the term exiiires, or the condition is 
accomidished, in the lifetime of the 
testator, the legacy is nevertheless 
clTectual, because it was once good ; 
which is tnie. For we may reject 
the opinion that a legacy once good 
can afterwards liecome extinct, be- 
cause circumstances have arisen which 
would have prevented its being origin- 
ally valid. 


D. XXXV. 2. 1 . 10 ; D. xxxv. 2. 5 ; D. xxxi. 82. 


15. Sed si uxori maritus doteni 
legaverit, valet legatum, quia ple- 
nius est legatum quam de dote actio. 
Sed si quam non accepit dotem le- 
gaverit, divi Severus et Antoninus 
rescripserunt, si (juidem simpliciter 
legaverit, inutile esse legatum ; si 
vero certa pecunia vel certum corpus 


15. If a man gives as a legacy to 
his wife her marriage-portion, the 
legacy is valid, for the legacy is m<^re 
beneficial than the action she might 
maintain for the recovery of her por- 
tion. But if he bequeath to his wife 
her marriage-portion, which he has 
never actually received, the Emperors 
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aut instrumentum dotis in praele- Severus and Antoninus have decided 
gando dcmonstrata siuit, valere le- by a rescript, that if the portion is 
gatum. given without any specification, the 

legacy is void ; but if in tlie terms of 
the gift a paHicular sum or thing, 
or a certain sum mentioned in the 
act of dowry, is specified as to be 
received as a legacy before it could bo 
received as dowry, the legacy is valid. 

' D. xxxiii. 41. 2. 7, 8. 

In the de dote^ oi% as it was otherwise called, the rei nxoria^ 
actioy certain delays in the restitution of the dowry were per- 
mitted ; and sums expended for the improvement of the property 
of the wife might be set off against the claim. The legacy had 
to be })aid without delay, and no set-off was admissible. It was 
from the dowry being thus restored, when made the subject of a 
legacy, sooner than when the action was brought, that the ex- 
pression prcBlegare dotem was used ; the dos was given by legacy 
(legar^ sooner {jprcB) than it could otherwise be obtained. 

By the words ^ certa jjecunioy &c., is meant that if the 
testator said, ‘ I giye to my wife the sum she brought me as 
dowry,’ and she had not brought anything, the legacy would be 
useless ; but if he said, * I give her the 100 aurei she brought me,’ 
then the words referring to her having brought them would be 
only fi falsa domonstrafioy that is, an unnecessary particularity of 
expression, which would be passed over as if not written. (C. vi. 
44. 3.) 

Instrurncjitum dotis. So, if the testator said, give tho 
property mentioned in the act of dowry,’ if there were no act 
of dowry, the gift would be useless ; but if he said, ^ I give such 
or such a particular thing mentioned in the act of dowry,’ if there 
were no act of dowry, the wife would receive the thing specified, 
and the words, ^ mentioned in the act of dowry,’ would be treated 
as superfluous. 

IG. Si res legata sino facto he- IG. If a thing given as a legacy 
redia perierit, legatario decedit ; et perishes without the act of the heir, 
si servus alienus legatus sine facto the loss falls upon the legatee. And, 
heredis manumissus fuerit non te- if the slave of another, given as a 
netur heres. Si vero heredis servus legacy, should be manumitted with- 
legatua fuerit, et ipse eum manu- out the act of the heir, the heir ia 
miserit, teneri eum Julianus scripsit, not answerable. But if a te«tator 
nec interesse utrum scierit an ig- gives as a legacy the slave of his heir, 
noraverit a se legatum esse ; sed et who afterwards manumits that slave, 
si alii donaverit servum, et is cui Julian says that the heir is answer- 
donatuB est eum manumiserit, te- able, whether he knew or not that 
netur heres, quamvis ignoraverit a se the slave was given away from himi 
eum legatum esse. as a legacy. And it would be the 

same if the heir had made a present 
of the slave to any one who had en- 
franchised him : the heir, though 
ignorant of the legacy, would be an- 
swerable. 

D. XXX. 35. 1 ; D. xxx. 112. 1. 
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ThQ factum of the heir means anything by which, however 
innocently, he may have been the cause of the thing perishing, 
&c. 


17. Si quis ancillas cum suis natis 
legaverit, ctiamsi ancillsa mortiuip 
fuerint, partus legato cedunt. Idem 
est, si ordinarii servi cum vicariia 
legati fuerint; et licet mortui sint 
ordinarii, tiunen vicarii legato ce- 
dunt. Scd si servus cum jieculio 
fucrit legatus, mortuo sen^o vel 
manumisso vel alionato et peculii 
legatum cxtinguitui*. Idem est, si 
fundus instnictus vel cum instru- 
mcnto legatus fuerit ; nam fundo 
alienato et instrumenti legatum 
extinguitur. 


17. If a testator hccjucatlis his 
female slaves and their offspring, al- 
though the mothers die, the issue 
goes to the legatee. And so, if ordi- 
nary slaves are bequeathed together 
with vicarial, altlmugli the ordinary 
slaves die, yet the vicarial slaves will 
pass by virtue of the gift. But, where 
a slave is bequeathed with his peai- 
Hum, and afterwards dies, or is manu- 
mitted or alienated, the legacy of tlio 
pcciiUnm becomes extinct. It is the 
same if the testator gives as a legacy, 
land ‘ provided with instruments,* or 
‘with its instruments of culture.’ If 
the land is alienated, the legacy of 
the instruments of culture is extin- 
guished. 


D. xxxiii. 8. 1. 3 ; D. xxxiii. 7. 1, pr. and 1. 


An ordinarins serous Avas a slave who Ifad a special office in 
tie establishment, as cook, barber, baker, &c. The vicarii were 
his attendants, and Avere generally reckoned as i)art of his 
p culiam. But in the case of this legacy, the laAv considered 
them as having an independent existence {propter dignitatem 
homiiiis), and not merely as accessories to the ordinarii. So, 
the children of the female slaves are not treated as mere acces- 
sories to her. Had they been so, they could not have passed 
Avithout the principal to Avhich they Avere attached. 

Fundus instnictus is land, Avith everything on it, Avhether 
for use or ornament ; fundus cum instrumento, land, Avith the 
instruments of its culture only. (D. xxxiii. 7. 12. 27.) 


18. Si grex legatus fuerit postca- 
que ad unam ovom pervenorit, (piod 
Huperfuerit vindicari potest. Grege 
autem legato, etiam eas oves <iufo 
post teHtamentum factum gregi ad- 
jiciuntur, legato cedcre JuHanus 
ait : est enim gregis uuum cori)U3 ex 
distantibus capitibus, sicut mdium 
um^ corpus est ex cohaerentibus 
lapidibus. 


18. If a flock is given as a legacy, 
and it is afterwards reduced to 
single sheep, the legatee can claim 
what remains : and if a flock is given 
as a legacy, any sheep that may be 
added to the flock after the making 
of the testament, will, according to 
Julian, pass to the legatee. For a 
flock is one body, consisting of se- 
veral different heads, as a house is 
one body, composed of several stones 
joined together. 


D. XXX. 21, 22. 

19. -^dibus denique legatis, co- 19. So, when a building is given as 
lumnas et marmora quae post testa- a legacy, any marble or pillars which 
mentum factum adjecta sunt, legato may be added after the testament is 
dicimus cedere. made will pass by the legacy. 

D. xxxi. 39. 



232 


LIB. II. TIT. XX. 


20. Si peculiuin legatnm fuerit, 20. When the pccuUum of a slave 
sine dubio quicquid i)eculio accedit is ^ven in a legacy, it is certain tliat 
vel decedit vivo testatore, legatarii if it is increased or diminished in 
lucre vel damno est. Quod ei post the life of the testator, it is so much 
mortem testatoris ante aditam here- gained or lost to the legatee. And if 
ditatem serviis acquisierit, Julianus the slave acquires anything between 
ait, siquidem ipsi maniiraisso pecu- the death of the testator and the 
Hum legatum fuerit, omne quod time of the heir entering on the 
ante aditiun licreditatem acquisitum inheritance, Julian makes this dis- 
est, legatario cederc, quia hujus le- tinction : if it is to the slave himself 
gati dies ab adita Hereditate cedit ; that the pendmmy together with his 
sed si extraneo peculium legatum enfranchisement, is given, then all 
fuerit, non ccdere ea legato, nisi ex that is acquired before the heir en- 
rebus peculiaribus auctum fuerit. ters on the inheritance goes to the 
T*eciilium autom, nisi legatum fuo- legatee, for the right to such a legacy 
lit, manumisso non debetur ; quam- is not fixed until the inheritance be 
vis, si vivus manumiserit, sufticit si entered on. But if it is to a stranger 
non adimatur, ct ita divi Sever us ct that the jx^culium is given, then any- 
Antoninus rescripserunt. lidem thing ac(piircd within the period 
I’escripsenint, peculio legato non .above mentioned will not pass by the 
videri id relictum, ut petitioiiem legacy, unless the acipiisition were 
habeat pecunim quam in rationes made by means of something fomi- 
dom i ideas impendit. lidem rescrip- ing part of the His 

senint peculfam videri legJitum cum Vnnn does not go to a slave maimmit- 
rationibus redditis liber esse jussus ted by testament, unless expressly 
est, et ex eo reli(]ua infei*re. given ; although, if a master in 

his lifetime manumits his shave, it is 
enough if he does not expressly take it 
away from him; and to this elfect is 
llie rescri 2 )t of the Eiiqierors Severus 
and Antoninus, wlio have also de- 
cided, that when his pccnl}\nn is given 
as a leg.acy to a slave, this does not 
entitle him to demand what ho may 
have ex^jended for the use of his 
master. The same em 2 )erors have 
further decided, that a slave is en- 
titled to his prrurnini wdieii the tes- 
tator says he sh.all be free as soon as 
he has brought in his .accounts, and 
made ui> any deficiency out of his 
p( rtfJhwi. 

D. xxxii. 05 ; D. xxxiii. 8. 8. 8. ; 1). xxxiii. 8. 0. 4 ; P. xxxiii. 8. 8. 7 ; 

P. x\. 1. 53. 

Dies cedit, ^ the (lay begins,’ and dies venit, ^ the day is come/ 
arc the two expressions in Koman law which signify the vesting 
or fixing of an interest, and the interest becoming a present jne. 
Cederc diem (says Ulpian, D. L. 16. 213), aignificat iiicipere 
deheri pecuniam ; venire diem, signi/icat eum diem veuisse, quo 
pecunia peti potest. Cedit dies may, tlierefore, be translated, ^ the 
right to the thing is fixed ; ’ venit dies, ^ the thing may be de- 
manded.’ For instance, if A buys a horse of B, without any 
terms being attached to the purchase, the right of B in the pur- 
chase-money is fixed at once, and also he may at once demand it, 
et cessit et venit dies. If A agrees that the purchase- money shall 
be paid by instalments, then, dies cessit, B has a fixed interest in 



LIB. II. TIT. XX. 


233 

the money ; but the dies can only be said vcnisse, as each instal- 
ment falls due, and with regard only to the portion becoming due. 
If, again, A only buys it on condition that C will lend him the 
money, then until C has done so, neque vessif mqve venit dies, B 
has no fixed interest in, or right to, the purchase-money until the 
condition is accomplished. With regard to legacies, the dies 
cedlf, the time at which the eventual rights of the legatee were 
fixed, was the day of the testator’s death, excepting Avhen the 
vesting or fixing of these rights was suspended by a condition in 
the testament itself. The dies eenit, the time when the thing 
gi\en could be demanded, was not till the heir entered on the 
inheritance, and there was thus some one of whom to make the 
demand ; if the legacy was given after a term, or on a condition, 
the demand, of course, could not be made indies non ceuit) until 
the term had expired, or the condition was fulfilled. 

All alteration Avas made by the lex Papin Pnppa'a in fixing 
the dies red It at the day when the Testament was o})encd, not at 
that when the testator died (sec note to ]>aragr. 8); but this 
had been doin' away Avith, and the old hnv AAas in iorce under 
Justinian. (C. vi. 51. 1. 1.) * 

The legatee had the thing given exacljy as it Avas at the 
time of the dies eedif. He took it, Avith all the gains and losses 
that had accrued to it since the date of the testator’s death, 
and directly his rights Avere fixed, they Avere transmissible to his 
heirs. 

But if a testator gave his liberty to one of his sla\es as a 
legacy, there Avas in this case an exception to the rule that the 
dies cedlt dates from the death of the testator. If the gilt of 
liberty Avas given to a slave as a legacy, he could not begin to 
acquire for his oAvn benefit until an licir had enlered on the in- 
heritance, as it Avas requisite there should be some one to free 
him. The jieeifUuni, therefore, if given to him, Avould be such as 
it Avas Avhen the heir entered on the inheritance; Avhile, if the 
pevaUum Avas given to a stranger, it AA^onld be such as it Avas at 
the death of the testator, cxcejiting Avhen the peealuim was aug- 
mented by things derived from itself {ex rebus peetdiarlbas), as, 
for instance, if sheep or cattle, forming part of the peeuUum, had 
young. 

There Avas another case, that of personal serA itudes, in Avliich 
the^r//>5 cedlt dated from the entrance on the inheritance, not 
from the death of the testator. These servitudes Avere exclusively 
attached to the jierson of the legatee, and as they av ere not trans- 
missible to his heirs, there could be no interest in them until the 
actual enjoyment of them Avas commenced. 

The terms of the second rescript referred to in the text are 
given by Ulpian. (D. xxxiii. 8. 6. 4.) When the master en- 
franchised his slave himself, he Avas present to demand the 
peculium, and if he did not, it was considered evident that he 
intended the slave to teep it. Not so in a legacy of liberty, in 
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giving which the master might so easily forget the peculium that 
some expressions were required to show that he remembered it, 
and wished to give it to the slave, 

21. Tam autem corporales res le- 21. Things corporeal and incorpo- 

gari possunt, quam incorporales ; et real may be equally -well given as a 
Sieo quod defuncto debetur, potest legacy. Thus, the testator may give 
alicui legari, ut actiones suas heres a debt due to him, and the heir is then 
legatario priestet, nisi exegerit vivus obliged to use his actions for the be- 
testator 2>«cuniam 4 nam hoc casu nefit of the legatee, unless the testator 
legatum extinguitur. Sed et tale in his lifetime exacted jiayment, for 
legatum valet : Damnas esto heres in this case the legacy would become 
domum illius reficere vel ilium sere extinct. Such a legacy as this is also 
alieno liberare. good : let my heir be bound to rebuild 

the house of such a one, or to free him 
from his debts. 

D. XXX. 41 ; D. xxx. 39. 3, 4. 

The legacy of a debt due to the testator was usually called 
legatum nominis, (See D. xxx. 44. 6.) Of course the legatee 
could not sue for it, he could only compel the heir to sue for his 
benefit. , 

22. Si generalitor servus vel res 22. If a testator gives a slave or 

alia legetur, electio ISgatarii est, anytliing else as a legacy, without 
nisi aliud testator dixerit. specifying a particular slave or thing, 

the choice belongs to the legatee, un- 
less the testator’ has expressed the 
contrary. 

The jurists took care to lay down, with respect to what w’as 
called a legatum generis^ that the class of objects must not be one 
too wide. Legatum nisi certce rei sit, et ad certam personam 
deferatur, nullius est momentL (Paul. 8ent, iii. 6. 13.) For 
instance, the gift of ^ an animal ’ would have seemed rather in- 
tended to mock than to benefit the legatee, magis derisorium quam 
utile videtur, (D. xxx. 7.) 

Before Justinian, it depended on the formula with which the 
legacy was given whether the choice of the particular thing to 
be given to the legatee belonged to the heir or the legatee. In 
a legacy per vindicationem it belonged to the latter ; there was 
a real action for a thing which must have formed part of the 
testator’s actual estate. In a legacy per damnationern it belonged 
to the heir ; there was only a personal action against the heir as 
debtor, and the debtor might discharge the obligation in the ^vay 
most beneficial to himself. (Ulp. Reg, 24. 14.) 

The ‘main difference between a legatum generis and a legatum 
optionis was that in the latter the legatee could choose the best 
of the kind in the possession of the testator : in the latter the 
legatee could not choose tlie best, nor the heir the worst. 
(D. xxx. 1. 37 ; D. xxx. 5. 2.) 

23. Optionis legatum, id est, ubi 23. The legacy of election, that is 
testator ex sei^ suis vel aliis rebus when a testator directs his legatee to 
optare legatarium jusserat, habebat choose any one from among his slaves, 
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in se conditionem ; et ideo, nisi ipse 
legatarius vivns optaverit, ad here- 
dem legatum non transmittebat. 
Sed ex constitutione nostra et hoc ad 
meliorem statum roformatum est, et 
data est licentia heredi legatarii op- 
tare, licet vivns legatarius hoc non 
fecit. Et diligcntiore tractatu habi- 
to, et hoc in nostra constitutione ad- 
dituni est, ut sive plures legatarii 
existant quibus optio relicta est, et 
dissentiaiit in corpore eligendo, sive 
unius legatarii plures heredes et in- 
ter se circa optandum dissentiant, 
alio aliud corpus oligore cupiente, 
no pereat legatum (quod pleriquo 
pnidcnlium contra benevolentiam 
introducebant), fortunam esse hujus 
oj>tionis judicem, et sorte hoc esse 
diriinendum, ut ad quern sors veniat, 
illius sentontia in optione prmcellat. 
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or any other class of things, was for- 
merly held to imply a condition, so 
that if the legatee in his lifetime did 
not make the election, he did not 
transmit the legacy to his heir. But, 
by our constitution, we have altered 
this for the better, and the heir of the 
legatee is now permitted to elect, al- 
though the legatee in his lifetime has 
not done so. And, pursuing the sub- 
ject still further. We have added, that 
if there are several legatees to whom 
an option is left, and they differ in 
their choice, or if there are many heirs 
of one legatee, and they cannot agree 
what to choose, then to prevent the 
legacy becoming ineffectual, which the 
generality of ancient lawyers, contrary 
to all equity, decided would be the 
case, fortune must bo the arbitress of 
the choice, and the dispute must be 
decided by lot, so that liis choice, to 
whom the lot falls, shall prevail. 


D. xl. 9. 3 ; D. xxxvi. 2. 12. 8 ; C. vi. 43. 3. 


When once the dies cedit had fixed the lights of the legatee, 
he could transmit to his heirs all the rights he had himself. To 
this the Roman lawyers considered the legatum optionis an except 
tion, as intended to be personal to the legatee himself. Justinian 
decides that the exception shall not exist. (C. vi. 43. 3.) We 
must distinguish the legatum generis^ when an object, though an 
uncertain one, was given, from the legatum optionis^ where only 
the right to select an object was given. The former was never 
treated as an exception to the general rule of the dies cedit 

A testator might also leave as a legacy a part, as e.g. the 
half, of the inheritance (Tit. 23. 5. note); but still the heir 
took the whole inheritance as heir, and then had to divide it 
with the legatarius partiariuSy although the legatee was really 
not getting a particular thing, but a share of a universal suc- 
cession. (Gai. ii. 254.) 

24. Lcgari autem illis soils po- 24. A legacy can be given to those 
test, cum quibus testament! factio only, with whom the testator has testa- 
est. menti factio. 

D. xH. 8. 7. 


We have already said (Tit. 14. 2) that the necessity of having 
the rights of citizenship in order to make, to witness, or to 
profit by a testament, excluded all peregrinu But even among 
those who were otherwise in a position to take as heirs or le- 
gatees, there were some who at different periods were specially 
precluded : 

Firsty the Latini Juniani (see Bk. i. Tit 5. 3) could not 
be appointed tutors by testament, nor could^ they benefit at all 
by a testament, unless they had the full rights of citizenship 
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at the time of the testator’s death, or acquired them within a 
hundred days after his decease. (Gai. i. 23 ; Ulp. Reg. 17. 1 
and 22. 2.) 

Secondly, by the lex Voconia (585 A.u.c.), the general object 
of which was to prevent the accumulation of large sums in 
the hands of women, no woman could be instituted by a person 
rated in the census as possessing a fortune of 100,000 asses. 
(Gai. ii. 274.) 

Thirdly, by the lex Julia de maritandis ordinihus, unmarried 
persons could take nothing under a testament, unless they were 
married at the death of the testator, or within one hundred days 
after his decease ; and by the lex Papia Poppcea persons married, 
but childless, could only receive one-half of what was left them. 
{Ulp. Reg. 17. 2 and 22. 3.) 

Lastly, the disabilities of the lex Julia and the lex Papia 
Poppaa were removed by the Christian emperors ; but a new 
kind of disability was created, by enacting that no licrctic should 
take anything whatever, even under a military testament. (C. i. 
5. 4, 5 and 22.) In the time of Justinian it may be said that 
every one had the testameuti factio, excepting harhari, deportati, 
and heretics. • 

25. incertis vero personis necpie 25. Formerly, it was not permitted 
legata iieqiio lideiconimissa oliiii re- that either legacies or Jideicomniissa 
liiiqni concessnm erat ; nam nec should he given to uncertain persons, 
miles quidem incertaj i)ersoiue po- and even a soldier could not leave 
terat relinquere, ut divus Hadrianus anything to an uncertain person, as 
rescripsit. Incerta autem i)ersona the Emi)eror Hadrian has decided by 
videbatur, quam incerta opinione a rescript. By an uncertain person 
animo suo testator subjiciebat ; vel- was meant one who is not present to 
uti si (^uis ita dicat : Quicumque the mind of the testator in any defi- 
filio tiliani suam in matrimonium de- nite manner, as if he should say : 
derit, ei heres mens ilium fundum Whoever shall give his daughter in 
dato. Illud quoque quod iis relin- marriage to my son, to him let my 
quebatur, qui j^^^t testamentum heir give such a piece of land. So, if 
scriptum primi consules designati he had left anything to the ])ersons 
erunt, mque incerta) persona) legari first appointed consuls after his testa- 
videbatur, et denique multse alia) ment was written, this also would have 
ejusmodi species sunt. Libertas been a gift to uncertain persons, and 
<luo(pie incerta) persona' non vide- there are many other similar examines, 
batur posse dari, quia placebat no- Freedom likewise could not bo con- 
minatim servos liberari. Sub certa f erred upon an imcertain person, for 
vero demonstratione, id est, ex cer- it was necessaiy that all slaves should 
tis personis incertae ijersonm recte bo enfranchised by name ; but a legacy 
legabatur ; veluti. Ex cognatis meis given with a certain demonstra^on, 
qui nunc sunt, si quis filiam meam that is, to an uncertain i)erson among 
uxorem duxerit, ei heres mous illam a number of persons certain, was valid, 
rem dato. Incertis autem j)ersonis as : Among my existing cognaii^ if any 
legata vol fideicommissa relicta, et one shall marry my daughter, let my 
per errorem soluta, repeti non posse heir give him such a thing. But, if a 
sacris constitutionibus cautum erat. legacy or Jideicommissnm to uncertain 

l)ersons had been paid by mistake, it 
was provided by the constitutions, that 
such persons could not be called on to 
refund. ^ 

Gai. ii. 238, 239. 
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Neque Jideicommissa, It was by a senatus-consultuniy in the 
time of Hadrian, that the law was thus settled with respect to 
jideicommissa, (GrAi. ii. 287.) Previously, a gift by way of 
Jideicommissum to an uncertain person had been valid. 

The lex Furia Caninia (Gai. ii. 239) required that slaves to 
whom freedom was given by testament should be expressly named, 
juhet servos nominatim liherari. 


26. Postumo quoque alieno inu- 
tilitor logabatur. Est autom alienus 
postiiinus, cpii natus inter siios here- 
des testatori futunis non est ; ider)- 
que ex cmancipato filio conceptns ne- 
X)Os extraneus erat postumus avo. 


Gai. 


26. Formerly, a legacy to a post- 
humous stranger Vas ineffectual ; a 
posthumous stranger is any one who, 
if he had been born before the death 
of the testator, would not have been 
numbered among his sid heredes, and 
so a posthumous grandson, the issue 
of an emancipated son, was a posthu- 
mous stranger with regard to Ids grand- 
father, 
ii. 241. 


We have already seen (see Tit. 13. 1) how the rigour of this 
princijdc came to be modified with respect to a posthiihious 
saus heres. It was as an iucerta persona that tlfc ])Osthu- 
mous child was originally excluded from taking either as heir or 
legatee. 


27. These points have not, how- 
ever, been left without proper altera- 
tion, for a constitution has been placed 
in our code by which tlie law has been 
altered, not only as regards inherit- 
ances, but also as regards legacies and 
fidvlcommhsa. This alteration will ap- 
l)ear from the constitution itself. But 
not even by our constitution is the no- 
mination of an \incertain tutor pennit- 
ted, for it is incumbent u])on eveiy pa- 
rent to take care that his i)osterity have 
a tutor by a determinate appointment. 

C. vi. 48. 

There was, probably, a constitution treating of this subject 
inserted in the first Code (see Introd. sec. 29), which was not 
given in the Code we now have. 

28. Postumus autem alienus he- 28. A posthumous stranger could 
res institui et antea poterat et nunc formerly, and may now, bo appointed 
potest ; nisi in utero ejus sit, quae heir, unless it ajipear that he has been 
jure nostro uxor esse non potest. conceived by a woman who by our 

law could not have been married to 
his father. 

Gai. ii. 242. 287 ; B. xxviii. 2. 9. 1. 4. 

Posthumous children, who, if bom in the testator’s lifetime, 
would not have been in his power (this is the meaning of alienvs)^ 
could not be instituted heirs under the civil law ; but the praetor 
gave them, if instituted, the possessio honorum, Justinian per- 
mitted their institutiofl. (See Bk. iii. Tit. 9. pr.) 


27. Sod nec hujusmodi species 
poiiitub est sine justa emendatione 
relicta ; cum in nostro codico consti- 
tutio posita est, per quam et huic 
parti inedemur, non solum in here- 
ditatibus, sod etiam in legatis et 
fideicommissis : quod evidenter ex 
ipsius constitutionis loctione clares- 
cit. Tutor autem nec per nastram 
constitutionem incertus dari debet, 
(piia certo judicio debot ([uis pro tu- 
tela Slue posteritati cavere. 
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Nisi in liter 0 ejus sit, that is, unless the posthumous child is 
the child of the testator, and of a woman whom the testator could 
not have married. 


29. Si quis in nomme, cogno- 
mine, pnenomine logatarii erraverit, 
si do persona constat, nihilominns 
valet Icgatum. Idemqne in here- 
dibiis servatur, ct recte ; nomina 
enini significandonvm lionnnum ^a- 
tia reperta sunt, qui si alio qnolibet 
modo intelligantur, nihil interest. 


29. Although a testator may have 
mistaken the nomen, cognomen, or pjvr- 
'tiomen of a legatee, yet, if it is certain 
who is the person meant, the legacy is 
valid. The same holds good as to 
heirs, and with reason ; for the use of 
names is but to point out persons ; 
and, if they can be distinguished by 
any other method, it is the same thing. 


D. xix. 4. 


30. Closely akin to this is the rule 
of law, that a legacy is not rendered 
void by a false description. For in- 
stance, if the testator were to say, I 
give as a legacy 8tichus bom my 
slave ; in this case, although Stichus 
was not bom in the family, but 
bought, yet, if it is certain who is 
meant, the legacy is valid. And so if 
a testator marks out the particular 
slave in this way ; I bequeath Stichus 
my slave, whom I bought of Seiiis ; 
yet, although he was bought of an- 
other, the legacy is good, if no doubt 
exists as to the slave intended to bo 
given. 

D. XXXV. 1. 17, pr. and 1 . 

33. Longe magis legcito falsa 31. Much less is a legacy rendered 
'causa non nocet, veluti cum ejuis ita invalid by a false reason being as- 
dixerit, Titio, quia me absente ne- signed for giving it ; as, if a testator 
gotia mea curavit, Stichum do lego ; says, I give my slave Stichus to Titius, 
vel ita, Titio, quia patrocinio ejus because he took care of my aftairs in 
capital! crimine liberatus sum, Sti- my absence ; or, because I was ac- 
chum do lego. Licet enim neque ne- quitted upon a capital accusation, by 
gotia testatoris umquam gessit Ti- liis undertaking my defence. For 
tins, neque patrocinio ejus liberatus although Titius has nevxr taken care 
list, legatum tamen valet. Sed si of the affairs of the deceased, and 
conditionaliter enuntiata fuerit cau- although the testator was never ac- 
sa, aliud juris est, veluti hoc modo : quitted by means of Titius defending 
Titio, si negotia mea curavit, fundum him, the legacy will be valid. But 
•do lego, it is quite different if the reason has 

been assigned under the form,, of a 
condition, as, I give to Titius such a 
piece of ground, if he has taken care 
of my affairs. 

D. XXXV. 1. 17. 2, 3. 

Ulpian shortly sums up the law of this and the two last 
paragraphs by the rule, ^ Neque ex falsa fJemonstratione, neque ex 
falsa causa legatum infirmaturJ^ (Ulp. Reg. 24. 19.) 

Of course if the cause was so given a& to constitute a con- 


30. Huic proxima est ilia juris 
regula, falsa demonstratione legatum 
non perimi, veluti si c^uis ita legave- 
rit, Stichum servum meum vemam 
do lego ; licet enim non vema sed 
emi)tus sit, si do servo tamen con- 
stat, ^itilo est legatum. Et conve- 
nienter si ffca demonstraverit, Sti- 
chum servum quern a Seio cmi, sitque 
ab alio emptus, utile cs^ legatum, si 
do servo constat. 
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dition, the legacy was only valid, if the condition had been 
accomplished. 

32. An servo lioreclis rccte loga- 32. The question lias been raised, 

mus, quseritur. Et constat pure whether a testator can give a legacy 
inutiliter legari, nee quicquam pro- to tlie slave of his heir ; and it is evi- 
ficere, si vivo testatoro do potestato dent that such a legacy is quite in- 
heredis exierit ; quia quod inutile effectual, nor is it at all helped by the 
foret legatum, si statim post factum slave having been freed from the 
testamentum decessisset testator, jiowcr of the heir in the lifetime of the 
non hoc ideo debet Valero quia diu- testator ; for a legacy which would 
tins testator vixerit. Sub conditiono have been void if the testator had 
vero recte legatur, ut re(j[uiramus an expired inmiediately after he had made 
quo tempore dies legati cedit, in the testament, ought not to become 
potestato heredis non sjt. valid, merely because ho luqjpeiied to 

enjoy a longer life. Hut a testator 
may give the legacy to the slave under 
a condition, and then wo have to en- 
(juire whether, at ilie time when the 
right to the legacy becomes fixed, the 
slave has ceased to be in tlie power of 
the heir. 

Gai. ii. 244 ; D. xxxiv. 7. 1 . 

This paragraph is based on the rcgula Catonidtia (see note on 
paragrai)h 10), though no express allusion to it is made. As to 
the doubts entertained on the subject, sec Gai. ii. 244. 

33. Ex diverse, horedo institute 33. On the contrary, it is not 

servo, quin domino recte etiam sine doubted, but that if a slave is ap- 
conditioue legetur, non dubitatur ; pointed heir, a legacy may be given 
nam ctsi statiin post factum testa- to his master unconditionally ; for, 
mentum decesscrit testator, non ta- although the testator should die in- 
men apud cum qui heres sit dies stantly, yet the riglit to the legacy 
legati cedere intelligitur ; cum here- immediately after making the testa- 
ditas a legato separata sit, et possit ment, does not immediately accrue to 
l)er eum servum alius heres effici, the heir ; for the inheritance is sepa- 
si prinsqnam jussu domini adeat, in rated from the legacy, and another 
alterius potestatem translatus sit, may become heir by means of the slave, 
vel inanumissus ipse licres cfheitur : if he should ho transferred tf) the power 
qnibus casibus utile est legatum, of a new master, before he has entered 
‘Quod si in eadem causa permanscrit, upon the inheritance, at the command 
et jussu legatarii adierit, evaiiescit of the master, who is the legatee ; or 
legatum. the slave himself, if eiifriiuchiBod, may 

become heir ; cT-nd, in these cases, the 
legacy would bo good. But, if the 
slave should remain in the same state, 
and enter upon the inheritance by 
• order of the legatee, the legacy is at an 

end, 

Gai. ii. 245. 

34. Ante heredis institutionem 34. Formerly, a legacy placed be- 
inutiliter antea legabatur, scilicet fore the institution of the heir was in- 
quia testamenta vim ex institution© effectual, because a testament receives 
heredum accipiunt, et ob id veluti its efficacy from the institution of tho 
caput atque fundamentum intelli- heir, and it is thus that the institution 
gitur totius testamenti heredis in- of the heir is looked on as tho head 
fititutio. Pari ratione libertas and tho foundation of the testament. 
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ante heredis institutionem dari po- So, too, freedom coiild not be given 
terat. Sed quia incivile esse puta- before the institution of the heir. But 
vimus ordinem (luideni scripturjo we have thought it unreasonable that 
sequi, quod ct ipsi aiitiquitati vitu- the mere order of writing should be 
perandum fuerat visum, spemi au- attended to, in contempt of the real 
tern testatoris voluntatem, per nos- intention of a testator — a thing of which 
tram constitutionem et hoc vitium the ancients themselves seem to have 
emendavimus ; ut liceat et ante disapproved. We have, therefore, by 
heredis institutionem et inter mediae our constitution, amended the law in 
heredum institutiones legatmn re- this point ; so that a legacy, and much 
linciucre, et multo •magis Hbei*tatem more a grant of liberty, which is alwaya 
cujus usus favorabilior est. favoured, may now be given before the 

institution of an heir, or among the 
institutions of heirs where more than 
one. 

Gai. ii. 229, 230 ; C. vi. 23, 24. 

The nomination of a tutor, as not constituting any burden on 
the inheritance, had already been made an exception to the rule, 
that nothing in a testament could be valid that preceded the in- 
stitution of the heir. (Gai. ii. 231.) 

35. Postmortem quoquo heredis 35. A legacy made to take effect 

aut legatarii simili modo inutiliter after the death of an heir or legatee, 
legabatur, veluti si qips ita dicat : was also ineffectual ; as, if a testator 
Cum heres mens mortuus erit, do said, ‘ When my heir is dead, I give as. 
lego. Item, pridie quam heres aut a legacy,^ or thus, ‘ I give as a legacy on 
legatarius morietur. Sed simili the day preceding the day of the death 
modo et hoc correximus, firmitatem of niy heir, or of my legatee.’ But we 
Imjusmodi legatis ad lideicommis- have corrected the ancient rule in this 
sorum similitudineni prmstantes, ne respect, by giving all such legacies the 
vel hoc casu deteiior causa lega- same validity as fidekommissa ; lest 
tonim quam fideicommissorum inve- trusts should be found in this respect 
niatur. to bo more favoured than legacies. 

Gai. ii. 232 ; C. iv. 38. 11 ; C. iv. 11. 

Gains remarks, that the second of these forms, Pridie quam, 
though objected to because the time when the right was fixed 
could not be known until the heir was dead, was not objected to 
on any very good ground. For all that the principles of law 
forbad was, that the interest should not be fixed until after the 
death of the heir, for then it would have been the heir’s heir, and 
not the heir, that was charged ; and that it should not be fixed 
until after the death of the legatee, for if he had no vested 
interest in his life, he could have nothing to transmit. But a 
legacy made so as to give a fixed right the day before either of 
their deaths, was not open to the same objections. * 

36. Pounm ({UDcpie nomine inuti- 30. Also, formerly, if a testator 
liter legabatur ct adimebatur, vel had given, revoked, or transferred a 
transferebatur. Pcenm autem no- legacy by way of penalty, he would 
mine legari videtm* quod coercendi have done so ineffectually. A legacy 
heredis causa relinquitur, quo magis is considered as given by way of a 
aliquid faciat aut non faciat : veluti penalty, when it is intended to con- 
si quis ita scripserit, Heres mens, si strain an heir to do or not to do some- 
filiam suam in matrimonium Titio thing ; as, if a testator said, ‘ If my heir 
collocaverit, vel ex diverse si non gives his daii^hter in marriage to Titius, 
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coUocaveiit, dato decern aureos Seio ; 
ant fii ita scripserit, Heres mens, si 
servum Stichnm alienaverit, vel ex 
diverse si non alienaverit, Titio 
decern anreos dato. Et in tantnm 
hsec regula observabatnr, nt qnam 
pluribns principalibns constitntioni- 
nibus significetur, neo principem 
quidem agnoscere quod ei poensc no- 
mine legatnm sit. Nec ex militis 
qnidem testamento talia legata vale- 
bant, quamvis alim militum volnn- 
tates in ordinandis testamentis yalde 
observabantnr. Quinetiamnecliber- 
tatem poense nomine dari posse place- 
bat. Eo amplins nec heredem poensa 
nomine adjici posse Sabinns existi- 
mabat, velnti si qnis ita dicat, Titius 
heres esto, si Titius filiam snam Seio 
in matrimonium coUocaverit, Seius 
quoque heres esto. Nihil enim in- 
tererat, qua ratione Titius coerce- 
retur, utrum legati datione an co- 
heredis adjectione. Sed hujusmodi 
scrupnlositas nobis non placuit, et 
generaliter ea qute relinquuntur, 
licet poenaa nomine fuerint relicta 
vel adempta vel in alios translate, 
nihil distare a ceteris legatis con- 
stituimus vel in dando vel in adi- 
mendo vel in transferendo: exceptis 
videlicet iis quaa impossibilia sunt, 
vel legibus interdicta, aut alias pro- 
brosa, Hujusmodi enim testamen- 
torum dispositiones valere, electa 
meorum temporum non patitur, 

Gai. ii. 235, 23 
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or, if he do not give her in marriage 
to Titius, let him pay ten mmi to 
Seius ; * or, thus, ^ If my heir shall 
alienate my slave Stichus, or, if my 
heir shall not alienate my slave Stichus, 
let him pay ten aurei to Titius.^ And 
this rule was so rigorously observed, 
that it was expressly ordained by many 
constitutions, that even the emperor 
would not receive a legacy whidh was 
given by way of a penalty, nor could 
such a legacy be valid, even when 
given by the testament of a soldier; 
^though, in every other respect, the 
intention of a testator in a military 
testament was scrupulously adhered 
to. And even freedom coidd not be 
given by way of a penalty ; still less, 
in the opinion of Sabinus, could another 
heir be added ; as if, for instance, a 
testator said, ‘ Let Titius be my heir, 
but if he givts his daughter in marriage 
to Seius, let Seius also be my heir.’ It 
made no difference how Titius wsis put 
under constraint, whether by the gift 
of a legacy, or ^he addition of a co- 
heir. But this scrupulous severity has 
not ]gleased us, and we have therefore 
ordained generally that things left, 
revoked, or transferred by way of 
penalty, shall be treated as other lep;a- 
cies, with the exception of anythmg 
that may be impossible, prohibited by 
law, or contrary to good manners, 
for the principles of our age will not 
permit testamentary dispositions of 
such a character. 

I. 243 ; C. vi. 41. 


It is rather difficult to say how this rule sprang? up in Eoman 
law, or how the gift of a legacy pcence nomine differed from an 
ordinary condition. Theophilus, in his Paraphrase, gives as one 
reason that a legacy ought to spring from a feeling of kindness to 
the legatee, and not be used as a means to punish another. For 
want of a better reason, we may be content with this. 

The sections of this Title may be arranged under five heads. 
The first treats of the definition and general notions of a legacy 
(paragr. 1, 2, 3, 8) ; the second treats of the objects given by a 
legacy (paragr. 4, 5, 6, 7, 9, 10, 11, 12, 13. 14, 15, 21, 22, and 
23); the third treats of the persons to whom legacies can be 
given (paragr. 24,^ 25, 26, 27, 28, 32, and 33) ; the fourth of 
rules as to the position, terms, and construction of legacies (paragr. 
29, 30, 31, 34, 35, and 36) ; and the fifth, of the loss, diminution, 
ormcreaseof things given by legacies (paragr. 16, 17, 18,i»r9, 20). 
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Tit. XXI. DE ADEMPTIONE ET TRANSLATIONE 
LEGATORUM. 

Adeinptio legatorum, sive eodem The revocation of a legacy, whether 
testamento adimantur legata sive made in the same testament or in a 
codicillis, firma est, sive contrariis codicil, is valid, and may be made in 
verbis fiat ademptio, veluti si quod terms contrary to those of the gift, as 
ita quis legaverit do lego, ita adi- when a testator gives in these terms, 
raatur non do non lego ; sive non ‘ I give as a legacy,’ and revokes it by 
contrariis, id est, aliis quibuscumque saying, ‘ I do not give as a legacy ; ’ or 
verbis. in terms not contrary, that is, in any 

other form of expression, 

D. xxxiv. 4. 3. 11. 

It was considered necessary, in the times when weight was 
attached to the formula under which the legacy was given, that 
the legacy should be revoked by words exactly opposite (can- 
trariis verbis) to those by which it was given, as in a legacy per 
vindicatfcnem the revocation ought to have been by the words 
‘ non do^ non lego^ (Ulp. Reg. 24. 29.) 

The text only» speaks of direct revocation of legacies by an 
express declaration of the testator’s wishes in some testamentary 
document ; but it was also revoked by the mere wish of the 
testator {nuda voluntate^ D. xxxiv. 4. 3. 11) that it should be re- 
voked being in any way declared. In such a case the legacy 
was not, strictly speaking, taken away ; but the legatee who 
brought an action for it might be repelled by an exception of 
dolus malus. We have seen, in the last Title (paragr. 12), that 
a sale of the thing given as a legacy was held to be or not to be 
a revocation of the legacy, according as the testator intended or 
did not intend that such should be its effect. 

A legacy was also considered to be revoked by implication if 
something occurred after it was given which made it impossible 
to believe that the testator could have continued to wish the 
legatee to profit by his bounty ; as, for instance, if a notorious 
and deadly enmity sprang up between them. (D. xxxiv. 4. 3. 11.) 

1. Transferri quoque legatum ab 1. A legacy may also be transferred 
alio ad alium potest, veluti si quis from one person to another ; as, ‘ I 
ita dixerit hominem Stichum queni give as a legacy to Seius my slave 
Titio legavi Seio do lego, sive in Stichus, whom I have given as a le- 
eodem testamento sive in codicillis gacy to Titius,’ whether this be done 
hoc fecerit. Quo casu simul Titio in the same testament or in codicils ; 
adimi videtur et Seio dari. and then at the same time a legacy is 

taken from Titius and given to Seius. 

D. xxiv. 4, 5. 

The translation had two effects : it took away a legacy from 
one person and gave it to another ; but it might have either 
effect without the other. The original legatee might be dead, 
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and thus the legacy useless, and yet the gift to the new legatee 
would be valid ; or the new legatee mi^ht subsequently die, and 
yet the legacy would be lost to the original legatee. (D. xxxiv. 
4. 20.) 


Tit. XXII. DE LEGE FALCIDIA. 

Superest ut de lege Falcidia dis- It remains to speak of the lex Fal- 
piciamus, qua modus novissime le^- cidta, by which legacies have received 
tia impositus est. Cum enim olim their latest limitations. By the law of 
lege duodecim tabularum libera the Twelve Tables, a testator was per- 
erat legandi potestas, ut liceret vel mitted to dispose of his whole patri- 
totum patrimonium legatis erogare mony in legacies ; for the law said, 
(quippe ea lege ita cautum esset, ‘As a man has disposed of his i)ro- 
uti legassit sum rei, ita jus esto), perty, so let the law be ; ’ but it was 
visum est hanc legandi licentiam thought proper to restrain this licence 
coarctare. Idque ipsorum testato- even for the benefit of testators thorn- 
rum gratia provisum est, ob id quod selves, because they frequently died 
plerumque intestati moriebantur, intestate, the heirs they instituted re- 
recusantibus scrij^tis heredibus pro fusing to enter upon an inheritance 
nullo aut minimo lucro hereditates from which they could receive little 
adire. Et cum super hoc tarn lex or no profit. With this object the lex 
Furia quam lex Voconia latm sunt, Furia and the hx Vownia were passed ; 
quarum neutra sufticiens ad rei con- and lastly, as neither of these was 
summationeiu videbatur, novissime found adequate to the i)urpose, the lex 
lata est lex Falcidia, qua cavetur ne Falcidia was enacted, which forbids a 
plus Icgare liceat quam dodrantem testator to give more in legacies than 
totorum bonorum, id est, ut sive three-fourths of all his property ; so 
unus heres institutus esset, sive that, whether there bo one or more 
plurcs, apud oum eosve pars quarta heirs instituted, there must now re- 
remaneret. • main to him, or them, at least one- 

fourth part of the whole. 

Gai. ii. 224. 227. 

The lex Faria testamentariay which must not be confounded 
with the lex Furia^ or Fusia Caninia^ restraining the testamentary 
manumission of slaves (Bk. i. Tit. 7 ), was a i)lebiiicitnm ^ probably 
of the year 571 A.u.C. Gaius thus acquaints us with its pro- 
visions : — ‘ Qwfl, exceptls j)erso7iis quihusdam, cceteris plus mille 
assibus legatorum nomine mortisve causa caper e pennissum non 
est more than 1000 asses could not be given as a legacy. The law 
failed to effect its object, as the testator was not restrained in the 
number of legacies he might give, but only in the amount of each 
legacy. (Gai. ii. 2. 25.) 

The lex Voconia^ also called testamentariay was a plehiscitum, 
of which the year 585 A.U.C. is given as the date. Gaius says of 
it, ‘ Qua cautum est, ne cui plus legatorum nomine mortisve causa 
capere liceret, quam heredes caperent'^ no legatee was to have 
more than each heir had. This law also failed in its object ; as, 
by multiplying the number of legatees and giving each a trifling 
amount, the sum received by the heirs, which would be equally 
small, might be too trifling to make it worth their while to enter 
on the inh^eritance, (Gai. ii. 226.) 

The lex Falcidia w^s a plebiscitum passed in the year 714 

B 2 
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A.U.C. Its principles were extended to Jideicommissa by the 
senatus-consultum Pegasianum (see next Title) ; to Jideicommissa 
imposed on heredes ah intestato by a rescript of Antoninus Pius 
(D. XXXV. 2. 18); to donations mortis causa by a rescript of 
Severus (C. vi. 50. 5) ; and lastly, to donations between husband 
and wife. (C. vi 50. 12.) The mode in which the heir would 
avail himself of the lex Falcidia would be by repelling by an 
exception the legatee who demanded the whole of his legacy, 
when less than' the whole was due by the lex Falcidia. 

The part reserved to the heir is spoken of by the jurists as 
quarta or Falcidia. The commentators more usually em 2 )loy 
the full term quarta Falcidia. 


1. Et cum qufflsitum esset duo- 
bus heredibus institutis, veluti Titio 
ot Seio, si Titii pars aut tota ex- 
hausta sit legatis quoe nominatim ab 
eo data sunt aut supra modum one- 
rata, a Seio vero aut nulla relicta 
sint legata aut quoe partem ejus 
dumtaxat^in partem dimidiam mi- 
nuant, an quia is quartam partem 
totius horeditatis aut £mi)lius habet, 
Titio nihil ex legatis qnoe ab co re- 
licta sunt, retinere liceret. Placuit, 
ut quartam partem suae partis sal- 
vam habeat, posse retinere ; etenim 
in singulis heredibus ratio legis Fal- 
cidia) i^onoiida est. 


1. When two heirs are instituted, 
as Titius and Seius, a question has 
been raised : supposing the share of 
Titius in the inheritance is either en- 
tirely absorbed, or very heavily bur- 
dened with legacies specifically charged 
upon it, while the share of Seius is 
wholly free, or has legacies charged on 
it only up to half its amount, in such 
a case does the circumstance of Seius 
having a clear fourth or more of the 
inheritance, prevent Titius from re- 
taining out of the legacies charged 
upon liis share, enough to seciu*e a 
fourth part of his own moiety to him- 
self ! It has been decided that Titius 
may retain the fourth of his own share, 
for the calculation of the lex Falcidia 
is applicable to each heir sei)arately. 

77. 


D. XXXV. 2. 


The testator is here supposed to give a distinct share of his 
inheritance to two different persons, and to burden one share 
with legacies while leaving the other free. The heir whose 
share is burdened is entitled to have a clear fourth of his share, 
although the legatees would be getting less in the whole than 
three-K>urths of the inheritance. The reason was probably this : — 
Under the old civil law, if one heir refused to enter, his share 
accrued to the co-heir who did enter free of all burdens (sine 
onere). Unless, therefore, the heir whose share was burdened had 
been induced by the right of retaining the Falcidian fourth to 
enter, he would have refused to enter, and his share would have 
accrued sine onere to the co-heir, and the legatees would have got 
nothing. Under the leges caducarice the accrual took place 
cum onere ; but even then, although, if the free share accrued to 
the owner of the burdened share, the two were taken as one 
for the benefit of the legatees, and the heir who took both could 
take nothing more than a fourth of the two conjoined, if the 
legacies were suflScient to exhaust the Remainder, yet, if the 
burdened share accrued to the owner of the free share, he kept 
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his free share unimpaired, and was allowed to keep a clear fourth 
of the burdened share. (D. xxxv. 2. 78.) 

2. Quantitas autem patrimonii ad 2. In order to apply the Ux Fal 

quam ratio legis Falcidise redigitur cidia, regard is had to the value of 
mortis tempore spectatur. Itaque si, the estate at the time of the testa- 
verbi gratia, is qui centum aureorum tor’s death. Thus, for instance, if 
patrimonium in bonis habebat, cen- he, who is worth a hundred aurei at 
turn aureos legaverit, nihil legatariis his decease, bequeaths the whole hun- 
prodest, si ante aditam hereditatem dred in legacies, the legatees receive 
per servos heroditarios aut ex partu no advantage, if the itiheritance, before 
ancillarum hereditariarum aut ex it is entered upon, should so increase 
foetu pecomm tantuni accesserit by the acquisition of sLaves, the birth 
hereditati, ut centum aureis legato- of children to female slaves, or the 
rum nomine erogatis heres quartam produce of cattle, that, after a full 
partem liereditatis habiturus sit ; sed payment of the one hundred aicrei in 
necesso est ut nihilominus quarta legacies, a clear fourth of the whole 
pars legatis detraliatur. Ex diverse, estate would remain to the heir, for 
si septuaginta quinque legaverit, et the legacies notwithstanding would 
ante aditam hereditatem in tantum still be liable to a deduction of ono- 
decreverint bona incendiis forte, aut fourth. On the contrmy, if the testa- 
naufragiis aut morte servorum, ut tor has given only seventy-fivo aurei 
non amplius quam septuaginta quin- in lejpicies, then although, before the 
que aureorum substantia vel etiam entrance of the heir, the estate should 
minus relinquatur, solida legata so decrease by fire, shipwreck, or the 
debentur. Nec ca res damnosa est loss of slaves, ihat its -whole value 
lieredi, cui liberum est non adire should not be more than seventy-live 
hereditatem : qure res efficit ut sit aurei or loss, yet the legacies would 
necesse legatariis, ne destitute tes- still be duo without deduction. Nor 
tamento nihil consoquantur, cum is this prejudicial to the heir, who 
herede in portionem pacisci. is at liberty to refuse the inheritance, 

but it obliges the legatees to come to 
terms with the heir, so as to get a 
part, lest, if the testament were aban- 
doned, they should lose the whole. 

, D. xxxv. 2. 73. 

The calculation under the lex Falcidia was made at the time 
of the testator’s death, in accordance with the rule l)y which the 
dies cedit for most legacies was fixed at that time. It was, more- 
over, made then, even if the dies cedit was fixed at some other 
time. Between the death of the testator and tlie time of the heir 
entering on the inheritance, the estate might be so deteriorated 
as to make it disadvantageous to the heir to enter ; and in order to 
persuade him to do so, the legatees would have to enter into a 
compromise with him. 

• 

3. Cum autem ratio legis Falcidim 3. When the calculation of the Ux 

ponitur, ante deducitur ms alienum, Falcidia is made, the testator’s debts, 
item funeris impensa et pretia ser- his funeral expenses, and the price 
yorum manumissorum : tunc deinde of the manumission of slaves, are 
in reliquo ita ratio habetur, ut ex eo deducted, then what remains is di- 
quarta pars apud heredes remaneat, vided, so that a fourth part remains 
tres vero partes inter legatarios dis- for the heir, and the other three parts 
tnbuantur, pro rata scilicet portione are divided among the legatees in 
ejus^ quod cuique eorum legatum proportion to the amount of their 
fuerit. Itaque si fingamuif quadrin- respective legacies ; for example, let 
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genioB aoreoB legates esse, et patri- us suppose four hundred omti 
monii quantitatem ex qua legata have b^n giyen in le^des, and the 
erogari oportet quadringentorum estate out of which the legacies are 
esse, quarta pars legataiiis singulis to be paid is worth no more, each 
debet detrahi ; quod si trecentos legatee must haye a fourth part sub- 
quinquaginta le^tos fingamus, oc- tracted from his legacy ; but, if we 
taya debet detr^. Quod si quin- suppose that the testator gaye in le- 
gentos legayerit, initio quinta deinde games three hundred and fifty ai 4 rei, 
quarta detrahi debet : ante enim then an eighth ought to be deducted, 
detrahendum est quod extra bono- And if he gaye fiye hundred m/rt% in 
rum quantitatem est, deinde quod legacies, first a fifth must be deducted, 
ex bonis apud heredem remanere and then a fourth. For that which 
oportet. exceeds the real yalue of the goods of 

the deceased must first be deducted, 
and then that which is to remain to the 
heir. 

D. XXXV. 2. 1. 19 ; D. xxxv. 2. 39 ; D. xxxv. 2. 73. 5. 

Octava debet detrahi^ i,e. one-eighth of the whole, or fifty aurei^ 
must be deducted from the whde sum given to the different 
legatees, the sum to be deducted from each share being in pro- 
portion to the relative amount of that share. Each share would 
be dimii^shed by one-seventh. 

The lex Falcidia did not apply to military testaments. (D. 
xxxv- 2. 17.) • 

a Novel (1. 2. 2) Justinian provided that the Falcidian 
fourth should never be retained by the heir if the testator ex- 
pressly forbad its retention. If the heir renounced the inheri- 
tance, the legatees and other persons who were designed by the 
testator to take under the testament might, on giving security for 
carrying out all the dispositions of the testament, receive the 
inheritance. Even if the testator had not forbidden the retention 
of the fourth, it could not be retained unless the heir made an 
inventory of the property of the deceased. If he accepted the 
inheritance without making an inventory, he had to pay the 
legatees in full, even if he was obliged to draw upon his private 
funds to do so. 


Tit. XXIII. DE FIDEICOMMISSAEIIS 
HEKEDITATIBUS. 

^ Nunc transeamus ad fideicom- Let us now pass to fideicommissa ; 
missa. Et prius est ut de heredita- and first we will treat of fideicommis- 
tibus fideicommissariis videamus. sary inheritances. * 

Gai. ii. 246, 247. 

Fideicommissa, that is, trusts, might be compared to the insti- 
tution of heirs, if the trust embraced the whole inheritance, and to 
the gift of legacies, if it embraced only a part. In the former 
case they were termed by the jurists Jideicommissarice hereditates; in 
the latter, ^deicommissa singulce rei. The text proceeds to speak 
of the fideicommissarice hereditates. 

The word Jideicommissum has been gfenerally retained in the 
translation, instead of trusts, because, as fideicommissa include 



LIB. 11. TIT. xxni. 247 

only trusts carrying out the last mshes of a deceased person, the 
word trusts, which is used much more widely in its application, 
might lead to confusion. 

Ulpian gives {Beg. 25. 1) the following definition of 2 kjidei^ 
commissum : ^ Quod non civilibns verbis ^ sed precative relinquitur ; 
nec ex rigore juris civilis prqficiscitury sed ex voluntate datur relin- 
quentis.^ 


1. Sciendum itaque et omnia 
fideicommissa primis temporibus in- 
iirma esse, quia nemo invitus coge- 
batur preestare id de quo rogatua 
erat. Quibus enim non poterant 
hereditatem vel legata relmquere, 
si relinquebant, fidei committebant 
eonim qui capere ex testamento 
poterant ; et ideo fideicommissa 
appellata sunt, quia nuUo vinculo 
juris, sed tantum pudore eorum qui 
rogabantur, continebantur. Postea 
divus Augustus semel iterumque 
gratia personarum motus, vel quia 
per ipsius salutem rogatus quis di- 
coretur, aut ob insignem quorum- 
dam perfidiam jussit consulibus 
auctoritatem suam interponere. 
Quod quia justum videbatur, et 
populare erat, paulatim conversum 
est in assiduam jurisdictionem ; tan- 
tusquo eorum favor factus est, ut 
paulatim etiam preetor proprius crea- 
retur, qui de fideicommissis jus di- 
ceret, quern fideicommissarium ap- 
pellabant. 


Gai. ii. 274, 275. 


1. At first ^/uZeicommissa were of 
little force ; for no one could be com- 
pelled against his will to perform 
what he was only requested to per- 
form. When testators were desirous 
of giving an inheritance or legacy to 
persons, to whom they could not di- 
rectly give either, they then entrusted 
them to the good faith of some per- 
son capable of taking by testament ; 
and fidsicommissa were so called, be- 
cause their performance could not 
be enforced by law, but depended 
solely upon the good faith of the 
person to whom they were Entrusted. 
Afterwards, the Emperor Augustus, 
having been frequently moved by 
consideration for certain persons, or 
because the request was said to have 
been made in the name of the empe- 
ror's safety, or on account of some 
striking instance of perfidy, com- 
manded the consuls to interpose their 
authority. Their intervention being 
favoured as just by public opinion, 
gradually assumed the character of a 
regular jurisdiction, and trusts grew 
into such favour, that soon a special 
proetor was appointed to give judgment 
in these cases, and received the name 
of Jideicommissarius. 

1. 286 ; D. i. 2. 2. 32. 


The freedom given by the introduction of obligatory trusts 
was singularly wide. A testator, in order to give anything, was 
obliged to do so by a regular testament, to adopt prescribed for- 
mulae, to use the Latin tongue. He could not give anything to 
a percgrinusy to a person proscribed, to a posthumous stranger, or 
to afi uncertain person. The system of Jideicommissa enabled 
him to give to almost any one he liked, and that in words the least 
formal, and even without a testament at all. The lieredes ab in- 
testato, if charged with a Jideicommissum by the person to whose 
property they succeeded, were obliged to fulfil it. A man might 
give his whole inheritance by a Jideicommissum to a woman whom 
he was prevented by the lex Voconia from instituting as heir 
(Gai. ii. 274); and Latewz (see Bk. i. Tit. 5. 2) could 

tdika Jideicommissa, thcTugh not inheritances or legacies. ^ (Gai. iL 
275.) The licence given to Jideicommissa was, indeed, diminished 
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by different enactments, and they were gradually placed more 
and more on the footing of legacies. Thus by one senatus^ 
con&ultum^ passed in the time of Hadrian, the power of giving a 
Jideicommissum to a peregrlnus (Gai. ii. 285), by another, the 
power of giving one to a posthumous stranger or uncertain person, 
was taken away. (Gat. ii. 287.) Again, the senatus-consultim 
Pegasianum subjected fideicommissa to the rules of the lex Papia 
PoppcBa (Gai. ii. 286) ; and a testamentary tutor could never be ap- 
pointed by a jideicommissum, (Gai. ii. 289.) Fideicommissa v/ere, 
indeed, always something beside and foreign to the nature of Koinan 
law. Augustus merely ordered that, in a case of great hardship, the 
consuls should interfere. Then a magistrate was created whose 
business it was to interfere in cases which warranted it; but 
there was nothing like an action at law to enforce Jideicom^ 
inissa, TlIiq fid ei commissar ins applied for aid as having equity on 
his side ; and if the magistrate chose to interfere, tlie regular 
course of the law was stayed, and the trust enforced. (Ulp. 
Reg, 25. 12.) The proceeding was always extra ordinem (Gai. 
ii. 258), and the jurisdiction was exercised throughout the year, 
while le^cies could only be claimed on days cum res aguutui\ of 
which, under Mapus Aurelius, there were 230 in the year. 
(Gai. ii. 279. Demange at, i. 790.) 

The fide icommis sum itself did not, like a legacy, directly trans- 
fer the property in an inheritance or in any particular thing, and of 
course did not give any right to a real action. The restitution or 
giving up of the inheritance was, however, effected by the mere 
consent of the lieir, even before tradition. 

2. In priniis igitur sciendnm est, 2. We must first observe, that some 
opus esse ut alicjui.s recto jure tes- one must be duly appointed heir in 
tamento heres instituatur, ejusque the testament ; and then it must be 
fidei committatur ut cam heredita- entrusted to his good faith to restore 
tern alii restituat ; alioquin inutile the inheritance to some other person ; 
est testamentum, in quo nemo heres for the testament is ineftectual in 
instituitur. Cum igitur aliquis scrip- which no one is instituted heir. And, 
serit Lucius Titius heres esto, po- therefore, when a testator has said, 
terit adjicere, rogo te, Luci Titi, ut Let Lucius Titius be my heir, he may 
cum primum poteris heroditatem add, and I request you, Lucius Titius, 
meam adire, earn Caio Seio reddas that, so soon as you can enter upon 
restituas. Potest autem quisque et my inheritance, you will restore it and 
de parte restituendaheredemrogare, give it up to Caius Seius. A testator 
et liberum est vcl pure vel sub con- may also request liis heir to restore a 
ditione relinquere fideicommissum, part of the inheritance only, and may 
vel ex die certo. leave the Juhicommismni absolutely or 

condition^ly, or on the expiration of 
a term. 

Gai. ii. 248. 250. 

Of course if there was no heir instituted, there could be no 
person to charge by testament with the trust (nemo fiduciarius ) ; 
but the testator might charge the heredes ah intesfato. 

The person who made the fideicommissum was termed fidei-- 
committensi the person requested to perform it, fiduciarius \ and 
the person to be beuefited by iXifideicommissarius, 
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3. Bestituta autem here^tate, is 3. After an heir has restored the 
qnidem qui restituit, nihilominus inheritance, he still contiimes heir, 
heres permanet ; is vero qui recipit But he, who receives the inheritance, 
hereditatem, aliquando heredis, ali- was sometimes considered in the light 
quando legatarii loco, habebatur. of an heir, and sometimes in that of a 

legatee. 

Gai. ii. 251.. 

In order to protect himself, the heir who remained liable to all 
actions of creditors against the inheritance had recourse to a 
fiction of law. He sold the inheritance to the Jtdeiconnuissnriusy 
and they entered into mutual agreements called emptcp et venditm 
hereditatis stipulationes (Gai. ii. 252), by which the JiduciariuSy 
though remaining in the eye of the law responsible for the charges 
upon the inheritance, was protected from ultimate harm by having 
a remedy against the fidoicommissariiisy who in his turn bargained 
that the Jiduciariys would hand everything over. Thus Gains 
says of the Jideicommissariusy ^Olim nec heredis loro rraf, nec 
lefjatarii ; sed potius emptoris.^ 

4. Et Neronis quidem tempori- 4. During the rcifpi of ^oro, in tlio 

bus, Trebcllio Maximo et Anna'o Se- consulship of Trebcllius Maxinnis and 
neca consulibus, heiiatus-consultimi AnnieuH Seneca, a sc7uihii>-coiisi(lf}mi 
factum est : quo cautum est, ut si was passed, pAviding that, after an in- 
licreditas ex tideicommissi cfiusa re- lieritance had been restored under a 
stituta sit, omnes actiones qufe jure Jideicommismrm, all actions, which by 
civili heredi et in heredeni compe- the civil law might be brought by or 
terent, ei et in eum darentur cui ex against the heir, should be permitted 
fideicommisso restituta est hereditas. for and against him, to whom the in- 
Post quod senatus-consultum pnetor heritance was restored. After this, 
utiles actiones ei et in eum qui recipit the prietor began to give equitable ac- 
hereditatem, quasi heredi et in here- tions for and against the person who 
dem dare ccepit. received an inheritance, as if he were 

the heir. 

Gai. ii. 253. 


The senatvs-consultiim TrehelUanum (A.d. 62) did away with 
the necessity of any such fiction as that of a sale. The Jideivoin- 
missarius stepped at once into the place of the heres histitutus. 
All the actions belonging to the inheritanee ivere given him in 
the shape of actiones utiles. (See Introd, sec. 106.) If creditors 
sued the heres institutus, he had the exceptio restitute hereditatis ; he 
might plead that he had parted with the inheritanee as he had 
been directed. 


5. Sed quia heredes scripti, cum 
aut totam hereditatem aut pene 
totam plerumque restituere roga- 
bantur, adire hereditatem ob nul- 
lum vel minimum lucrum recusa- 
bant, atque ob id extinguebantur 
fideicommissa, postea Vespasian! 
Augusti temporibus, Pegaso et 
Pusione consulibus, senatus censuit 
ut ei qui rogatus esset tereditatem 
restituere, perinde liceret quartam 


5. But the instituted heirs, being in 
most cases requested to restore the 
whole, or almost the whole of an in- 
heritance, often refused to accept it, as 
they would receive little or no advan- 
tage, and thus fideicommissa were fre- 
quently extinguished. Afterwards, 
during the reign of the Emperor V es- 
pasian, in the consulship of Pegasus 
and Pusio, the senate decreed, that an 
heir, who was requested to restore an 
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paartem retinere, atqae lege Falddia 
ex lemtia retinere oonceditur. Ex 
ttin gnTiii quo^ue rebus qiisB per fidei- 
conunifisum relinquuntur, eadem 
retentio pennissa est. Post quod 
senatuB-consultum ipse heres onera 
hereditaria sustinebat ; ille autem 
qui ex fideicommisso recepit partem 
hereditatis, legatarii partiani loco 
erat, id est, ejus legatarii cui p^ 
bonorum legabatui; : qu89 species 
legati partitio vocabatur, quia cum 
herede legatarius partiebatur here- 
ditatem. Unde qu83 solebant sti- 
pulationes inter heredem et partia- 
rium legatarium interponi, ea3dem 
interponebantur inter eum qui ex 
fideicommisso recepit hereditatem, 
et heredem, id est, ut et lucrum et 
damnum liereditarium pro rata parte 
inter eos commune esset. 


inheritauoe, might retain a fourth, just 
as in the case of legacies he might by 
the Falcidian law. And the same de- 
du<^on is allowed in particular things, 
which are left by a fideiccmmismm. 
For some time after this senatits-con- 
auUum the heir alone bore the charges 
of the inheritance ; and he who had 
received a share or part of an inheri- 
tance, under a Juhicornmissum, was re- 
garded as a part legatee, that is, a 
legatee having a legacy of a share of 
the property, a species of legacy which 
was called partition, because the lega- 
tee took a part of the inheritance to- 
gether with the heir. Thus the same 
stipulations which were formerly in use 
between the heir and partiary legatee, 
were likewise made between the person 
who received the inheritance under the 
fideicommismm and the heir, that is, 
they stipulated they would share the 
benefits and the charges of the inheri- 
tance between them, in proportion to 
their resj)ective interests. 


The setiatiis-^consultum Trehelllanum protected the Jiduciarius 
from any harm ; but it gave him no incitement to enter on the 
inheritance. Why should he take an inheritance which he had 
instantly to transfer to another ? The trust might thus perish ; 
and, to remedy this, the senatus’-consultum Pegasianum (a.d. 73) 
permitted the heres institutus to retain a fourth, just as the lex 
Falcidia permitted in the case of legacies. Even the term 
quarta Falcidia -was applied to the fourth retained by the 
Jiduciarius heres, (D. xxxvi. 1. 16. 9.) The fideicommissarius 
thus became exactly like a legatee. As having a definite part of 
the inheritance, he was considered in the light of a legatee of a 
part of the inheritance, and, as the text says (sec. 3), the Jidei-- 
commissarius was, under the senatus-consultum Trehelllanum ^ 
placed in the position of an heir, and under the senatus-consultum 
Pegasianum in that of a legatee. 

A testator sometimes gave a legatee not a particular thing, 
but a certain share in his whole property. The legatee (then 
termed legatarius partiarius) took, in this case, per universitatem\ 
but he was not thereby made an heir, not having been fonriklly 
instituted ; and if there was no heir who entered on the inheri- 
tance, the legacy was extinguished. The claims of creditors 
against the inheritance were made exclusively against the heir, 
and the heir alone could recover sums due to the inheritance. 
Thus it was necessary that, if the heir paid a creditor, the legatee 
should account to him for a part of the payment proportionate to 
his share of the inheritance ; while if the legatee wished that his 
share should be increased by the payment bf a debt due to the 
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^eritance, he could only effect this through the heir. Accord- 
ingly they made stipulations ivith each other, termed stipulationes 
partis et pro parte. By one of th^e stipulations the heir 
bound the legatee to pay a proportion of sums expended in 
satisfaction of claims against me inheritance ; by the other the 
legatee bound the heir to account to him for his share of sums 
received in satisfaction of debts owing to the inheritance. The 
Jideicommissarius was on the footing of such a legatee under the 
senatus-consultum Pegasianum, and the stipulationes partis et pro 
parte were made between the heir and the Jideicommissarius. 


6. Ergo si qnidem nonplus quaxn 
dodrantem hereditatis acriptus heres 
rogatus sit restituere, tunc ex Trebel- 
liano senatuS'Consulto restituebatur 
hereditas, et in utrumque actiones 
hereditarias pro rata parte dabantur, 
in heredem quidem jure civili, in eum 
vero qui recipiebat hereditatem ex 
senatus-consulto Trebelliano, tam- 
quam in heredem. At si plus quam 
dodrantem vel etiam totam heredi- 
tatem restituere rogatus sit, locus 
erat Pegasiano senatus-consulto, et 
heres qui semel adierit heredita- 
tem, si mode sua voluntate adierit, 
sive retinuerit quartam partem sive 
retinero noluerit, ipse universa onera 
hereditaria sustinebat : sed quarta 
quidem retenta, quasi partis et jiro 
parte stipulationes interponebantur, 
tamquam inter partiarium legatarium 
et heredem ; si vero totam heredita- 
tem restitueret, emptee et venditm 
hereditatis stipulationes interpone- 
bantur. Sed si recuset scriptus heres 
ad ire hereditatem, ob id quod dicat 
earn sibi suspectam esse quasi dam- 
nosam, cavetur Pegasiano senatus- 
consulto ut, desiderante eo cui re- 
stituere rogatus est, jussu prsetoris 
adeat et restituat hereditatem, per- 
indeque ei et in eum qui recipit 
hereditatem actiones darentur ac 
juns est ex Trebelliano senatus- 
consulto. Quo casu nullis stipula- 
tionibus est opus ; quia simul et huic 
qui restituit securitas datur, et ac- 
tiones hereditaria) ei et in eum trans- 
fenintm* qui recepit hereditatem, 
utroque senatus-consulto in hac spe- 
cie concurrente. 


6. Therefore, if the instituted heir 
WM not requested to restore more than 
three-fourths of the inheritance, he re- 
stored such part in accordance with 
the provisions of the senatus-consultum 
Trehellianum ; and all actions which 
concern an inheritance, might be 
brought against each according to their 
respective shares — against the heir, by 
the civil law, and against^him who re- 
ceived the inheritance, by the senatus- 
consultum Trebelliannmy as against an 
heir. But if*the instituted heir was 
requested by the testator to restore the 
whole inheritance, or more than three- 
fourths, then the senatus-consultum 
Pegasianum became applicable ; and 
the heir who had once entered on the 
inheritance, provided he did so vo- 
luntarily, was obliged to sustain all 
the charges of the inheritance, whether 
he had retained or had declined to 
retain his foiuHih. But, when the heir 
did retain a fourth part, the stipula- 
tions termed paiiis et pro parte, were 
entered into, as between a legatee of 
part and an heir ; and, when the heir 
did not retain a fourth, then the stipu- 
lations termed emptse et venditce here- 
ditatis, were made between them. But 
if the instituted heir refused to enter 
on the inheritance, alleging that he 
feared he should lose by doing so, it 
was provided, by the senatus-consul- 
tum Pegasianum, that, on the demand 
of him to whom he had been requested 
to restore the inheritance, he should, 
under an order of the praetor, enter on 
the inheritance, and restore it ; and 
that all actions might be brought by 
or against him who received the inhe- 
ritance, as in a case falling under the 
senatus-consfidtum Trehelliamm. And 
in this case stipulation.*? are not neces- 
sary, for the heir, who restores the 
inheritance, is secured, and all actions 
concerning an inheritance are trans- 
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ferred to and against him, by whom 
it is received, there being, in this in- 
stance, a concurrent application of 
both senatm-comidta. 

Gai. ii. 266-258, 


The senatus-consultum Trehellianum was not abrogated by the 
Pegasianum, They applied to different cases. If the fourth was 
expressly reserved to the heres fiduciarius^ he took the other 
three parts, and immediately restored or transferred them to the 
Jideicommissartufiy who had the position of heres Jideicommissarius^ 
and all the actions belonging to the inheritance, so far as his 
share extended. But if the fourth was not reserved, the seiiatus-‘ 
consultiim Pegasianum became applicable. The fiduciarius heres 
retained the fourth, and the Jideicommissarius held the position of a 
legatee. The heres instifutus might, however, not choose to 
retain the fourth. lie might enter on the inheritance, and at 
once voluntarily transfer the whole to the fideicommissarim. The 
jurists were divided in opinion as to the senatus-consultum under 
which he tlicn entered. Gains thinks it was under the Pegasi^ 
anum, (Gai. ii, 256. 7.) If he refused to enter on the inheri- 
tance, the praQtor corilpelled him, by a power given in the senatus- 
consultum Pegasianum^ and he was placed exactly in the same 
position as if he had entered under the senatus-consvltum Tre- 
belUanum. He had no fourth reserved for him ; and all action 
passed at once to the Jideicommissarius. 


7. Sed quia stipuLitiones ex se- 
natus-consulto Pegasiaiio descenden- 
tes et ipsi antiquitati displicucrunt ; 
et quibusdam casibus captiosas eas 
homo excels! ingenii Papinianus 
appellat, et nobis in legibus magis 
simplicitas quam difficultas placet, 
ideo omnibus nobis suggestis tarn 
similitudinibus quam ditferentiis 
utriusque senatus-consulti, placuit, 
exploso senatus-consulto Pegasia- 
no quod postea supervenit, omnem 
auctoritatem Trebelliano senatus- 
consulto preestare, ut ex eo fidei- 
commissaria) hereditates rostituan- 
tur, sive liabeat heres ex voluntate 
testatoris quartam, sive plus sive 
minus sive nihil penitus : ut tunc, 
quando vel nihil vel minus quarta 
apud eum remanet, liceat ei vel 
quartam vel quod deest ex nostra 
auctoritate retinere vel repetere so- 
lutum, quasi ex Trebelliano senatus- 
consulto pro rata portione actionibus 
tam in heredem quam in fideicom- 
missarium competentibus. Si vero 
totam hereditatem sponte restitue- 
rit, omnes hereditarisc actiones fidei- 


7. But, as the stipulations, which 
arose from the sni<iius-cons}diutn Pegor 
bianuniy were displeasing even to the 
ancients, and Papinian, a man of great 
genius, considers them in some cases as 
captious ; and, as wc i)rcfor simplicity 
to complicity in matters of law, we 
have been pleased, upon comparing 
the points of agreement and disagree- 
ment in these two senatus-conmlta^ to 
abrogate the setutfm-co'nbnltum Pegasia- 
mim, which was subsequent to the 
miahiS’ConsiiUnm Trehellianum^ and to 
give an exclusive authority to the se- 
'natm-coimdtum Trehellianum, by which 
all fideicommissary inheritances shall 
be restored for the future, whether 
the testator has given by his a 
fourth part of his estate to the insti- 
tuted heir, or more, or less, or even 
notliing, so that, when nothing is given 
to the heir, or less than a fourth part, 
he may be permitted to retain a f 9 urth, 
or as much as will make up the defi- 
ciency, by virtue of our authority, or 
to demand repa 3 rment of it if he has 
paid it over; and actions may be 
brought botli against the heir and the 
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fidemmmismrvas according to their re- 
spective shares, as if under the senatw- 
c(mMvm TreheUiamim. But, should 
the heir voluntarily restore the whole 
inheritance, all actions concerning an 
inheritance may be brought either by 
or against the Jldeicornmissarius, And, 
as to the most important provision of 
the senatm - conmltum Fegasianum, 
that, when an instituted heir refused 
to accept an inheritance, ho might bo 
constrained to restore it to the fidei- 
commissanns if he demanded it, and to 
transfer all actions to and against him, 
we have transferred this provision to 
the se9iatui{-co)i6ultifm Trehellianum, by 
which alone this obligation is now laid 
upon the heir, when he himself re- 
fuses to enter on the inheritance, and 
the Jidei commissar inn is desirous that 
it should be restored, the heir in this 
case receiving neither gain nor loss. 

Justinian unites the two senatus-consulta into one, giving them 
the name of the senatus-cousultum Trebelliamim. The heir is to 
retain a fourth, as under the senatics-consult^Lm Pegaslaninuy but 
actions are to be brought for or against the heir and iha Jideicom^ 
missarius in proportion to their shares, the Jtdeicoinmissnriua being 
thus in loco heredis as to his share, as under the senatn s-consnltum 
TrehelUarium. If the heir would not enter, then he was compelled 
to do so, but was protected against all loss, as under the nsenatiis^ 
consultum Pegasianum. 

Before the legislation of Justinian, the heres could not re- 
demand the fourth, if he bad once paid it over. (Paul. Sent. 
iv. 3. 4.) 

^ 8. Nihil autcin interest, utrum 8. But it makes no difierenco 
aliquis ex asse heres institutus aut whether the heir is instituted to the 
totani hcreditatem aut pro parte re- whole inheritance, and is requested to 
stituere, an ex parte heres institutus restore the whole or a part, or whether 
aut totam earn partem aut partem being instituted to a part only, he is 
partis restituere rogatus sit ; nam ct requested to restore that entire part, 
hoc casu eadem bbservari praecipi- or a i>ortion of it, foi* we enjoin that 
mus, quae in totius hcreditatis resti- the same rules be observed in the 
tutione diximus. latter case, as in case of restitution of 

the whole. 

Gai. ii. 250. 

9* Si quis una aliqua re deducta 9. If an heir is requested by a 
sive praecepta quae quartam continet, testator to give up an inheritance, 
veluti fundo vel alia re, rogatus sit after deducting or excepting some 
restituere hcreditatem, simili modo particular thing, equivalent to a fourth 
ex Trebelliano senatus-consulto re- of the whole, as a piece of land, or 
fititutio fiat, perinde ac si quarta anything else, he will give it up under 
parte retenta rogatus esset reliquam the se9iatus-coiisuUtim TreheUiannm, 
hereditatem restituere. Sed illud exactly as if he had been requested to 
interest, quod altero casu, id est, restore the remainder of an inheri- 
cum deducta sive praecepta aliqua re tance, after reserving a fourth. But 
restituitur hereditas, in {jplidum ex there is this difference, that, in the 
eo senatus-consulto actiones transfe- first case, when an heir is requested 


commissario et adversus eum com- 
petunt. Sed etiam id quod prseci- 
puum Pegasiani senatus-consulti 
fuerat, ut quando recusabat heres 
scriptus sibi datam hereditatem 
adire, necessitas ei imponeretur to- 
tam hereditatem volenti fideicom- 
missario restituere, et omnes ad 
eum et contra eum transire actiones, 
et hoc transponimus ad senatus- 
consultum Trebellianum : ut ex hoc 
solo et necessitas heredi imponatur, 
si ipso nolente adire fideicommissa- 
rius desiderat restitui sibi heredita- 
tom, nullo nec damno nec commodo 
apud hcredem rcmanciite. 
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nmtur, et res qufe remanet apud 
Leredeixi sine ullo onere heredita- 
rio apud eum remanet, quasi ex 
legato ei acquisita ; altero vero 
casu, id est, cum quarta parte re- 
tenta rogatus est heres restituere 
hereditatem et restituit, scinduntur 
actiones, et pro dodrante quidem 
transferuntur ad fideicommissarium, 
pro quadrante remanent apud here- 
dem. Quin etiam, licet una re aliqua 
deducta aut prsecepta restituere ali- 
quis hereditatem rogatus est, qua 
maxima pars hereditatis contineatur, 
mque in solidum transferuntur ac- 
tiones, et secum deliberare debet is 
cui restituitur hereditas, an expe- 
diat sibi restitui. Eadem scilicet 
interveniunt, et si duabus pluri- 
busve deductis preeceptisve rebus 
restituere hereditatem rogatus sit ; 
sed et si certa summa deducta prae- 
ceptave, quae quartam vel etiam 
TnftTimA.Tn ||artem hereditatis con- 
iinet, rbgatus sit aliquis heredita- 
tem restituere, idem jurjs est. Quae 
autem diximus de eo qui ex asse 
heres institutus est, eadem transfe- 
remus et ad eum qui ex parte heres 
scriptuB est. 


D. xxxvi. 1. 1. 16. 


to give up an inheritance, after de- 
ducting or excepting a particular 
thing, then, according to that senatus- 
con^tum, all actions are transferred 
to and against the JideicommmariuSy 
and what remains to the heir is free 
from all incumbrance, as if acquired 
by legacy. In the second case, when 
an heir is requested in general terms 
to give up an inheritance after re- 
taining a fourth to himself, all actions 
are proportionably divided ; those 
which regard the three-fourths of the 
estate being transferred to the /dei- 
commissariusy and those which regard 
the one-fourth to the heir. And, 
even if an heir is requested to give 
up an inheritance, after making a 
deduction or exception of some par- 
ticular thing, which comprises the 
greatest part of the whole inheritance, 
all actions are still transferred to the 
Jideicommissarmsy who ought always, 
therefore, to consider whether it will 
be expedient or not, that the inherit- 
ance should be given up to him. All 
this applies equally, whether an heir 
is requested to give up an inheri- 
tance after a deduction or exception of 
two, or more, particular thinp, or of 
a certain sum of money, which may 
comprise a fourth or even the greatest 
part of the inheritance. What we have 
said of an heir, who is instituted to 
the whole of an inlieritance, applies 
equally to one who is instituted only 
to a part. 

1 ; D. xxxvi. 1. 30. 3. 


If the testator gave a particular object to the heres institutus 
which was equal in value to the fourth of the inheritance, the 
law considered this as a specific legacy given to the heres. The 
Jideicommissarius took the whole inheritance except this part, and 
all the actions of the whole inheritance were transferred to him. 
Justinian retains this distinction between a particular object 
being given, and a general direction to retain a fourth. If a 
particular object were given not equal in value to a fourth, the 
heir would retain enough to complete his fourth ; and all actions 
relating to the part so retained would pass to him, and all others 
to the Jideicommissarius. (Cod. vi. 50. 11.) 

30. Prseterea intestatus quoque 10. Moreover, a man about to die 
moriturus potest rogare eum, ^ ad intestate, may request the person, to 
quern bona sua vel legitimo jure- whom his estate will pass, either by 
vel honorario pertinere intelligit, ut the civil or prmtorian law, to give up 
hereditatem suam totam partemve to a third person the whole inherit- 
ejuB, aut rem aliquam, veluti fun- ance, or a pait of it, or any particular 
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dtun, hominem, pecumam, alicui thing, ad a piece of land, a slave, or a 
restituat ; cum alioquin legate nisi sum of money. Legacies, on the con- 
ex testamento non valeant. trary, are only valid when given by 

test^ent. 

Gai. ii. 270 ; D. xxxi. 36. 

Antoninus Pius extended the provisions of the senatus^con- 
sulta Trebellianum and Fegasianum to trusts imposed on heredes 
ah intestato* (D. xxxv. 2. 18.) 

• 

11. Eum quoque cui aliquid re- 11. A fideicommissarius may also 
stituitur, potest rogare ut id rursum himself be requested to give up to 
alii, aut totum aut pro parte, vel another either the whole or a part of 
etiam aliquid diud restituat. what he receives, or even anything 

else. 

Gai. ii. 271. 


The Jideicommissariusy who was thus only a vehicle to pass on 
the inheritance to another fideicommissarius ^ could not retain a 
fourth for himself. The object of the lex Falcidia was merely to 
secure an heir, not in all cases to give a fourth to the person who 
virtually had the inheritance ; but when the heir enteied on the 
inheritance by order of the praetor, then the fideicommissarius 
stood in the place of the heir, so far as to ke able to apply the 
lex Falcidia^ as if representing the heir, against legatees, but not 
against a second fideicommissarius. (D. xxxvi. 1. 63. 4.) 


12. Et quia prima fideicommis- 
sorum cunabula a fide heredum 
pendent, et tarn nomen quam sub- 
stantiam acceperunt, et ideo divus 
Augustus ad necessitatem juris ea 
detraxit, nuper et nos eumdem prin- 
cipem superare contendentes, ex 
facto quod Tribonianus, vir excel- 
sus, queestor sacri palatii suggessit, 
constitutionem fecimus per quam 
disposuimus : si testator fidei heredis 
sui commisit ut vel hereditatem vel 
speciale fideicommissum restituat, et 
neque ex scriptma neque ex quin- 
que testium numero qui in fideicom- 
missis legitimus esse noscitur, possit 
res manifestari, sed vel pauciores 
quam quinque, vel nemo penitus 
testis intervenerit, tunc sive pater 
beredis sive alius quicumque sit qui 
fiden? heredis elegerit, et ab eo resti- 
tui aliquid voluerit, si heres perfidia 
tentus adimplere fidem recusat ne- 
gando rem ita esse subsecutam, si 
fideicommissarius jusjurandum ei de- 
tulerit, cum prius ipse de calumnia 
juraverit, necesse eum habere vel 
jusjurandum subire quod nihil tale 
a t^tatore audivit, vel recusantem 
ad fideicommissi vel imiversitatis vel 
specialis solutionem coaJctari, ne 


12. Originally all fiduciary gifts 
depended only upon the good faith of 
the heir : whence they took their name 
as well as their character. To remedy 
this, the Emperor Augustus made them 
obligatory in law, and we have lately 
endeavoured to surpass that prince ; 
and, on the occasion of a case brought 
to our notice by the most eminent Tri- 
bonian, the qumstor of our sacred pa- 
lace, we have enacted by a constitu- 
tion, that if a testator has entrusted to 
the faith of his heir the restoration 
of an inheritance, or any particular 
thing, and the fact cannot be proved 
either by any writing or by five wit- 
nesses (the legal number in such cases), 
there having been fewer, or perhaps 
no witnesses present, then, whether it 
is his father who has thus trusted to 
the good faith of the heir, and begged 
him to restore the inheritance, or 
whether it is any one else, if the hem 
perfidiously refuse to make the resti- 
tution, and deny the whole transac- 
tion, the having pre- 

viously himself sworn to his own good 
faith, may put the heir to his oath ; 
and thus force him either to deny 
having received any such trust upon 
oath, or to fulfil it, whether it relate to 
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pereat ultima voluntas testatoris 
jddei heredis commisea. ^ Eadem 
fiervari censuimus, et si a legatee 
vel fideicommissario ^quid similiter 
relictum sit. Quod si is a quo relic- 
turn dicitur, confiteatur quidem a se 
aliquid relictum esse, sed ad legis 
subtilitatem decurrat, omnimodo 
solvere cogendus est. 


C. vi. 


the whole inheritance or to some par- 
ticular thing ; and this is allowed, lest 
the last wishes of a testator, committed 
to the faith of an heir, should be de- 
feated. The same process may be 
adopted against a legatee, or a^/wieicom- 
missarius charged with a restitution. 
And if any one so charged admits the 
trust, but endeavours to shelter him- 
self in the subtleties of the law, he may 
be compelled to perform his duty, 

42. 32. 


De calumnia juraverit, that is, he must swear beforehand that 
he is acting hona fide, and not inventing a ground of litigation. 


Tit. XXIV. DE SINGULIS REBUS PER FIDEI- 
COMMISSUM RELICTIS. 


Potest agtem quis ctiam singulas 
res per fidmeommissum relinquere, 
veluti fundum, hominem, vestem, 
aurum, argentum, peciAiiam nume- 
ratam ; et vel ipsum heredem rogare 
ut alicui restituat, vel legatarium, 
quamvis a legatario legari non possit. 

Gai. ii. 

1. Potest autom non solum pro- 
prias res testator per fideicommis- 
sum relinquere, sod heredis aut 
legatarii aut fideicommissarii aut 
cujuslibet alterius. Itaque et le- 
gatarius et fideicomniissarius non 
solum de ea re rogari potest,^ ut 
earn alicui restituat qum ei relicta 
sit, sed etiam de alia, sive ipsius 
sive aliena sit : hoc solum obser- 
vandum est, ne plus quisquam roge- 
tur alicui restituere, quam ipse ex 
testamento ceperit ; nam quod am- 
plius est, inutiliterrelinquitur. Cum 
autem aliena res per fideicomnussum 
relinquitur, necesse est ei qui roga- 
tus est, aut ipsam redimere et prae- 
Btare aut aestimationem ejus solvere. 

Gai. ii. 


A jierson may also leave particu- 
lar things by a fideicommiss^im, as a 
piece of Land, a slave, a garment, gold, 
silver, pieces of money ; and he may 
request either his heir to restore them, 
or a legatee, although a legatee cannot 
be charged with a legacy. 

2 (> 0 . 271 . 

1. A testator may leave by fidei- 
commissum, not only his own property, 
but also that of his heir, of a legatee, 
of a fidcicommissariub, or of any other 
person ; so that a legatee or fideicom- 
missarius may not only be requested 
to give what has been left to him, but 
what is his own, or even what is the pro- 
perty of another. The only rule to be ob- 
served is, that no one shall be requested 
to restore more than he has received 
under the testament : for as to the 
excess the disposition is ineffectual. 
And, when the property of another is 
left by a fideicommismm, the person 
requested to restore it is obliged either 
to obtain from the proprietor and deli- 
ver the thing itself, or to pay its esti- 
mated value. * 

2C1, 2G2. 


Ulpian (Reff. 25. 5) expresses the power of disposal by Jidei-^ 
commissuniy by saying that everything could be disposed of in 
that way, that could be given by a legacy per damnationem. 

Quod amplius est^ inutiliter relinquitur. If, however, the 
thing which the fideicommissarius was to give belonged to him- 
self, he was obliged to give it, whatever » might be its value. 
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if he accepted what was given to him by the fideicommiasum^ as 
he was considered to have had an opportunity of exercising his 
judgment, and not to have valued his own thing more highly than 
that which he received. (D. xl. 5. 24. 12.) 

2. Libertas quoque servo per 2. Freedom may also be conferred 
fideicommisaum dari potest, ut heres upon a slave by a fideicommisnum : for 
eum rogetur manumittere, yel lega- an heir, legatee, or Jideicoinmissariinf 
tarius vel fideicommissarius : nec may be requested to enfranchise him ; 
interest utrum de suo proprio servo nor does it signify whether it is of his 
testator roget, an de eo qui ipsius ojvii slave that the testator recpiests 
heredis aut legatarii vel ctiam ex- the manumission, or of the . lave of his 
tranei sit : itaque et alienus servus heir, or of a legatee, or of a stranger ; 
redimi et manumitti debet. Quod and therefore, when a slave is not the 
si dominus eum non vendat, si modo testator’s own property, he must be 
nihil ex judicio ejus qui reliquit bought, and enfranchised. But, if the 
libertatem, recepit, non statim ex- i>roprietor of the slave refuses to sell 
tiuguitur fideicommissaria libertas him, as he may, if ho has taken no- 
sed differtur ; <iuia possit tempore thing under the testament, yet the free- 
procedente, ubicumque occasio servi dom given by the Jidcicommissiim is 
redimendi fuerit, praestari libertas. not extinguished, but deferred only 
Qui autem ex fideicommissi causa until it may be possible in the course 
manumittitur, non testatoiis fit li- of time, on any occasion ofiering of 
bertus, etiamsi testatoris servus sit, purchasing the slave, to e3ect his en- 
sed ejus <pii manumittit ; at is qui franchisement. The slave who is en- 
dirccto testamento liber esse jube- franchised in pursuance of a fidneom- 
tur, ipsius testatoris libertus fit, qui mismm, does not become the freedman 
etiam Orcinus appellatur. Nec alius of the testator, although he was the 
ullus directo ex testamento liberta- testator’s own slave, but he becomes 
tern habere potest, quam qui utroque the freedman of that person who 
tempore testatoris fuerit, et quo enfranchises him. But a slave who 
faceret testamentum et (pio more- receives his liberty directly from the 
rctip : directo autem libertas tunc testament, becomes the freedman of 
dari videtur, cum non ab alio scr- the testator, and is said to be ^ )rciuus ; 
vum manumitti rogat, sed velut ex and no one can obtain liberty directly 
suo testamento libertatem ei compe- by testament, unless he were the 
tere vult. slave of the testator, both at the time 

of the testator’s making his testament, 
and also at that of his death. Liberty 
is given directly, when a testator does 
not request that freedom be given to 
his slave by another, but gives it him- 
self by virtue of his own testament. 

Gai. ii. 263-2G7; C. vii. 4. C. 

It was the opinion of Gains, that if the master of the slave 
refused to sell the slave for a reasonable price, the fideicommissum 
perished. (Gai. ii. 265.) Justinian, in accordance with a rescript 
of th^ Emperor Alexander (C. vii. 4. 6), decides that it is only 
delayed. 

If a testator enfranchised directly a slave that could not be 
so enfranchised, the gift of liberty would be as valid as 
comrnissum, 

OrcinuSy from Orcus ; because he is the freedman of a dead 
person. 

3. Verba autem fideicommisso- 3. The terms generally used in 
rum hsec maxime in usu habentur ; making fideicomrfivma are the follow- 

S 
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peto, rogo, volo, mando, fidei tuse ing ; I request, I ask, I desire, I 
committo. Quse perinde singula commit, I entrust to thy good faith ; 
firma sunt, atque si omnia in unum and each of them is of as much force 
congesta essent. separately as all of them placed toge- 

ther. 

Gai. ii. 249. 

The expressions by which a Jideicommissum was created were 
quite immaterial, provided that the wishes of the testator could 
be ascertained. 


Tit. XXV. DE CODICILLIS. 


Ante August! tempora constat 
codicillorum jus non fuisse, sed 
primus Lucius Lentulus, ex cujiis 
persona etiam fideicommissa ccepe- 
ruiit, codicillos introduxit. Nam 
cum doccderet in Africa, scripsit 
oodicilhjs testamento confirmatos, 
(piibus ab^^Augusto petiit per tidei- 
commissum ut faccret aliquid ; ct 
cum divus Augustus voluntatem 
ejus implesset, deincefs reliqiii ejus 
auctoritatem secuti fideicommissa 
prmstabant, et filia Lentuli legata 
<pue jure non debebat, solvit. Di- 
citur autcm Augustus convocasse 
prudciites, inter (]uos Trebatium 
(pioque cujus tunc auctoritas maxi- 
nufr orat, et qua^sisse an posset hoc 
recijn, nec absonans a juris ratione 
codicillorum usus esset ; et Tre- 
batium suasisse Augusto, quod 
diceret utilissimum et necessarium 
hoc civibus esse propter magnas et 
longas peregi'inationes qme apud 
veteres fuissent, ubi si quis testa- 
nientum facere non posset, tamen 
codicillos i)osset. Post (jiue tempora, 
cum et Labeo codicillos fecisset, 
jam iiemini diibium erat quin codi- 
cilli jure optiino admitterentur. 


Codicils were certainly not in use 
before the reign of Augustus ; for 
Lucius Lentulus, to whom the origin 
of Jidoirormnissa may bo traced, was 
the first who introduced codicils. 
When dying in Africa, he wrote 
several codicils, which were confirmed 
by his testament ; and in these he 
reijuested Augustus by a Jidcicim- 
wissma to do something for him. The 
emiieror comphed with tlie reipiest, 
and many other persons, following 
his example, discharged fdeivowwibsa 
committed to them ; and the daughter 
of Lentulus i)aid debts, which in 
strictness of law were not due from 
her. It is said, that Augustus, having 
called together upon this occasion per- 
sons learned in the law, and among 
others Trebatius, whose opinion was of 
the greatest authority, asked whether 
codicils could be admitted, and whether 
they AN ere not rejnignant to the prin- 
ciples of law. IVebatius advised the 
emperor to admit them, as they were 
most convenient and necessary to citi- 
zens, on account of the gi*eat and long 
journeys vliich they were frequently 
obliged to take, during which a man 
uho could not make a testament, might 
be able to make codicils. And subse- 
(picntly, Labeo himself having made 
codicils, no one afterwards doubted 
their iierfect validity. 


CodlcilU 'were small tablets on which memorandums or letters 
were written. A testator might naturally address a short letter 
giving short directions to his heir. When fideicommiana came to 
be enforced, these letters or directions were enforced as creating 
fideicommissa. As under the Roman law a testator could make 
no alteration in his testament without making an entirely new 
testament, the use of codicils 'was obviously great. Codicils 
might be made without there being any testament at all. They 
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were then directions addressed to the heredes ah iutestato. But 
if there was a testament, they were always considered as attached 
to it : if the testamentary dispositions failed, they failed also, and 
all their provisions were taken with reference to the time when 
the testament was made. (D. xxix. 7. 2. 2. and 3. 2.) 

A testator by inserting an express clause to that effect, 
termed by commentators clausvla codicillaris^ might provide that 
his testament, if invalid as a testament, should take effect as a 
codicil, or, to speak more accurately, as codicils, for the word 
was generally used in the plural. 

As to Labeo and Trebatius, see Introd. sec. 20. 

1. Non tantumautemtestamento 1. Not only a person who lias 
facto potest (piis codicillos facere, already made his tostauient, may make 
sed intestato qnis decedons fidei- codicils, but even a jierson dying in- 
committere codicillis potest. Sed testate may create Jidvicomin’iHsa by 
cum ante testamentum factum codi- codicils. But when codicils are made 
cilli facti erant, Papinianus ait non before a testament, they cannot take 
aliter vires habere, (piam si speciali eflect, .according to Papiiiiaii, unless 
])ostea volunbate conlirmentur ; sed confirmed by a special disposition in 
divi Severus et Antoninus rescrip- the testament. But the Knqierors 
serunt, ex iis codicillis qui testa- Severus and Antoninus havetlecided by 
mentum pnucedunt, posse fideicom- rescript, that a thing, left in tiaist by 
missum peti, si appareat eunx qui codicils, made l^itfore a testament, may 
postea testamentum fecit, a voluu- be demanded by the 

tate (luaiii codicillis expresserat, non if it ap]>ears th.at the testator has not 
recessi^se. abandoned the intention which he at 

first expressed in the codicils. 

Gai. ii. 270. 

There was a distinction between codicils confirmed by testa- 
ment, .and those not so confirmed ; for if codicils were confiriiied 
by test.ament, their jirovisions could operate to give legacies 
or a])poirit a tutor, and not only to cvoiite ^fideirojnmissff, A 
test.ator could, by antici])ation, confirm in his testament any 
codicils he might thereafter make. (D. xlix. 7. 8.) 

2. Codicillis autem hereditas 2. An inheritance can neither he 
neiiue dan ne<pic adinii potest, ne given nor taken away by codicils, as 
confundatur jus testaiiientorum et the ditferent efiect of testaments and 
codicillorum ; et ideo nec exhere- codicils would be thurt‘by cmifoumlcd, 
datio sciibi. Directo autem here- and of course, therefore, no heir can be 
ditas codicillis neque dari neque disinherited by codicils. But it is only 
.adinii iiotest ; nam jier fideicom- directly that an inheritance can neither 
missum hereditas codicillis jure re- be given nor taken aw.ay by codicils, 
limpntur. Nec conditionem heredi for it may bo legally disposed of in 
institiiio codicillis adjicere neque codicils by means of 

substituere directo pifiest. Nor, .again, can a condition be imposed 

on the institution of an heir, nor a 
direct substitution be made, by codi- 
cils. 

Gai. ii. 273 ; B. xxix. 7. G. 

3. Codicillos autem etiam plures 3. A jxerson m.ay m.ake several codi- 
<iuis facere potest, et nullam solem- cils, and they require no solemnity in 
nitatem ordinationis desiderant. their form. 

* D. xxix. 7. 6. 1. 
s 2 
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Codicils were not originally subjected to any rules determin- 
ing the mode in which they were made. But by a constitution 
of Theodosius, added to by J ustinian, they were to be made uno 
contextu, in presence of live witnesses, and the witnesses were to 
subscril)e them. If codicils were not so made, then the fideicom~ 
mhsurius could, after having sworn to his own good faith, call on 
the heir to deny them on oath. (C. vi. 36. 8. j 



LIBEE TEETIUS. 


Tit. I. DE IIEREDITATIBUS AB INTESTATO 

DEFERUNTUR. 

Tntestatns docedit, (i[ni ant om- A person dies intestate, who either 
iimu testaiuentum non fecit, aut non has made no testament at*all, or has 
jure fecit ; aut id (piud fecorat riip- made one not legally valid ; or if the 
turn irntumve factum est, aut nemo testament ho hts made is revoked, or 
ex eo heres extitit. made useless ; or if no one becomes 

heir under it. 

D. xxxviii. 1(). 1. 

If a person died without a testament, the law regulated the 
sucecssioii to the inheritance. So also it did, if he left a testa- 
ment that was fiitally defective in form i^non jure fnctimt), or it 
his testament was revoked, or, in the language of Koiiian law, 
broken (rupfarn), or if it was set aside as inofficious, or made 
useless by a change of status in the testator [irritam), or if no 
heir would accept the inheritance under it. 

If there was no testament to determine the succession, the 
law of the Twelve Tables gave the inheritance first to the sui 
herpcles, who were also necessarii heredes^ that is, could not 
refuse to accept the inheritance; then to the a(jmiti\ and then, 
if the deceased was a member of a to the f/rutiJps. In 

default of arptati, the pra 3 tor called to the iiiheritan('e the 
rof/ndti, or blood-relations. (See Introd. sec. 45.) Perhaps the 
succ^s^ion of ff entiles lasted to a time later than that of this 
prajtorian succession of the cognati ; but, at any rate, it did not 
outlast the Rejmblic, and, therefore, speaking of the times when 
we are most familiar with Roman law, we may say that the 
succession was given first to the siii heredes, then to the agnati, 
then to the cognatL But some com])lication was introduced into 
the rules of succession, by certain classes of persons being, by 
different changes in the law, raised from the rank of agnati to 
that of sui heredes^ and from the rank of cognati to that of 
agnati. These changes are not, how^ever, very diflScult to follow, 
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if we divide them according as they were effected, (1) by the 
praetor, (2) by senatus-consulta^ and Imperial enactments pre- 
vious to Justinian, (3) by Justinian himself. The first Title 
treats of the succession of sui heredes, and of those ranked among 
the sui hcredes ; the second and two following Titles treat of the 
succession of ngnafi^ and of those ranked among agnati. At the 
end of this Title will be found a short summary of the changes in 
the law relative to the succession of sui hercdes : at the end of 
the fourth Title one will be found of the changes relative to the 
succession of agnatu 

Justinian altered the whole mode of succession to intestates 
by the 118th and 127th Novels. This change, being effected 
several years after the publication of the Institutes, should not 
be allowed to interfere with the consideration of the law of 
succession existing when the Institutes were published. But as 
it is too remarkable and too well known a ])art of Justinian’s 
legislation to remain wholly unnoticed, a short account of it will 
be given at the end of the ninth Title, which closes the part of 
the Institutes treating of successions ah infestato, 

1. intestatorum aiitem heredi- 1. The inheritances of intestates, 
tates ex lego dnodeciin tahnlarum by the law of the Twelve Tables, 
primiim ad snos heredes pertinent. belong in the first place to the .sk? 

hernleh. 

Q\i, lii. 1. 

2. 8ni autcin herodos existiman- 2. And, as wc have observed bo- 
tur, nt et ,snj)ra di\imus, qui in po- fore, those are sal hindcs who, at 
testate morientis fneriiit, vehiti the death of the deceased, were 
filiiiH filiave, nepos neptisve ex tilio, under his x’ower ; as a son or a 
pronepos proiie])tisvo ex nepi>te ex daughter, a grandson or a graiid- 
filio nato i)rognatus proguatave ; daughter by a son, a great-grandson 
nec interest utruiu iiaturales sint or great-granddaughter by a grand- 
liberi an adoi)tivi. Quibus con- son of a son ; nor does it make any 
nuinerari necesse est etiam eos qui difterence whether tliese children 
ex Icgitiniis quidem niatriuioniis are natural or ado])ted. We must 
non sunt progeniti, curiis tamen also reckon among them those, who, 
civitatum dati, secundum divalium though not burn in lawful wedlock, 
constitutiimum qine su])er his jk)- nevei-theless, according to the tenor 
sit.'e sunt tenorem, heredum suorum of the imperial constitutions, ac(piiro 
jura nanciscuntur ; nocnon eos quos the rights of sui heredes by being pre- 
nostiw amplexHP sunt constituthmes sented to the eurm of their cities ; as 
per quas jussimus, si quis luulierem also those to whom our own con- 
in suo contubemio copulaverit, non stitutions refer, which enact that, if 
ab initio aflectione maritali, earn any iierson has lived with a Voman 
tamen cum (jua poterat liabere con- not originally intending to marry her, 
jugium, et ex ea liberos sustulerit, but whom he is not prohibited to 
postea vero afiectione procedente marry, and shall have children by 
etiam nuptialia instrumenta cum her, and shall afterwards, feeling 
ea fecerit, et filios vel filias habu- towards her the affection of a hus- 
crit, non solum eos liberos <pii j)ost band, enter into an act of marriage 
dotem editi sunt, justos et in po- with her, and have by her sons or 
testate patris esse, sed etiam ante- daughters, not only those bom after 
riores qui et iis, qui postea nati the settlement of the dowry shall be 
sunt, occasionem legitimi noniinis legitimate, Und in the power of their 
prsestiterunt. Quod obtinere cen- father, but also those born before. 
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suimuSy etiam si non progeniti 
fuerint post dotale instrumentum 
confectiim Hberi, vel etiam nati ab 
hac luce fuerint subtracti. Ita de- 
mum tamen nepos neptisve, pro- 
nepos proneptisve, suorum heredum 
numero sunt, si priecedens persona 
desierit in potestate parentis esse, 
sive morte id accident, sivc aha 
ratione, veluti emancipatione : nam 
si per id tempus (pio (piis more- 
retur, fihus in potestate ejus sit, 
nepos ex eo suus licres esse non 
potest ; idrpie et in ceteris deinceps 
liberorum personis dictum intelli- 
gimus. Postumi quoipie, qui si 
VIVO parente nati essent, in potes- 
tate eius futuri foreiit, sui heredes 
sunt. 


Gai. iii. 1,2; 


who gave occasion to the le^timacy 
of the children bom after. And this 
law shall obtain, although no cliildren 
are bom subsequent to the making 
of the act of dowry, or those born are 
all dead. But a grandson or grand- 
daughter, a great-grandson or great- 
granddaughter, is not reckoned 
among the sni Iwrvdcs, unless the per- 
son preceding them in degree has 
ceased to be under*the power of the 
ascendant, either by death, or some 
other means, as by emancipation. 
For, if a son, when the grandfather 
died, was under the ]iower of his 
father, the grandson cannot bo .sin^.s 
iu res of his grandfatlier ; and so with 
regard to all other descendants. Post- 
liumous children, also, who would 
have been under the power of their 
father, if they had been bom in his 
lifetime, are sui ht redes, 

C. V. 27. 3. 10, 11. 


T)ie stfi livredea were the cliildren, whether natural, ado})tivc, 
or made legitimate (sec Bk. i. Tit. 10. 13), in the power of the de- 
ceased at the time of his dcatli. We must not confuse ])crsons 
made sul lipredes by tlie later legislation, as these legitimated 
children were, with those permitted to rank with .s^^? heredes. 


3. bui autem etiam ignorantes 
hunt heredes, et licet furiosi sint, 
heredes possunt existere, quia (pii- 
bus ex causis ignorantibus nobis 
accpiiritur, ox his causis et furiosis 
acqiiiri potest. Et statim nioi’te 
parentis (juasi continuatur domi- 
nium, et ideo nec tutoris auctori- 
tate opus est jiupillis, cum etiam 
ignorantibus acquiratur suis liere- 
dibus hereditas ; nec curate iris con- 
sensu ac<iuiritur furio.so, sed ipso 
jure. 

D. xxx 


3. ASat heredes may become heirs, 
without their knowledge, and even 
though insane ; for in every case in 
which inheritances may bo acijuired 
without our knowledge, they may 
also be acipiired by the insane. At 
the death of the father, ownorslii[) in 
an inlieritanee is at once continued ; 
accordingly, the authority of a tutor 
is not necessary, as inheritances may 
be acquired by su/ In rules without 
their knowledge : neither does an 
insane person accpiire by assent of his 
curator, but by operation of law. 

iii. 16. 14. 


Directly the succe&feion ah intestato commenced, which it did 
when the deceased died if there was no testament, and as soon 
as it was ascertained that the testament was inetfectual if a tes- 
tament had been made, the svn.H Iteres became at once heir with- 
out any act of his own. We may, however, apply here Avhat 
we have already said of the power to abstain altogether from the 
inheritance given him by the prajtor. (See Bk. ii. Tit. 19. 2.) 

4. Interdum autem, licet in po- 4. But sometimes a child becomes 
testate parentis mortis tempore suus a suits heres^ although he was not 
beres non fuerit, tamen suus heres under power at the death of his 
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parent! efficitur, veluti si ab hosti- 
bus reversns quis fuerit post mor- 
tem patris ; jus enim postliminii 
hoc facit. 

5. Per contrarium evenit ut, licet 
quis ill familia defuncti sit mortis 
tempore, tamen suns heres non fiat, 
veluti si post mortem suam pater 
judicatua fuerit perduellionis reus, 
ac i)er hoc memoria ejus damnata 
fuerit : suum enim heredem habere 
non i)ote8t, cum fiscus ei succedit ; 
sed potest dici ipso jure suum here- 
dem esse, sed desinere. 


D. 


parent ; as when a person returns from 
captivity after the death of his father. 
He is then made a suus Jierus by the 
jm postlimmii. 

6. On the contrary, it may happen 
that a child who, at the death of 
his parent, was under his power, is 
not his m'lis heres ; as when a parent, 
after his decease, is adjudged to 
have been guilty of treason, and his 
memory is thus made infamous. He 
can then have no mus heres, as it is 
the Jiscns that succeeds to his estate. 
In this case it may be said that there 
has in law been a smis heres, but that 
he has ceased to be so. 

hi. 16. 1. 3. 


As a general rule, if the accused died before conviction, the 
jirosccution was at an end. Ilis succession went to his lieirs by 
testament or in law. But to this there was one exception. If 
a person* charged with jwrdueUio (treason against the state or 
emperor) died before conviction, the prosecution was continued, 
and if he was four.d guilty, his memory was said to be con- 
demned {memoria damnata fnit), and, his sentence having a re- 
tr()S])cctive effect, his jiroperty was confiscated exactly as if he 
had been condemned in his lifetime. 


(). Cum filius llliave et ox altcro 
lilio iiopos iieptisve existunt, pariter 
ad horeditatem a\i vocaiitur, uec 
(pii gradu proximior ost, ultoriorein 
oxcludit : a'quum enim esse vido- 
tur nopotos iieptesquo in patris siii 
locuiij succederc. Pari ratione, et 
si nepos neptisve sit ex filio, et ex 
nepote iironepos proneptisve, simul 
vocaiitur. Et (juia jdaciiit nepotes 
ncptesipie, item pronepotes et ])ro- 
neptes in parentis sui locum suc- 
cedere, conveniens esse visum cst 
non in capita sod in stirpes horedi- 
tatem dividi, ut filius partem dimi- 
diam hereditatis habeat, et ex altero 
filio duo iiluresve nepotes alteram 
dimidiam. Item, si ex duobus filiis 
nepotes neptesve extant, ex altero 
unus forte aut duo, ex altero tres 
ant quatuor, ad uuum aut duos di- 
midia pars pertineat, ad tres vel 
quatuor altera dimidia. 


6. A son, or a daughter, and a 
grandson or granddaughter by 
another son, are called equally to the 
inheritance ; nor does the nearer in 
degree exclude the more remote ; 
for it seems just that gi’andsons and 
granddaughters should succeed in 
the jdace of their father. For the 
same reason, a gi'andson or grand- 
daughter by a son, and a great- 
grandson or gi'eat-granddaughter by 
a grandson, are called together. 
And since grandsons and grand- 
daughters, great-grandsons and great- 
gi-anddaughters, succeed in place of 
their parent, it appeared to follow 
that inheritances should not be divided 
per eapiia, but per stirpis\ so that a 
son should possess one half, and the 
grandchildren, whether two or more, 
of another son, the other half of an 
inheritance. So, where there are 
grandchildren by two sons, one or two 
perhaps by the one, and three or four 
by the other, the inheritance will be- 
long, half to the grandchild or the 
two grandchildren by the one son, 
and half to the three or four grand- 
children bycthe other son. 


Gai. iii, 7, 8. 



LIB. III. TIT. I. 


265 

The expressions ^ dividing per stirpes and per capita ’ may 
be rendered, dividing by the ‘ stock ’ and " by the head.’ An 
inheritance is divided ^ by the head ’ 'when each head or person 
of those who take has an equal share in it ; it is divided ^ by the 
stock ’ when one share is distributed among all who are descended 
from one stock, i. e. are descended from the j)crson who would, if 
he had been living, have taken the whole share. 

7. Cum autem qureritur an quis 7. When it is asked, wlietlier such 

suns heres existere possit, eo tern- a person is a snns hei’cs, wo must 
Ijore quajrendum est quo certum est look to the time at wliicli it was cer- 
aliqueiii sine testameiito decessisse, tain that the deceased died without 
quod accidit et destituto testa- a testament, including therein the 
mento. ilac ratione, si tilius ex- case of the testament being aban- 
lieredatus fuerit et extraneus heres doned. Thus, if a son is disinlie- 
insti tutus, et tilio niortuo postea rited and a stranger is instituted 
ceHuiii fuerit lieredem institutum heir, and after the death of the son 
ex testameiito non fieri lieredem, it becomes certain that the instituted 
aut (piia noluit esse heres aut quia heir will not be heir, either because 
non potuit, nejios avo suns heres he is uiiw^illing or unable to be so, 
cxistet ; (piia quo tempore certum in this case the grandson of the de- 
est intestatum decessisse patrem- ceased becomevS the .sin/.s Jhwr.s of his 
familias, solus iiivenitur nepos ; et grandfatlier ; for, at the time when 
hoc certum est. it was certain^ that the deceased died 

intestate, there exists only the gi’and- 
child, and of this there can be no 
doubt. 

D. xxxviii. IG. 1. 8 ; D. xxxviii. 6, 7. 

8. Et licet post mortem avi natus 8. And although a child is born 

sit, tamen avo vivo conceptus, mor- after the death of his grandfather, 
tuo ])atre ejus posteaejue deserto avi yet, if he w^as conceived in the hfe- 
testaiiiento, suus heres efiicitur. time of his grandfather, he will, if 
Plane, si et conceptus et natus liis father is dead, and his grand- 
fuerit post mortem avi, niortuo father’s testament is abandoned, 
l)atre suo desertocpie postea avi become the buifs litres of his grand- 
tesiamento, suus heres non existit, father. But a child both conceived 
quia nullo jure cognationis jiatrem and bom after the dcjatli of his 
Bui patns tetigit : sic iiec ille est grandfatlier, could not become the 
inter liberos avi, quern films email- amis heres^ although his father should 
cipatus adoptaverat. Hi autem, die and the testaiiieiit of his grand- 
cum non sint quantum ad heredi- father be abandoned ; because he 
tatem Jiberi, ne(|uo bonorum jios- was never allied to his grandfather 
sessionem ]>etere possunt quasi by any tie of relationsliip. Neither 
proxiiiii cognati. Hmc de suis is a person adopted by an eman- 
heredibus. cipated son to be reckoned among 

the children of the father of his 
• adoptive father. And not only are 

these adoptive children of an eman- 
cipated son incapable of taking the 
inheritance as children of the deceased 
grandfather, but they cannot demand 
possession of the goods as the nearest 
coipiutl. Thus much concerning sui 
heredes, 

D. xxxviii. 16. 6, 7. 

9. Emancipati autem •liberi jure 9. Emancipated children by the 
civih nihil juris habent : neque civil law have no right to the in- 
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heritanceB of their father; being no 
longer under the power of their 
parent, they are not his mi heredeSy 
nor are they called to inherit by any 
other right under the law of the 
Twelve Tables. But the preetor, 
obeying natural equity, grants them 
the possession of goods called unde 
liheri, as if they had been under the 
power of their father at the time of 
his death, and this, whether they 
stand alone, or whether there are 
also others, who are mi heredcs. 
Thus, when there are two children, 
one emancipated, and the other 
under power at his father’s death, 
the latter, by the civil law, is alone 
the heir, and alone the suub hereb : 
but, as the emancipated son, by the 
indulgence of the praetor, is admitted 
to his share, the snus heres becomes 
heir only of a part. 

, Gai. iii. 19. 25, 26; D. xxxviii. 6. 1. 

Not only emanci^jated children, but, if they themselves were 
dead, their children conceived after the emancipation, had the 
pofinessio hononnn g;iveii them by the iirjetor (D. xxxvii. 4. 5. 
1) ; and a grandchild conceived before the emancijiatioii, and who 
remained in the power of the grandfather, was allowed to succeed 
to the inheritance of the emancipated son. The pnetor could 
not give these persons the title of ‘ heir,’ as that only belonged to 
those who received it from the ///.<? civile ^ but he gave them pos- 
sessio honoruni for ])art of the inheritance [pro paite). If tlie 
emancipated son had children who remained in the power of the 
emancipator, he shared the inheritance with them, instead of ex- 
cluding them. (D. xxxvii. 8. 1. pr. 1.) Emancipated children 
were, however, obliged to bring into, and add to, the inheritance 
all the property they themselves possessed at the time of the 
father’s death b()norum)\ because, if they had remained in 

the family, all that tliey had accpiired would have been acquired 
for the paterfamiliasy and thus have formed part of the inherit- 
ance ; and a married daughter succeeding as heres sva had to 
bring into the inheritance her dowry {coUatio dotls), (C. vi. 20. 4.) 
When a person, after a ctqniis devuniftioy was restitutvs in infe- 
gruniy he also had the possessio honoruni given him, and received 
what he would have had if his disability had not prevented him 
from succeeding as suns heres, (D. xxxvii. 4. 1. 9.) 

10. At hi qui emancipati a pa- 10. But those, who after emanci- 
rente in adoptionem se dedemnt, pation have given themselves in 
non admittuntiir ad bona naturalis adoption, are not admitted as chil- 
patris quasi liberi, si modo cum dren to the possession of the effects 
is moreretur in adoptiva familia of their natural father, that is, if, at 
sint ; nam vivo eo mancipati ab the time of* his death, they are still 
adoptive patre, perinde adinittun- in their adoptive family. But if, in 


enim sui heredes sunt, quia in 
potestate parentis esse desierunt, 
neque ullo alio jure per legem 
duodecim tabularum vocantur ; sed 
praetor natural! aequitate motus dat 
eis bonorum possessionem unde 
liberi, perinde ac si in potestate 
parentis tempore mortis fuissent, 
sive soli sint, sivo cum suis heredi- 
bus concurrant. Itaque duobus 
liberis extantibus,' emancipate et 
qui tempore mortis in potestate 
fuerit, sane quidem is qui in potes- 
tate fuerit, solus jure civili heres 
est, id est, solus suus heres est ; 
sed cum emancipatus beneficio prae- 
toris in partem admittitur, evenit 
ut suus heres pro parte heres fiat. 
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tur ad bona nati^alis patris, ac si the lifetime of their natural father, 
emancipati ab ipso essent, nec they have been emancipated by their 
umquam in adoptiva familia fuis- adoptive father, they are then ad- 
sent ; et convenienter, quod ad mitted to receive the goods of their 
adoptivum patrem pertinet, extra- natural father exactly as if they had 
neomni loco esse incipiunt. Post been emancipated by him, and had 
mortem vero naturalis patris eman- never entered into the adoptive 
cipati ab adoptive, et quantum ad family. Accordingly, with regard to 
hunc feque extraneorum loco hunt, their adoptive father, they become 
et quantum ad naturalis parentis from that moment strangers to him. 
bona pertinet, nihilo magis libero- But if they are eftiancipated by ther 
rum graduin nanciscuntur : quod adoptive father after the death of 
ideo sic placuit, quia iniquum erat their natural fatlier, they are equally 
esse in potestate patris adoptivi, ad considered as strangers to their adop- 
quos bona naturalis patris portine- tive father ; and yet do not gain the 
rent, utrum ad liberos ejus an ad position of children with regard to 
agnatos. the inheritance of their natural father. 

This has })oen so laid down, because it 
Avas unreasonable that it should be in 
the power of an adopter to determine 
to whom the inheritance of a natural 
father should belong, whether to his 
children, or to the (ujnatL 

D. xxxviii. IG. 4; D. xxxvii. 4. 6. 4. 

Until the time of Justinian, an adopted* son, during his con- 
tinuance in his adoptive family, had no right of succession to his 
natural father, but was a suits heres of his adoptive fatlier. If 
he left the adoptive family before the death of his natural father, 
he was called by the pnctor to the succession of his natural father 
as a SUNS heres^ but had, of course, no claim on the adoptive 
father. If he left the adoptive family after the death of his 
natural father, he had no claim to the succession of either natural 
or adoptive father, exccjit as a cog nn fas of his natural father. 
Justinian, as we have seen in the First Book (Tit. 11. 2), altered 
this, and the adojited son, unless adopted by an ascendant, never 
lost his right to the succession of his natural father, although he 
gained a right to the succession (th intesttfto of his adoptive 
father. (See paragr. 14.) JuvStinian, it will be observed, does 
not in the text speak of the case of children given in adoption by 
their natural father, the changes he had made having altered their 
position, lie sjieaks of children emancipated, and then giving 
themselves by arrogation to an adoj)tive father, and the position 
was not changed by his system. What is said in the text may, 
howGver, be a]>plied to children given in adoption before the legis- 
lation of Justinian. What the text describes as unreasonable is 
that, after the natural father is dead, the ado])tive father should 
have power to alter the succession of the natural father. 

11. Minns ergo juris habent 11. Tho rights of a(Ioi)te(l children 
adoptiva cpiam naturales : iiamque are therefore less than those of natural 
naturales emancipati beneficio pne- children, who, even after eiiianciim- 
toris gradum liberorum retinent, tion, retain the rank of children by 
licet jure civili perdunt*; adoptivi the indulgence of the 2)rfetor, although 
vero emancipati et jure civili per- they lose it by the civil law. But 
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dunt gradum liberorum, et a pree- adopted cliildren, when emancipated, 
tore non adjuvantur, et recte : lose the rank of children by the civil 
naturalia enim jura civilis ratio law, and are not aided by the prsetor. 
periniere non potest, nec (juia de- And the distinction between the two 
sinunt sui heredes esse, desinere cases is very proper, for the civil law 
possunt lilii filiieve aut nepotes cannot destroy natural rights ; and 
iie2)tesve esse Adoptivi vero email- children cannot cease to be sons and 
cipati extraneorum loco incipiunt daughters, grandsons or granddaugh- 
esse, quia jus nomenque filii filimve ters, because they may cease to be ml 
quod ijer adoptionem consecuti sunt, lietrdes. But adopted children, when 
alia civili ratione, id est emancipa- emancipated, become instantly stran- 
tione, perdunt. gers ; for tlie rights and title of son 

or daughter, which they have only 
obtained by adoption, may be de- 
stroyed by another ceremony of the 
civil law, that, namely, of emancipa- 
tion. 

Gai. i. 158. 

12. Eadem hioc observantur et 12. The same rules are observed 

in ea bonorum possessione, quam in the possession of goods which the 
contra tabulas testamenti parentis prjetor gives contra tcilmlan to cliildren 
liberis prmteritis, id est, iieque he- who have been passeil over, that is, 
redibus iiisAtutis ne(pic ut oportet who have neither been instituted 
exheredatis, prastor iiollicetur ; nam heirs, nor properly disinheiited. For 
eos (piidcm (jui in poteslate parentis the jmetor calls to this possession of 
mortis tempore fuenmt, et email- goods those children under the jiower 
cipatos vocat pnetor ad earn bo- of their father at the time of his death, 
iiorum possessionem ; eos vero (jui and those also who are emancipated ; 
in adoptiva familia fueriiit per hoc but he excludes those who were in an 
temjnis quo naturalis parens more- ado])tive family at the decease of their 
retur, repellit. Item adoptivos li'he- natural father. So, too, adopted chil- 
ros einancipatos ah adoptive patre, dren emancipated by their adopiive 
siciit ab intestate, ita longe minus father, as they are not admitted to 
contra tabulas testamenti ad bona succeed their adoptive father oh la- 
ejus non iidmittit ; (juia desinunt f(\sf<(io, much less are they ndmitied to 
niimero liberoiaini esse. possess the goods of their adoptive 

father coiitraiy to his testament, for 
they cease to be included in the num- 
ber of his children. 

D. xxxviii, 6. 1. 0 ; D. xxxvii. 4. C. 4. 

When a testament was made, but a person who was a syfus heres, 
or who was raised to the rank of a snus heres, was not exjiressly 
disinherited in the testament, the pra3tor gave him the possessio 
bonorum eontra tabulas, i.e. contrary to the testament. Such a 
person is not raised to the rank of a suus heres so much as main- 
tained in his position of suus heres, • 

13. Admonendi tamen sumus, eos 13. It is, however, to be observed 
qui in adoptiva familia sunt, quive that children still remaining in an 
post mortem naturalis parentis ab adoptive family, or who have been 
adoptive patre emanciiiati fueriiit, emancipated by their adoptive father, 
intestate parente naturali mortuo, after the decease of their natural 
licet ea parte edicti qua liberi ad father, who dies intestate, although 
bonorum possessionem vocantur, not admitted by the paii; of the edict 
non admittantur, alia tamen parte calling children to the possession of 
vocari, id est, qua cognati defuncti goods, are admitted by another part, 
vocantur. Ex qua parte ita admit- by which the cognati of the deceased 
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tuntur, si neqiie sui heredes liberi are called. They are, however, only 
neque emancipati obstent, neque thus admitted in default of sin' 
agiiatus quidem \illus interveniat ; emancipated cliildroii, and agnafi. For 
ante enim praetor liberos vocat tarn the pra?tor first calls the children, both 
suos heredes quam emancipates, the sui Iwredes and those emancipated, 
deinde legitimos heredes, deinde then the Icyitimi heredes, and then the 
proximos cognatos. coguati. 

Gai. iii. 31; D. xxxvii. 15. 1. 


14. Red ea omnia antiquitati 
quidem phicuerunt, aliquam autem 
eniendationem a nostra constitutione 
acceperunt, quam super his personis 
posuimus quae a patribus suis natu- 
ralibus in adoptionem aliis dantur : 
invenimus etenim nonnullos casus, 
ill quibuH filii et naturalium paren- 
tum succession em propter adoptio- 
nem amittebant, et adoptionc facile 
per cmanciiiationem soluta ad neu- 
trius patris successioneni vocaban- 
tur. Hoc solito more corrigentes 
constitutionem scripsimus per (|uam 
definivimus, quando parens natu- 
ralis filium suum adoptandum alii 
dederit, Integra omnia jura ita ser- 
vari at(j[UO si in patris naturalis po- 
testate perraaiisisset, nec penitus 
adoptio fuisset subsecuta, nisi in 
hoc tantummodo casii ut possit ab 
intestate ad patris adoptivi venire 
successionem. Testamento autem 
ab eo facto, neque jure civili neque 
prmtorio aliquid ex hereditate ejus 
perseqni potest, neque contra ta- 
bulas bonorum possessione agnita, 
neque inofliciosi querela instituta: 
cum nec necessitas patri adoptive 
imponitur vel heredem eum insti- 
tuere vel exheredatum facere, ut- 
pote nuUo vinculo natural! copula- 
turn, neque si ex Sabiniano senatus- 
consulto ex tribus maribus fuerit 
adoptatus ; nam et in hujusmodi 
casu neque (|uarta ei servatur, nec 
ulla actio ad ejus persecutionem ei 
coiupetit. Nostra autem constitu- 
tione exceptus est is quern parens 
naturalis adoptandum susceperit ; 
utroque enim jure tarn naturali 
quam legitimo in hanc personam 
concurrent e, pristina jura tali adop- 
tioni seryavimus, quemadmodum si 
paterfamilias se dederit arrogan- 
dum : quoe specialiter et sigillatim 
ex prmfatoe constitutionis tenore j)os- 
sunt colligi. 


14. Such were the niles that for- 
merly obtjiined; ‘but they have re- 
ceived some emendation from our con- 
stitution relating to persons given in 
adoption by their natural parents. 
For cases have occurred in which 
sons have lost by adoption their 
succession to their natural parents, 
and, the tie of adoption being easily 
dissolved by einanci})ation, have lost 
the right of succeeding to eitlier pa- 
rent. Correcting, therefore, as usual, 
what is wrong, wo have promulgated 
a cfmstitution enacting tliat, when a 
natural father has giveiit his son in 
adoi)tion, the lights of the son shall 
be preserved ^xactly as if he had still 
remained in the power of his natural 
father, and no ado])tion had taken 
jdace ; except only in this, that the 
])erson adopted may succeed to his 
adoptive father, if he dies intestate. 
But, if the adoptive father makes a tes- 
tament, the adoptive son can neither 
by the civil law nor under the pne- 
torian edict obtain any jjart of the 
inheritance, whether ho demands 
session of the eli’ects cemfra iahidas, 
or alleges that the testament is in- 
officitms ; for an ado])tive father is 
under no obligation to institute or 
disinherit his adopted son, there being 
no natural tie between them, not even 
if the adoi)ted son has been chosen 
among three brothers, according to 
the semtfiis-consultum Sabiukuium, for 
even in this case the son does not ob- 
tain the fourth part of his adojjtive 
father’s effects, nor has he any action 
whereby to claim it. But persons 
adopted by an ascendant are excejited 
in our constitution ; for, as natural 
and civil rights both concur in their 
favour, we have thought proi)er to 
preserve to this adoption its effect 
under the old law, as also to the 
arrogation of a paferfarnilias. But 
this, in all its details, may be collected 
from the tenor of the above-mentioned 
constitution. 


<3. viii. 47. 10, pr. 1, 2, 3. 
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Theophilus, in his Paraphrase, tells us that when a person 
adopted one of three male children, he was obliged, by the 
seuatus-consultum Sahinianum^ to leave him a fourth j)art of his 
property, but gives no reason for the rule, and we have no means 
of ascertaining what the true reason was. Justinian did away 
with the provision of the senatus-conmltum^ because it was not, 
under his legislation, necessary to protect specially the person 
thus chosen, inasmuch as no adopted child lost his share of his 
inheritance of his natural father. 

Children adopted by a stranger were, under Justinian’s legis- 
lation, not, properly speaking, placed in the rank of sui lieredes, 


but were sui heredes^ for the 
position in their natural family, 
stroyed, not its results specially 

15, Item vetustas ex masculis pro- 
geiiitos plus cliligens, solos nepotes 
qui ex virili sexn descendunt, ad suo- 
rum vocabat successionem, et juri 
agnatonim antepoiiebat ; nepotes 
aiiteiu (pii ex liliabus nati sunt, et 
l)roneptes ex neptibus, eognatorum 
loco niimorans post agntltorum line- 
al u eos vocabat, tain in avi vel iiro- 
avi materni (\uam in aviie vel proaviie 
«ive paterine sive niatenije succes- 
sionem. Divi autem principes non 
jiassi sunt talem contra naturam 
injuriam sine coinpetente einenda- 
tioiie reliiKjuere : sed cum nepotis 
et jironepotis nomon commune ost 
utns(pio (]ui tarn ex masculis (piam 
ex femmis descendunt, ideoeumdem 
gradum et ordinem succcssiouis eis 
donaveruTit. Sed ut amplius alnjuid 
«it eis (jui lion solum iiatur.e, sed 
etiam veteris juris sullragio muni- 
untur, poitiionem iicpotuiu et iieptum 
vel deinceps do qnibiis supra dixi- 
mus, paiilo ininnendam esse existi- 
niavcrunt : ut minus tertiam partem 
acciperent, (luam mater eorum vel 
avia f Herat acceptura, vel pater 
eorum vel avus ]iaternus sive uia- 
teruus, (piaiido femina mortua sit 
cujus de lioreditate agitur ; iisque, 
licet soli siiit, adeuntibus agnatos 
ininime vocabant. Et (juemadmo- 
duui lex duodecim tabularum tilio 
mortuo nepotes vel neptes, prono- 
2 >otes vel proiieptes in locum jiatris 
sui ad successionem avi vocat, ita et 
lirincipalis dispositio in lociiin niatris 
sum vel avim eos cum jam designata 
partis tertiae deminutione vocat. 


adoption had no effect on their 
The effect of adoption was de- 
provided against. 

15. The ancient law, favouring de- 
scendants from males, called only 
grandchildren so descended to the 
succession as mi haredcs^ in preference 
to the atj'iiati, while grandchildren born 
of daughters, and gi'eat-grandchildren 
born of granddaughters, were reckoned 
among oxjnaii, and succeeded only 
after the aijnati to their maternal 
grandfather and grcat-gi’andfather, or 
to their grandmother, or great-grand- 
mother, maternal or iiatornal. But 
the enqjerors would not suffer such a 
violence against nature to continue 
without an adeciuate alteration ; and 
inasmuch as the name of gi'andchild 
and great-grandchild is common, as 
well to descendants by females as by 
males, they gave all the same right 
and order of succession. But, that 
persons whose privileges rest not only 
on nature, but also on the ancient law, 
might enjoy some j^eculiar advantage, 
they thought it right that the portions 
of grandchildren, great-grandchildren, 
and other lineal descendants of a female, 
should be somewhat diminished, so that 
they should not receive so much by a 
third 2 )ai’t as their mother or gi\and- 
mother would have received, or, when 
the succession is to the inheritance of 
a woman, as their father or ^and- 
father, paternal or maternal, would 
have received ; and, although there 
were no other descendants, if they 
entered on the inheritance, the em- 
perors did not call the ar/nafi to the 
succession. And as, upon the decease 
of a son, the law of the Twelve Tables 
calls the grandchildren and great- 
grandchildren, male and female, to 
represent thfeir father in the siicces- 
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sion to their grandfather, so the im- 
perial legislation calls them to take in 
succession the place of their mother 
or grandmother, subject only to the 
above-mentioned deduction of a third 
part. 

C. vi. 55. 9. 

This section contains the substance of a constitution of the 
Emperors Theodosius, Valentinian, and Arcadius* (Cod. Theod. 
V. 5.) Justinian here says, that when there Avere descendants 
by a female who entered on the inheritance, the (ujnati Avere 
not called to the succession. We knoAA^, hoAvever, from the Code 
itself, that the nguntl had a fourth part of the inheritance, as a 
sort of Falcidia, (See next paragr.) 


] 0. Sed nos, cum adhuc dubitatio 
inancbat inter agnatos ct memoratos 
neputes, (piartan» paitem substantiie 
defuncti agnatis sibi vindicaiitibus ex 
cujusdain coiistitutionis auctoritate, 
luemoratam quidem constitutionem 
a iiostio codice sogrogavimus, neejue 
iiLseri eain ex Theodosiano codice 
ill eo c(»ncessimus. Nostra autem 
coustitutiono proniulgata, toti juri 
cpis derogatum est, et saiiximus, 
talibus iiepotibus ex filia a^oI pro- 
nepotibus ox nepto et deincejis su- 
perstitibus, agnatos nullam paitem 
inortui successionis sibi vindicare : 
ne 111 qui ex transversa linea veniunt, 
potiores iis habeantur (pu recto jure 
desceiidunt. Quaiii constitutionem 
nostram olitinore secundum sui vigo- 
reiii et teiiqxira et nunc sancimus : 
ita tamen iit, (piemadmodum inter 
fihos et nepotes ex tilio antiquitas 
statu it non in cax)ita sed in stirjies 
dividi liereditatem, similiter nos in- 
ter tilios ct noxiotos ex tilia distri- 
butionem hen jubemns, vel inter 
omnes nejiotes ct nexites et alias de- 
incejis X)ersonas, iit utraipie proge- 
nies matris sum vel patns avia* vel 
avi XMirtionem sine ulla deminutione 
conseqnatur ; ut si forte unus vel duo 
ex un» parte, ex altera tres aut qua- 
tiior extent, unus aut duo dimidiam, 
iilteri tres aut (piatuor alteram dimi- 
diam liereditatis habeaiit. 


1(). But, as there still remained 
matter of dispute between the atjnatl 
and the above-mentioned gi'andchil- 
dren, the (Ufuail claiming the fourth 
l)ai*t of the estate of the deceased by 
virtue of a constitution, wo have re- 
jected this constitutit)!!, and have not 
Xierniittod it if) be insei'ted into our 
code from that of Theodosius. And 
in the constitution we liave ourselves 
])romulgated, we have com^iletely de- 
jmrted from the provisions of those 
former constitutions, and have en- 
acted that (((jtnifi shall lakt‘ no X)ai*t 
in the succession of the (U‘ceased, 
when there are grandchildren born of 
a daughter, or great-grandchildren 
born of a gi’aiiddaughter, or any otlior 
descendants from a femak* in the direct 
line ; as those m a collaterjil line ought 
not to be i)referred to direct di‘scend- 
ants. This constitution is to X)revail 
from the date of its xiroinulgation in 
its full force, as we lieie again enact. 
And .as the old law (trderod, that be- 
tween the sons of the deceased and 
bis grandsons by a son, every inheri- 
tance should be divided nfirpes, and 
not per so we also oi‘dain, that 

a similar distribution shall be made 
between sons and grandsons by a 
daughter, and between grandsons and 
granddaughters, great-grandsons and 
great-gi*anddaughters, and all otlier 
descendants in a direct line ; so that 
the children of either branch may re- 
ceive the share of their mother oi* 
father, tlieir grandmother or grand- 
father, without any dimiimtion ; and, 
if of the one branch there sliould be 
one or two children, and of the other 
branch three or four, then the one or 
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two shall have one half, and the three 
or four the other half of the inheri- 
tance. 

C. vi. 65. 12. 

Those who, not being mi heredes, were admitted to rank as 
such, were not necessarii. They could accept the Inheritance or 
not, which they only acquired when they entered on it. Us adeun- 
tibus. (Paragr. 15.) 

The changes in the succession of the sui heredes were tliese : — 

1. Those at the time of his death in the power of the de nijus 
(1. e. the person of whose inheritance we are speaking), succeeded 
as S 7 n heredes under the law of the Twelve Tables. 

2. The praetor, by giving them the possessio honortim, placed 
in the rank of svi heredes the following classes of persons : (1) 
emanci[)ated children, and (2), if the emancipated father was 
dead, grandchildren conceived after his emancipation, or (.3), if 
therZe cvjus were the emancipated son, his unemancipated children 
conceived before the emancipation, and (4) sui heredes dejirived 
of the ])ower of inheriting by a capitis demirmtioy but afterwards 
restitvti m integrum, 

3. A constitution of Theodosius permitted the children and 
descendants of deceased daughters to succeed to the portion their 
mother would have received as suns heres, giving up one-third of 
it to other svi heredes^ if there were any, and, if not, one-fourth 
to the aqnati, 

4. Under Justinian, adojition by a stranger ceased to have 
any effect upon the position of the person adopted in his natural 
family ; and the persons referred to in the constitution of Theo- 
dosius just mentioned succeeded to the whole share of the deceased 
daughter without any deduction. 


Tit. II. DE LEGITIMA AGNATORUM SUC- 
CESSIONE. 

Si nemo suns heres, vel eorum When there is no mm hros, nor 
qnos inter snos heredes prmtor vel any of those persons called by the 
constitutiones vocant, extat qui sue- i)roetor or the constitutions to inherit 
cessioneni quo(juo mode amplecta- with siii heredes, to take the succes- 
tur, tunc o\ lego duodecim tabula- sion in any way, the inheritance, 
rum ad agnatuni proximum pertinet according to the law of the Twelve 
hereditas. Tables, belongs to the nearest affnatm, 

Gai. iii. 9. 

All persons were ngnati who, descended from a common an- 
cestor, would, if that ancestor had been living, have been in his 
power. The sui heredes were thus agnati ; but as they had the 
title of sui heredes peculiar to themselves, only those agnati re- 
ceived the name of agnati who were connected with the de cujus 
by a collateral line. 
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1. Sunt aiitom ^ati, ut prime 
quoque libro tradidimus, cogiiati 
per ririlis sexus personas cognationi 
juncti, qinisi a patre cognati : itacpie 
eodeni patre nati fratres agnati sibi 
sunt, (pii ct cunsanguinei vocantur, 
nec recpiiritur an etiam eamdem 
matrem liabnerint. Item patruus 
fratris lilio et invicem is illi agnatus 
cst. Eodem numero sunt fratrea 
patnieles, id est, qui ex duobus fra- 
tribus procreati sunt, (pii etiam con- 
sobrini vocantur : qua ratione etiam 
ad plures gradus agnationis perve- 
nire poterimns. li quoque qiii post 
mortem patris nascuntur, jura con- 
sanguinitatis nancisciintur. N on ta- 
men omnibus simul agnatis dat lex 
liereditatera ; sed iis qui tunc proxi- 
luiore gradii sunt, cum certum esse 
cceperit aliquem intestatum docos- 
sisse. 

Gai. i. 15C 

2. Per adoptionem quoque agna- 
tionis Jus consistit, veluti inter tilios 
uaturales ct cos quos pater eomm 
adoi)tavit ; nec dubium est quin pro- 
prie consanguinei appellontur. Item, 
si quis ex ceteris agnatis, veluti fra- 
tx)r aut patnuis, aut donique is qui 
longioro gradu est, adoptaverit ali- 
<iuem, agnatos inter suos esse non 
dubitatur. 


3. Ccterum inter masculos qui- 
dem agnationis jure hcreditas, etiam 
longissimo gi'adu, ultro citrofjue ca- 
jiitur : (]uod ad feminas vero ita 
placebat, ut ipsie consanguinitatis 
jure tantum capiant heroditatem, si 
Rorores sint, ulterius non capiant ; 
masculi autem ad eanun hereditates, 
etiamsi longissimo gradu sint, ad- 
mittantur. Qua de causa, fratris tui 
aut patrui tui lilne vel amitre turn 
liereditas ad te pertiiiet, tua vero 
ad illas ition portinebat : quod ideo 
ita coiLstitutum erat, quia commo- 
dius videbatur ita jura constitui, ut 
plerumque hereditates ad masculos 
confluerent. Sed quia sane iniquum 
erat in universum eas quasi extra- 
neas repelli, prsetor e.as ad bonorum 
possessionem adinittit ea parte qua 
proximitatis nomine bonorum pos- 
sessionem pollicetur : ex qua parte 
ita scilicet admittuntim, si*neque 
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1. Agnati, as we have explained in 
the First Book, are those cognati who 
are related tlirough males, that is, are 
cognati by the father ; and tlierofore 
brothers, who aro the sons of the same 
father, aro cufnati to each other (they 
are also called consanguinei)^ and it 
does not make any ditferenco wliethor 
they have the same mother. An undo 
is also agiiatns to his brother’s son, 
and vice versa, the brother’s son to his 
paternal uncle. 8o also/rotrc.v patrve- 
les, that is, the children of brothers 
(.also c.alled consobrlni), aro likewise 
agnati. We may thus rt'ckon many 
degrees of .agnation ; clnldren, too, 
who are born after the decease of their 
father, obtain the rights of consangui- 
nity. The law does not, how ever, give 
the inheritance to all the agnati, but to 
those only who aro in tlu‘ nearest de- 
gree, at the time that it becomes ceriaiu 
that the deceased has died intestate. 

; iii. 10, 11. • 

2. The right ^of .agnation arises also 
through adoption ; thus the natur.al 
and adopted sons of the same father 
.are agnati. And such persons aro 
without doubt pro])orly included in 
the term consattguniei. Also, if one 
of your agnaii, as, for example, a 
brother, a paternal uncle, or .any other 
ag'imtus, however remote, adopt any 
one, then the person so adopted is un- 
doubtedly to be reckoned am<')ng yonr 
agnati. 

3. Agnation gives males, however 
distcaiiT ill degree, reci])roc.'il rights to 
the succession to iiiberitanees. But it 
has been thought right that females 
should only inherit by tith* of consan- 
guinity if they were sisiers, and not, 
if in a more remote degree ; while 
their male agnati, in however remote 
a degree, were admitted to succeed to 
them. Thus the inheritance of yonr 
brother’s daughter, or of the d.anghter 
of your paternal uncle or aunt, will 
belong to you ; but not your inherit- 
ance to them. This distinction was 
made, because it seemed expedient 
that the law should be so ordered, 
that inheritances should for tlie iiKJst 
part fall into the possession of males. 
But as it was contrary to equity that 
females should be thus almost wholly 
excluded as strangers, the pra tor ad- 
mits them to the possession of goods 
promised by his edict, on account of 
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agnatus tiUus, neqne proximior cog- 
natufi interveniat. Et hsBC quidem 
lex duodecim tabularuiii niillo modo 
introduxit ; sed simplicitatcm legi- 
bus amicaiu ainplexa, simili luodo 
omne.s agnatos sive masculos sive 
feminas cujusciimque fpadus, ad 
Hiinilitiidinem suoruin, invicem ad 
succussioiioin vocabat. Media au- 
tem jurisprudentia, quffi erat lege 
<luodociiii tabiilanam junior, impe- 
riali aiitem disxjositione anterior, 
snbtilitate (piadam excogitata prte- 
tatain diffei’entiam inducebat, et i)e- 
nitus eas a successione agnatorum 
rei)ellebat : omni alia successione 
incognitfi, donee X)raitore3 i)aidatiiii 
asperitateni juris civilis corrigentes, 
sive quod deerat iraplentes, humano 
l)ro])osito alium ordineiii suia edictis 
addiderunt, et eognationis linea 
X)roximitatis nomine introducta j>er 
bonorum possessionem eas adjuva- 
bant, et x ollicebantur liis bononmi 
X)ossossionem ([um unde cognati ai)- 
X)ellatur. Nos vero legem duodecim 
labularum se(xuentes, et ejus ves- 
tigia in hac i)arte eonservantes, 
laudamus (xuidom i)r{etores sme 
liumaiiitatis, non tamen cos in x>le- 
luun causaniicderi invenimus : (juare 
otenim uno eodeuKxue gi*adu natural! 
concuiTcnto, et agnationis titulis tarn 
in masculis (luain in feminis UKxua 
lance coiistitutia, masculis quidem 
dabatur ad successionem venire om- 
nium agnatorum, ex agnatis autem 
mulieribtis nulli i)onitus, nisi soli 
sorori, ad agnatorum successionem 
l^atebat aditus ? Tdeo in plenum 
omnia reducentes et ad jus duodecim 
tabularum eamdem disi)ositi()nem 
extequantes, nostra constitutione 
sanximus, oimies legitimas personas, 
id est, i^or virilem sexum descen- 
dentes, sive masculini generis sive 
feminini sint, simili modo ad jima 
successionis legitimoe ab intestate 
vocari secundum sui gradus pnero- 
gativam, nec ideo excludendas quia 
consanguinitatis jura, sicutgermanae, 
non habent. 

Gai. iii. 14. 23. 


proximity ; but they are only admitted 
if there is no agnatnsy nor any nearer 
cogimtus. The law of the Twelve 
Tables did not introduce any of these 
distinctions ; but with the simplicity 
proper to all legislation, called the 
arpiati of either sex, or any degree, to 
a reciprocal succession, in the same 
manner as sui heredvs. It was an in- 
termediate jurisxmidence posterior to 
the law of the Twelve Tables, but 
l^rior to the imx^erial constitutions, 
that in a sx)irit of subtle ingenuity 
introduced this distinction, and en- 
tirely excluded females from the suc- 
cession of agunti, no other method of 
succession being then known, until tlio 
X)ra3tors, correcting by degrees the as- 
X>crity of the civil law, or supx^lying 
what was deficient, were led by their 
feeling of equity to add in their edicts 
a new ordei* of succession. The line 
of cognati wjis admitted according to 
the degrees of i^roximity, and relief 
was thus afforded to females by the 
X)r{etor giving them the i>ossession of 
goods called inuJc cognati. But we, 
turning to the law of the Twelve 
Tables, and following in its stei)s, in 
our Legislation on this i)oint, X)raise 
the kind feeling of the x^rjetors, but 
cannot think they have provided a 
comxdete remedy for the evil. Wliy, 
indeed, when males and females are 
Xdaced in the same degree of natural 
relationshil), and have e(iuallythe title 
of agnation, should males be ])ormitted 
to succeed to all them agnati, while 
females, with the single exceiffion of 
sisters, are entirely excluded ? We 
therefore, making a comxdeto cliange, 
and returning to the law of the Twelve 
Tables, have declared by our constitu- 
tion, that all Jcgitimsc per some y that is, 
descendants from males, whether them- 
selves male or female, shall bo equally 
called to the rights of succession ab 
ihtestato, according to the proximity of 
their degree, and that females shall not 
be excluded on the ground that none 
but sisters have the right of consan- 
guinity. 

29 ; C. vi. 68. 14. 


The viedfd Jurisprudejitia here spoken of consisted of the 
opinions of the jurisprudentes, who extended the principle of the 
lex Voconia^ which limited the succession of females under a tes- 
tament (see Bk. ii. Tit. 14. pr.) to their succession ah intestato. 
Fcemince ad hereditates legitimas ultra consanguine as successiones 
non admittxintur. Idque jure cimli Voconia ratione videtiir effectum. 
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(Paul. Sc?it 4. 8, 22.) Thus a distinction was made among the 
Lujnatl themselves and the consanguineiy that is, agnati in the 
second degree ; or, in other words, brothers and sisters, natural 
or adoptive, of the de cujus^ were made into a class apart and 
distinguished from the ngnati properly so called. Consanguincus^ 
when used to mark otf a particular class of the agnatic merely 
means children of the same father, without any reference to the 


mother. 

4. Hoc ctiatii addendum nostne 
constitutioniexistimavimus, ut trans- 
feratur unus tantummodo gradua a 
jure cognatioiiis in legitimani succes- 
Hioncm : ut non solum fi*atris iilius 
et tilia, secundum (piod jam detini- 
vimus, ad successionem i»atmi sui 
vocentur, sod etiam germaiim con- 
saiiguinoie wl sororis uterimo filius 
et tiliasoli, et non deinceiDs persona?, 
uiia cum Ins ad jura avunculi sui i)er- 
veniant ; et mortuo eo qui patnuis 
(juidem est sui fratris tiliis, avuncu- 
lus autem sororis sme soboli, simili 
modo ah utrocpie latere succedant, 
tauKjuam si omnes ex masculis de- 
Hcendontes legitimo jure veniant, sci- 
licet ubi frater et soror suporstitos 
non sunt. His etenim porsonis prm- 
codentihus et successionem admit- 
tentibus, ceteri gradus remanent jic- 
nitus semoti, videlicet hereditate non 
ad stir^ies sed in capita dividenda. 


C. vi. 


4. We have also thouglit fit to add 
to our constitution, that one whole 
degree, but only one, shall bo trans- 
ferred from the lino of co\pudi to the 
legal succession. Not oiily the son 
and daughter of a brother, as we have 
just exiilained, shall be called to the 
succession of their paternal uncle, but 
the son or daughter of a sister, though 
she is only by the same father or only 
by the same mother, but no one in a 
more distant dogi’ee than a son and 
daughter of such a sister, n^jiy also be 
admitted to the succession of their ma- 
ternal uncle. Thus, when a person 
dies who is a ^atenial uncle to the 
children of his brother, and maternal 
uncle to the children of his sister, then 
the children of either branch succeed 
exactly as if they were all descendants 
from males, and had a right by law to 
the succession. But this is only if the 
deceased leaves no bristlier or sister, 
for if he leaves any, and they accept 
the inheritance, the more remote de- 
grees are entirely excluded from the 
inheritance, as it is to be divided in 
this instance per aqnta and not per 
stirpes. 

58. 14. 1. 


The children of a sister, although only consungiuuea^ that is, 
having the same father, or utcrlnay having the same mother, were 
thus admitted to the succession as agnati. We might gather from 
thi.s that uterine brothers and sisters themselves were admitted, 
although it is not expressed in the text. The Code contains a 
constitution of Justinian (C. vi. 56. 7) expressly admitting them. 
The changes in the law with respect to the admission of brothers 
and sisters and their children as agnati were as follows : — In A.D. 
498 Anastasius gave the rights of agnation to emancipated 
brothers and sisters, except that they only received three-fourths 
of what they would have had if they had remained in the family. 
(See Tit. 5. 1.) The children of emancipated brothers and sis- 
ters still remained cognati only. Justinian gave the rights of 

agnation, in a.d. 528, to uterine brothers and sisters (C. vi. 56. 7); 

• _ 
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and in a.d. 532, to the children of uterine sisters (C. vi. 58. 14. 1); 
and thouo-h the children of uterine brothers are not mentioned 
in the constitution, they must undoubtedly have been placed in 
the same position. Finally, in a constitution dated October, a.d. 
534 (C. vi. 58. 15), and therefore subsequent to the promulga- 
tion of the Institutes, Justinian admitted as agnati emancipated 
brothers and sisters without any deduction of a fourth, uterine 
brothers and sisters, and nephews and nieces being the children 
either of emancipated or uterine brothers and sisters. After that 
constitution there were not, therefore, any but agnati in the 
second degree, nor any in the third degree except the uncles and 
aunts of the dc cujus. 

Agnatorum hereditates dirtchinfur in capita. (Ulp. Reg. 26. 4.) 
There was no division per stirj)es, which was originally only a 
consequence of the patria potestas, in the succession of agnati. 
If one of those in any degree of relationship was dead, liis re- 
presentatives did not take his sliare. He was entirely passed 
over, and the others in that degree of relationship were alone 
called to^the succession. 

Agnati were spoken of as legitimi heredes^ because the inhe- 
ritance was given, to them by the law of the Twelve Tables, 
whereas the cognati only received it from the prfctor. 

5. Si phues sint gradus agna- 5. When there are many degrees of 
torum, aperte lex duodecim tabu- cujruiti, the law of the Twelve Tables 
lanim proximum vocat. itaque si expressly calls the nearest ; if, for ox- 
(verbi gratia) sit dofuncti f rater et ample, there is a brother of the de- 
alterius fratris hlius axit patruus, ceased, and a son of another brother, 
frator potior habetur. Et quamvis or a paternal uncle, the brother is 
singulari numero usa lex proximum preferred. And, although the law of 
vocet, tamen dubium non est quin, the Twelve Tables calls the nearest 
et si pluros sint ejusdem gradiis, agnatus (in the singular number), yet 
omnes admittantur : nam et propric without doubt, if there bo several in 
proximus ex pluribus gradibus in- the same degree, they ought all to be 
telligitim, et tamen non dubi\im est admitted. And, although properly by 
(piin, licet unus sit gradus agnato- the ncai’cst degi’oe must be understood 
rum, pertineat ad eos hereditas. the nearest of several, yet, if all the 

agnati are r\ the same degree, the 
inheritance undoubtedly belongs to 
them all 

Gai. iii. 15. 

6. Proximus autem, si quidem 6. When a man dies without a testa- 
nullo testamento facto quisquam de- nient, the nearest agnatus is the agnatus 
cesserit, per hoc tempus requiritur, who is nearest at the time of the death 
quo mortuus est is cujus de heredi- of the deceased. But, if he dies after 
tato quteritur. Quod si facto testa- having made a testament, then he is 
mento quisquam decesserit, per hoc the nearest who is so when it becomes 
tempus requiritur, quo certum esse certain that there will be no testamen- 
cceperit nidlum ex testamento here- tary heir ; for it is only then, that a 
dem extiturura ; tunc enim prt)prie man who has made a testament can be 
quisque intestate decessisso intelligi- said to have died intestate, and this 
tur. Quod quidem aliquando longo sometimes is uncertain for a long time, 
tempore declaratur ; in quo spatio Meanwhile, the nearest agnaUis may 
temporis seepe accidit, ut proximiore die, and some one become the nearest 
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mortuo proximus esse incipiat, qui who was not so at the death of the 

moriente testatore non erat i)roxi- testator. 

mus. 

Gai. iii. 13. 

7. Placebat autem in eo genere 7. But it was settled that in this 

percipiendanim hereditatum succes- order of succession there should be 
sioneiii non esse, id est, ut quamvis no devolution, so that if the nearest 
j)roximus qui, secundum ea qum agnaim, called in the manner we have 
diximus, vocatur ad heroditatem, aut mentioned to the inheritance, either 
spreverit hereditatem, aut antequam refused it, or died before he entered 
adeat decesserit, nihilo magis legi- on it, his own legal heir was not 
timo jure sequentes admittantur. thereby admitted to succeed him. 
Quod iteruni pnetores imperfecto Here, too, the praetors, though not 
jure corrigentos, non in totum sine introducing a complete reform, did 
adminiculo relinquebant ; sed ex not leave the agnati wholly without 
cognatorum ordine eos vocabant, relief, but ordered that they should 
utpote agnationis jure eis recluso. be called to the inlieritanco as cognati^ 
Sed nos nihil deesse perfectissimo since they were debarred from the 
juri cupientes, nostra constitutione rights of agnation. But we, desirous 
(juam de jure patronatus huraani- that our law should be as complete as 
tate suggerente protulimus, saiixi- possible, have decided by our consti- 
mus successionem in agnatonim tution, which in our goodness wo pub- 
heroditatibus non esse eis denegan- lished concerning the right of i)atron- 
dam ; cum satis absurdum erat, age, that a devolution in the succession 
quod cognatis a prtetore apertum shall not be dAiied to agnati. It was 
est, hoc agnatis esse reclusum, maxi- indeed absurd to refuse them a light 
mo cum in oncre (piidem tutelarum wdiich the prretor gave to cognati, 
et proximo gradu deficiente seejuens especially as the burden of tutelage 
succedit, ct quod in onero obtinebat, devolved on the second degree of 
non erat in lucro pennissum, agnati, if there was a failure of the 

first; and thus the principle of de- 
volution was admitted to impose ])ur- 
dens, and was not admitted to confer 
advantages. 

Gat. ii. 12. 22. 25. 28. 

In hereditate legitima s7icce,s.sioni locvs non est, (Paul. Sent, 
4. 23.) The suns he res or svi heredes in the nearest degree be- 
came heirs by force of law. They could not help becoming so. 
But as to those who were only allowed to rank among the ,mi 
heredes without being, strictly speaking, sul heredes, if those in the 
nearest degree refused to accept the inheritance, or died before 
entering on it, the succession did not devolve upon any other 
si(i heredes, but went at once to the agnati, (D. xxxviii. 16. 1. 8.) 
If, in this case or any other, the nearest agnutus refused or died 
before entering on the inheritance, the succession passed to the 
cognati without first devolving on any of the more remote agnati. 
Justinian alters this ; and under his system there was a devolu- 
tion of the succession to the agnati, and therefore probably to 
those ranked among the sui heredes, 

8. Ad legitimam successionem 8. An ascendant also is called to 
nihilominus vocatur etiam parens the legal succession who has emanci- 
qui contracta fiducia filium vel i)ated a son, a daughter, a grandson, 
filiam, nepotom vel nepteift ac dein- a granddaughter, or other descendant 
ceps emancipat. Quod ex nostra under a fiduciary agreement. And by 



278 


LII5. III. TIT. II. 


constitutiono oninimodo indicitur, our constitution, every emancipation 
ut emancipationes liberorum sem- is now considered to have been made 
per videantur contracta fiducia fieri; under such an agreement, while 
cum apud antiques non aliter hoc among the ancients the ascendant 
obtinebat, nisi specialiter contracta was never called to the succession 
fiducia parens luanumisisset. unless he had expressly made this 

agreement at the time of the eman- 
cipation. 

D. xxxviii. 16. 10; C. viii. 48. 6. 

Under the old law the ascendant had nothing to do with the 
succession ah intestafo of his descendant ; for if the descendant 
was in the power of the ascendant, the latter took all the pre- 
])crty of which the former could dispose, but did not, as belong- 
ing to him by right of his patria jwtestas. If the descendant 
was emancipated, he was no longer in the family of the ascend- 
ant. The emanci])ated son, in short, had no (ujnati ; and in de- 
fault of sui hcredes the inheritance went to his patron, that is, 
to the person who had emancipated him. This was the fictitious 
purchaser (sec Introd. sec. 42), unless the ascendant who eman- 
cipated him made an agreement {contracta ^fiducia) with the pur- 
chaser, by which tlB3 ])urchascr made himself a trustee of the 
right of patronage for the ascendant. If this was done, the 
ascendant succeeded in default of aiti hercdcs. 

By the later imperial constitutions three changes were made 
in the ])osition of the ascendant. First, by a constitution of 
Theodosius and Valcntinian (C. vi. 61. 3), and subsccpiently of 
Leo and Anthemius (C. vi. 61. 4), and lastly of »Iustinian (C. vi. 
59. 11), in the ca^e of goods coming to a son from his mother, 
the order of succession was thus fixed : 1st, his children and 
other descendants wore admitted ; 2ndly, his brothers and sisters, 
whether of the whole or the half blood ; 3rdly, his nearest ascend- 
ant, i. e. his father, was preferred to his grandfatlier. 

Secondly, Justinian, as we have seen in the 12th Title of the 
Second Book, arranged the order of succession to the peculium 
of a son, placing first the children, then the brothers and sisters, 
and lastly tlie father. But in this case the father was not pre- 
ferred to the grandfather ; for the ascendant did not really take 
in this instance ah intestafo y but ^ jure communi\^ i. e. the claims 
of the patria potenfas had been deferred to let in the children and 
brothers ; but if there were no children or brothers, the ascend- 
ant, who is at the time the paterfamilias y took the pecuUum, 

Lastly, the succession of emancipated sons was altered by the 
constitution of Justinian, which made a fiduciary contract implied 
in every emancipation. The ancestor thus retained all his rights 
of succession as patron to the emancipated son, and would pro- 
perly have succeeded immediately after the sui heredes; but 
Justinian admitted the brothers and sisters before him, and the 
ascendant who emancipated the son had thus the third place in 
the order of succession. (C. vi. 56. 2.) 
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Tit. hi. DE SENATUS-CONSULTO TERTULLIANO. 


Lex chiodecini tabulaniiu ita 
stricto jure utobatiir, et prreponebat 
inasculorum progeniem, et eos qiii 
2 )er feminini sexiis necessitiidineui 
sibi jiinguntiir adeo cxpellebat, nt 
ne quidem inter matrem et liliiini 
filiamve nltro citroqne hereditatis 
capiond{i 0 jus daret : nisi (piod pne- 
tores ex proximitate cognatonim eas 
personas ad successioneiu, bunoruiu 
liossessione unde cognati accommo- 
data, vocabant. 


Such was the rigour of the law of 
the Twelve Tables, so decided the 
l>reference given to the issue of males, 
and the exclusion of those related 
by the female line, that the right of 
reciprocal succession was not per- 
mitted between a mother and her 
children. The pnvtors, however, ad- 
mitted such persons, Imt only in their 
rank as cotpiafi^ To the possession of 
goods called iimlv toyimti. 


Gai. iii. 24, 25. 30. 


Until the spiiatus-coHHitltum TertuUia mt ni was made, a 
mother and her children had no right of succession to each other, 
except tliat whicli the prajtor gave them as cngnati. The chil- 
dren were not in the power of the mother, and were.*fclier(‘forc, 
not her sui hcredes ; they were not in her family, and were, tliere- 
forc, not her agiintL If, indeed, the motBer at her marriage 
j)assed in manum viri, she became, in the eye of the law, the 
daughter of her husband, and as she was thus of the same family 
with her children, she and they were agnafi to each other. But 
even in the later days of the Republic, a marriage rutn con veil-- 
tione in manum had probably become comparatively unusual. 


1 . Sod Ine juris angustiaj postea 
emendatjo sunt, ct luiinus (juidem 
divus Claudius niatri, ad solatium 
libororum amissorum , legitiniam 
t'orum detulit liereditatem. 


1. But this strictness of the law 
was afterwards mitigated. The Em- 
peror Claudius was the first who ga\ o 
the legal inheritance of deceased chil- 
dren to a mother, to console her grief 
for their loss. 


2. Postea autem senatus-consulto 
TertuUiano, quod divi Hadriani 
temporibus factum est, plenissime 
de tristi successione matri non etiarn 
avia) deferenda cautum est : ut ma- 
ter ingenua trium liberorum jus 
habens, libertina quatuor, ad bona 
hliorum filiarumve admittatur in- 
testato mortuonim, licet in potes- 
tate i)S,rentis est ; ut scilicet, cum 
alieno juri subjecta est, jussu ejus 
adcat hereditatem cujus juri sub- 
jecta est. 


2. Afterwards, the senatnH-comnd- 
tnm TertuUiamnnj in the reign of the 
Emj)eror Hadrian, (*stabli.shed the 
general rule that mothers, but not 
grandmothers, should have the me- 
lancholy privilege of succeeding to 
their children ; so that a mother, boni 
of free parents, having three children, 
or a freedwoman having four, shouhl 
be admitted, although in the power of 
a parent, to the goods of her intestate 
children. Except that a mother in the 
I)ower of another can only enter ui)()n 
the inheritance of her childi*cn at the 
command of him to whom she is sub- 
ject. 


This senatvs-consultum was passed 158 a.d., in tlic time of 
Antoninus Pius, who here called by his name of adoption. It 
was only an extension of the lex Papia Poppeea, which had con- 
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ferred on free persons having three children, and freed persons 
having four, many exceptional advantages. Husbands and wives, 
for example, could, under these circumstances, leave to each other 
a larger share of their property than was otherwise permitted. 
(Ulp. Fr. 15, 16.) This jus triam liherorum, as it was termed, 
was frequently conferred by special favour of the emperors on 
j)ersons who had not the requisite number of children. 


3. Prfeferuntiirautem main liberi 
dofuncti (jui siii sunt, quive suorum 
loco sunt, sive i^riini graclus sivo 
uHcrioris. Sed et liliai su^e mortiue 
«‘ilina vol filia opponitur ex consti- 
tutionibus matri defunctie, id est, 
avite suio. Pater qiioquo ntriusque, 
non etiaiii avus vel proavus, matri 
antoponitur, scilicet cum inter eoa 
solos do liereditate agilur. Prater 
autem consaiiguineus tarn filii (piam 
bliie oxcludebat niatrem: soror au- 
tem consanguinea i)ariter cum ma- 
tre admittebatur ; bed si fucrat 
frater et soror consanguinei, et ma- 
tei’ liberis lionorata, frattT (piidem 
matrem exclm'^ebat, (Jjuimunis au- 
tem erat hcivdjtas ex letpiis paitibus 
fratris soron 


D. xxxviii. 17. 2. 


3. The children of the deceased son 
being sni hemies, or ranked as such, 
either in the first or another degi’ee, 
are preferi'ed to the mother. And if 
it is a daughter sni juris who is dead, 
her son, or daughter, is preferred by 
the constitutions to her mother, i.e. 
to their grandmother. The father of 
the deceased is preferred to the 
mother; not so the grandfather or 
great-gi'andfather, at least when they 
and the mother are the only claimants 
of the inheritance. The brother by 
the same father, either of a son or a 
daughter, excluded the mother; but 
the sister by the same father was ad- 
mitted e(]ually with the mother. If 
the deceased left a brother and a sister 
by the same father as himself, the 
brother excluded the mother, although 
rendered capable by the number of 
her children, and the inheritance was 
equally divided between the brother 
and sister. 

5. 18, 19; C. vi. 56. 5. 


The mother was allowed to rank among the ar/nati by the 
seuatus-ronsidtum TertulUanimiy but she had a relative ])Obition 
rather than a definitive position, as being in a certain deoree of 
agnation. AVhat her exact position was at difleront periods of 
the law will be stated at the end of the Fourth Title. 


4. Sed nos constitutione (piam in 
Codice nostro nomine decorat o po- 
suimus, matri subveniendum esse 
existimavimus, resi)icientes ad na- 
turam et puerperium et periculum 
et smpe mortem ex hoc casu matri- 
bus illatam; ideoque impium esse 
credidimus casum fortuitum in ejus 
admitti detrim entnm. Si enim in- 
genua ter vel libertina quater non 
peperit, immerito dofraudabatur 
fluccessione suonmi liberoiaim ; quid 
enim peccavit, si non pluros sed 
paucoB peperit 1 Et dedimns jus 
legitimum plenum matribus, sive 
ingenuis sive libcriinis, etsi non ter 
enixae fuerint vel quater, sed eum 
tantum vel earn qui quieve morte 


4. But by a constitution, inserted 
in the Code which hcai's our name, 
we have thought fit to come to the 
aid of the niotlier, from considering 
natural reason, as well as the pains 
of child-birth, the danger, and death 
itself, wliich they often sufier. We, 
therefore, have esteemed it liighly 
unjust that the law should turn to 
their detriment what is in its nature 
XDurelj?^ fortuitous ; for, if a married 
woman free-bom does not give birth 
to three children, or a freedwc'iuan to 
four, they do not therefore deserve to 
be deprived of the succession to their 
children. For how can it be imputed 
to them OB a crime to have had few 
children ? We, therefore, have given 
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intercepti sunt, ut et sic vocentur in a full right to every mother, whether 
liberorum suorum legitimani succes- free-boni or freed, to be called to the 
sionem. legal succession of her cliildren, 

although she may not have given 
birth to throe or four children, or may 
not have had any otlier than the child 
whose inheritance is in question. 

C. viii. 59. 2. 

5. Sed cum antea constitutiones 5. The constitutions of former 
jura legitima) successionis perscru- emj)crors, relative to the right of 
tantes, partim matrem adjuvabant, succession, were partly favcmrablo to 
partim earn pnegi'avabaiifc ot non in mothers, and partly uiifavourablo. 
solidum earn vocabant ; sed in qui- They did not always give the mothers 
busdam casibus tertiam ei iiartem the entire inheritance of their chil- 
abstrahentes certis legitimis dabant dren, but in some cases deprived them 
j)or.sonis, in aliis autem contrarium of a third, which was given to certain 
faciebant, nobis visum est recta et ai/nati ; and in other cases, doing just 
simjjlici via matrem omnibus per- the contrary, gave a third. lUit it 
sonis legitimis anteponi, et sine ulla seems right to us that mothers should 
deniinutione liliorum suorum sue- receive the succession of their children 
cessionem accipere, excepta fratris without any diminution, and tliat they 
et s( >roris persona, sive consanguinei should be decidedly and exclusively 
sint, sive sola cognationis jura ha- preferred before all legal heirs, excei)t 
bentes; ut queniadmodum cam toti the brothers and sisters of the de- 
alii ordini legitimo pi-ieijosuimus, ceased, whetlftr by the same father or 
ita omnes fratres ot sororcs, sive having only the rights of cognation, 
legitimi sunt sive non, ad capiendaa And .as wo have lU’eferred the mother 
liereditates simul vocemus ; ita to all other legal heirs, we call all 
tamcn ut, si quidoni sohe sorores brothers and sisters, legal or not, 
agnatte vel cognatie et mater de- to the inheritance together with the 
functi vel defunctm supersint, di- mother, the following rule being ob- 
nddiam (piidom ni.ater, alteram vero served. If there .are living only sisters 
dimidiam jjai tern omnes sorores ha- affuatie or cofpuitXf and the mother of 
beaut. Si vero matre superstite et the deceasecl, the mother shall have 
fratre vel fratribus solis, vel ctiam one half of the goods, and the sisters 
cum sororibus sive legitima sive sola the other half. But if there are living 
cognationis jura habentibus, intes- the mother, and also a brother or Ijro- 
tatu.s (j[uis vel intestata moriatur, in thers only, or brothers and sisters, 
capita distribuatur ejus hereditas. A’.hether legal, or only having the 

rights of np/)i(ffiy then the inheritaiKio 
of the intestate son or daughter shall 
be divided in (ujnftt. 

C. vii. 56. 7. 

In the code of Theodosius (v. 1. 1), we find two constitutions, 
one of Constantine, the other of Valentinian and Valens, which 
rnacte the first change in the jus liberorum introduced by the lex 
Papia Poppeea. By these constitutions it was enacted that if 
there were persons in a certain degree of agnation witli the 
deceased, namely, a paternal uncle, or a paternal uncle’s son or 
grandson, or an emancipated brother; then the mother, instead of 
excluding them, as, if she had the liberorum^ she would have 
done, divided the inheritance with them, taking two- thirds if she 
had the j?is trium Uberorurriy and one-third if she had not. This 
enactment was, therefore, a gain to those who had not the jus 
liberorum^ and a loss to those wdio had. Justinian did away alto- 



282 


LIB. ni. TIT. IV. 


gether with the jua Kherorum and the distinctions founded upon 
It. 

C. Sed qiiemadmodiini nos matri- 6. And as we have thus taken care 
bus prospeximus, ita eas oportet sme of the interests of the mothers, they 
eoboli consulere : scituris eis quod, ought in return to consult the welfare 
si tutores lilxjris non petierint, vel of their children. Let them know, 
in locum remoti A^el excusati intra then, that if they neglect, during the 
annum petere neglexerint, ab eonim space of a whole year, to demand a 
impubenim morientium successione tutor for their children, or to ask for 
repellentur. . the ai)pointment of a new tutor in the 

X)lace of one who has been removed 
or excused, they will be deservedly 
repelled from the succession of the 
children, if they die before the age of 
puberty. 

D. xxxviii. 17. 2. 43. 

7. Licet autem vulgo quaesitus sit 7. Although a son or a daughter is 
filius filiave, potest tamen ad bona bom of an uncertain father, yet the 
ejus mater ex Tertulliano senatus- mother may be admitted to succeed to 
consulto admitti. their goods by the benaiuH-amsultum 

TerMlianmn. 

The natural tie is all that is regarded in this case ; this is 
equally strong betwqpn the mother and child, whoever may be 
the father. 

Tit. IV. DE SENATUS-CONSULTO ORPIIITIANO. 

Per contrarium autem, ut liberi Iteciprocally children arc admitted 
ad bona matrum intestataruui ad> to the goods of their intestate mothers 
mittantur senatus-consulto Orjdii- by the }icnafns-ro}is}ilfitnh()rphitiau'i(in, 
tiano, ()ri)hiti() et Rufo consnlibns, made in the consulship of Orphitius 
effectum est, quod latum est divi and Rufus, lu the reigii of the Em- 
Marci temporibus; ot data est tarn peror Marcus Antoninus. By this 
lilio quam lilim legitima hereditas, bcnahiH-eonsidtani the legal inherit- 
etiamsi alieno juri subjccti sunt, et ance is given both to the sons and 
l)ra‘fernntur consanguineis et agna- daughters, although in the poAver of 
tis defunctie matris. another, and they are i)refen‘ed to the 

('(mmmjKi'nvi, and to the cifjicati of their 
deceased mother. 

D. xxxviii. 17. 9; C. xi. 57. 1. 

The senatus-consultum Orphitianum was made A.i). 178, in 
the time of Marcus Aurelius and Commodus. Previously, chil- 
dren could not succeed to their mother, except as cocjnatL ^ But 
by this senatus-consultum they were preferred to the consanguineis 
that is, the agnati of the second degree, or, in other words, brothers 
and sisters, natural or adoptive, as well as to all other agnati. 
They were not, however, preferred to the mother of the deceased, 
who derived her right of succession from the senatus-considtum 
Tertullianunis but they shared the inheritance with her. Her 
claim to share it with them was, Iiowever, subsequently taken 
away by a constitution (C. vi. 57. 4) of ^Gratian, Valentinian, 
and Theodosius. 
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1. Sed cum ex hoc senatus-con- 1. But since grandsons and graud- 

sulto nepotes ad avise successionem daughters were not called by this 
legitimo jure non vocabantur, pos- setiatiis-coiimfltvrn to the legal siiccos- 
tea hoc constitutionibus principal!- sion of their grandmother, the omis- 
bus emendatum est, ut ad similitu- sion wiis afterwards supplied by the 
dinem filiorum tiliarumcpie et ne- imi)erial constitutions, and grandsons 
potes ct nei)tes voceiitur. and giTaiddaughters wore called to 

inherit, just as sons and daughters 
had been. 

C. vi. 55. 9. 

The constitution enacting this given in the Code is one of 
Valentinian, Theodosius, and Arcadius, 

2. Sciendum autcin est, liujus- 2. It must be obsoiwed that these 
modi successiones (pite a Tertulliano successions, derived frcuii the scuains- 
et Orphitiano deferuntur, capitis consulta TcrivUiamtm and Orphifia- 
demimitione non perimi, i^ropter nmn, are not lost by a capitis (tani- 
illam regulam (pia novio lioroditates 'tndio. The rule is, that legitimate 
legitiime cajdtis deminutione non inheritances given by the late law are 
pereuiit, sed ilhe sohe (pue ex lege not destroyed by caj)ifis dnniindio, 
duodecmi tabulanim deferuntur. which affects those only that are given 

by the law of the Twelve Tables. 

• 

It is only the minima capitis demiautio wliicli is here spoken 
of. Any one who sustained the maaima or nmnor dcmiuutio, as he 
ceased to be a citizen, ceased to have any rights of succession. 

n. Novissime sciendum est, etiaiii 3, Lastly, it must be observed, 
ilh liberos cpii vulgo (jinesiti sunt, that even children born of an un- 
ad matris hereditatem ex hoc sena- certain father are admitted by the 
tus-consulto admitti. smabis-comidhan OrphifUinvm to the 

inheritance of their mother. 

D. xxxviii. 17. 1, 2. 

Justinian afterwards altered this, so as to exclude such eliil- 
dren from the inlieritaiice of their motlier, if she was of high 
rank (illustris), or if she had other children born in lawful 
marriage. (C. vi. o7. 5.) 

4. Si ex pluribus legitimis hcredi- 4. When there ai'e many legal 
bus quidam omiserint hereditatem, heirs, and some renounce the in- 
vel morte vel alia causa impediti heritance, or are prevented by death, 
fuorint (piominus adeant, relwpiis or any other cause, from accepting 
qui adiorint, accrescit illorum portio; it, then the portions of such persons 
et licet ante decesserint qui adiorint, accrue to those who accept the in- 
ad heredes tamen eorum i)ertinet. heritance : and if any of those who 

accept happen to die beforehand, the 
• l)ortions accruing to them will go to 

their heirs. 

D. xxxviii. IG. 9. 

This paragraph has nothing to do with the S. ( ', Orphitianum. 
It refers to the right of accrual enjoyed by all heredes lef/itimL 
If any of those called to share an inheritance did not take his 
share, it was divided among all those who entered on the inherit- 
ance ; and, if any of those who had entered died before receiving 
the share that accrued to him, this accruing share passed to his 
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heirs, his interest in it having become fixed, and made transmis- 
sible to his heirs by his entering on the inheritance. 

The following were the principal changes in the law of the 
succession of the agnatu By the law of the Twelve Tables, 
agnatic i.e. collaterals in the same civil family, succeeded in 
default of sui Iteredes, Subsequently, different classes of persons 
were allowed to rank as agnativrho were not so. 1. Emancipated 
brothers and sisters were allowed to rank as agnati by Anastasius, 
and their children were allowed to do so by Justinian. 2. Under 
Justinian, a peculiar order of succession was fixed on for persons 
emancipated ; first came their children ; secondly, their brothers 
and sisters ; thirdly, the ascendant emancipator. 3. Justinian 
placed uterine brothers and sisters, and their children, on the 
same footing as consanguinei and their children. 4. The mother 
was allowed to succeed to her children by the senatus-consultum 
Tertulliamimy and children to their mother by the senatus^ 
consultum Orpliitiamim. As this is a subject of some complexity, 
it is treated separately at the end of this note. 5. Grandchildren 
succeeded to tlieir grandmother by a constitution of Valentinian, 
Theodosius, and Arcadius. (Tit. 4. 1.) 

There were alscf two otlier points, besides the admission of 
these persons excluded by the strict definition of agnatiy in which 
the law underwent alterations. First, the Twelve Tables made 
no distinction of sex in the agnati ; the prudentes limited the 
succession of females to the second degree. Justinian restored 
the law of the Twelve Tables on this point, and permitted no 
distinction of sex, (Tit. 2. 3.) Secondly, under the law of the 
Twelve Tables, there ^^as no devolution among the agnati ; if the 
nearest refused, the more remote could not come in their place ; 
flustinian permitted such a de^olution to take place. (Tit. 2. 7.) 

To liave a place in the succession under the S, C. Tertnllin- 
mnuy the mother must have the jus Vihcrorumy the privileges 
accorded to free persons lia’ving tlireeor freed personshaving four 
children, and she had not a definite place, but one varying ac- 
cording as there were or wxre not other persons to preclude or 
share her claim. The chief provisions of the law on this head may 
be stated as follows : — 

We wdll first consider the position of the mother, having the 
jin Jiberornmy v hen the father is dead. 1. If her son died leaving 
children, his children, if in his familj", would succeed as sui 
heredcs. But tliese children might be in an adoptive family, and 
so have no claim, previously to Justinian’s legislation, to the in- 
licritance of their natural father. If there WTre agnati of the 
deceased, then the conflict was between the mother and these 
agnatiy and the mother excluded them. If there ^vere no agnatiy 
then the conflict was between the mother and the children as 
cognatiy and the children excluded the mother. (D. xxxviii. 
17. 2. 9.) If her daughter died leaving, children, they shared 
with the daughter’s mother under the S. C. Tertullianum 
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(Tit. 4. pr.), and excluded her under a constitution of Gratian. 
2. If her son or daughter died childless and without brothers or 
sisters living, the mother took. If there was a brother of the 
deceased, he excluded the mother and shared with the sisters, if 
any. If there were no brothers, but there were sisters, the mother 
shared with them. (Tit. 3. 3.) Until we get to tlie legislation of 
Justinian, it is only of brothers and sisters by the same father, con- 
sanguinei (ce), that we are speaking. 3. Under the later emperors, 
previously to J ustinian, the position of the mother with regard 
to agnati of the third or a remoter degree was changed under a 
constitution of Constantine. If the mother had not the jus 
liherorum^ she was no longer excluded by such agnati^ but took 
one-third of the inheritance. If she had the jm liherorumy she 
no longer excluded them altogether, but only took two-thirds. 
Under a constitution of Theodosius she was placed in the same 
position with regard to a brother of the deceased w ho had passed 
out of the family. (Tit. 3. 5.) 

Secondly, Ave will take the case of the father as well as the 
mother having the jus liherorum being alive. 1. The father 
took if in the same family with the deceased child ; but the lather 
might have been emancipated or given in adoption, and the 
deceased child not. Here, if there Avere ngiiafi of the deceased, the 
mother Avas excluded if there was a brother of the deceased among 
the agnati ; she shared Avith sisters, and excluded remoter agnati. 
If there Avere no agnati^ then the conflict Avas betAveen the father 
as one of the cognati and the mother, and then the father excluded 
the mother. (D. xxxAuii, 17. 2. 17.) 2. If there Avas a grand- 

^ father and the father was dead, the mother excluded the grand- 
father ; but if the father was living and the deceased had been 
emancipated, then, if the mother was preferred to the grand- 
father, the father Avoiild be preferred to the mother (Tit. 3. 3), 
and the grandfather to the father. So it Avas simpler to say that 
the grandfather AA as jweferred to the mother. (I), xxxviii. 17. 
5. 2.) It is said in the text of Tit. 3. 3. that the mother is pre- 
ferred to the grandfather, but not to the father when the conflict 
is directly betAveen them. If the father was living in the case 
just mentioned, the conflict was not between the mother and the 
grandfather, but betAveen the mother and the father, and it Avas 
through the father that the grandfather Avas ])referred, just as the 
mother was preferred to the father Avhen the conflict was not 
between them directly, but betAveen the mother and the agnati 
as noticed in the foregoing case (No. 1). 

Justinian made the folloAving changes affecting the position of 
the mother. 1. He entirely did aAvay with the /w^ liherorum, and 
put all mothers on an equality. (Tit. 3. 5.) 2. He eman- 

cipated and uterine brothers and sisters and their children on a 
level with consanguinei{(B\ and they therefore had to be taken 
into account Avhen the mother’s position had to be determined 
with regard to the brothers and sisters of the deceased. 
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Some other minor points as to the succession of mothers and 
children are worth noticing. (1) The rule as to there being no 
devolution among agnuti did not apply to the mother. If the 
agnati who preceded her refused, she took ; if she refused, the 
agnati whom she preceded took. (D. xxxviii. 17. 29. 14. 20.) 
(2) The minima capitis deminutio did not interfere with succes- 
sions under the 5. C. Tertullianvm or (Tit. 4, 2); 

and (3) children born of an uncertain father inherited from their 
mother under the S. C. Orphitianum (Tit. 4. 3), and their mother 
from them under the S. C. TertullUmum (Tit. 3. 7 ). (4) Mothers 
were excluded from succeeding to their children dying under the 
a^e of puberty, if they had not provided them with tutors. 
(Tit. 3. 6.) 


Tit. V. DE SUCCESSIONE COGNATOEUM. 

Post suos lieredca, eoscjue quos After tlie mi heredes and those 
inter suos heredes i^netor et coiisti- whom the prmtor and the constitn- 
tutiones vocant, et jiost legitimos, tions call to inherit among the .sui 
quorum ninncro sunt agnati, et hi ItPicdes, and after the legal heirs, that 
quos in locum agnatorum tarn is, the agnati and those whom the 
HUpradicta senatus-contiUlta quam above-mentioned benatns-consnlta and 
nostra erexit constitutio, proxnnos our constitution have placed among 
cognates prietor vocat. the agnati^ the pra3tor calls the nearest 

cognatl. 

D. xxxviii. 15. 1 ; D. xxxviii. 7. 2. 4. 

Tlie law of the Twelve Tables recognised only the succession 
of, (1; svi heredes \ (2) agnati \ (3) gentiles. If there were no 
gentiles^ the inheritance lapsed to the state. In jdcheian families, 
or rather in sucli plebeian fiiinilies as were not parts of a })lebeian 
gens^ if there were no agnati, tlie inheritance would lapse at 
once. 

The subject of gentilitas is too obscure, and repays investiga- 
tion too little, to permit us to enter into it here. Probably the 
original notion of gentiles was tliat of members of some pure 
uncorrupted i)atriciaii stock, though not necessarily of the same 
descent, but bearing the same name, and having the same sacra, 
(Sec Introd. sec. 2.) Probably, also, freedinen and clients of 
gentiles were, in some degree, considered as themselves gentiles ; 
probably if their property was not claimed by their j)atron, it 
went to the members of his gens, but they had not any claim on 
the property of any other gen fills. We know also that there 
were plebeian gentes, formed probably by the marriage of a pa- 
trician with a plebeian before the ]dehs received the connubium. 
Members of plebeian gentes would, we may suppose, have the 
rights of gentilitas towards other members of the same plebeian 
gens, but whether they had them towards the members of the 
patrician ^ens, from which they Avere an offset, is wholly uncer- 
tain. Of the mode in which the gentiles tcok the inheritance, we 
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know nothing, nor at how late a period of history the gentes were 
still really in existence. Gains (iii. 17) treats the subject as one 
of mere antiquarian interest. Probably at the time of the praetors^ 
legislation there were few families that could boast a descent 
so pure and accurately known as to satisfy the requisites of 
gentilitas. At any rate, the prictors felt themselves at liberty 
to favour, in every way, the tie of blood, and they accordingly 
called the cognati to the succession. 

• 

1. Qua parto natiiralis cognatio 1. It is the natural relationshii> 

spectatur ; nam agnati capite demi- that is here looked to ; thus a(j}iati 
nuti, quique ex his progeniti sunt, who have undergone a capHlti Ihmi- 
ex lege duodeciin tabularum inter nnt'io and their descendants are not 
legitiinos non habentur, sed a included among the legal heirs by tho 

tore tei-tio ordine vocantur. Exceptis law of the Twelve Tables, but they 
solis tantummodo fratre et sorore are called by the prmtor in the third 
emancipatis, nun ctiain liberis eo- order. We must except an emanci- 
niui, (pios lex Anastasiana cum fra- pated brother or sister, but not their 
tribns integri juris constitutis vocat cliildren. For the law of Anastasius, 
<iuideiu ad legitimam fratris heredi- calling an emancq)ated brother or 
tateni sive sororis, non icquis tamen sister, together with brothers whose 
partibus, sed cum aliqua deminu- rights still exist unaltered, to tho 
tione (j[uam facile est ex ipsius con- legal succession of their brother or 
stiiutionis verbis colligere. Aliis sister, not, indeed, giving them an 
vero agnatis inferioris gradus, licet equal share, Iflit making a deduction 
capitis deminutionem passi non sunt, set forth in the constitution, prefers 
tamen eos antei)onit, et i)rocul dubio them to all lujnatl of jui inferior de- 
cognatis. gree, even though these lufnati have 

undergone no capitis demiuntio, and, 
of course, i)refers them to all cognatL 

Gai. iii. 21. 27 ; C. v. 30. 4. 

We have already spoken of this lex Anastasiana in the note 
to Tit. 2. 4, and noticed the constitution of 534, by whicli Jus- 
tinian admitted as agnati the children of emancipated brotlicrs 
and sisters, and did away with the deduction mentioned in the 
text, namely, that of one-fourth. 

2. Hos etiam (jui per feininiiii 2. Collateral relations united only 
sexus x>ersonas ex transverse cog- by the female lino are also called by 
natione junguntur, tertio gradu the x>rmtor in the tliird order of suc- 
l>roximitatis nomine prmtor ad sue- cession, according to their ijroximity. 
cessionem vocat. 

Gai. iii. 30. 

3. Jjiberi quoque qui in adoi^tiva 3. Children, Avho are in an adoptive 

familia sunt, ad naturalium jiaren- family, are likewise called in the third 
turn hereditatem hoc eodem gradu order of succession to tho inhoritance 
vocantur. of their natural jjarents. 

Gai. iii. 31. 

Justinian’s change in the law of adoption jett the adoptive 
child, unless adopted by an ascendant, in his natural family, and, 
therefore, he could come in as a suus heresy or agnatus, and not 
merely as a cognatus.^ But the text would still be ai)plicable 
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to persons adopted by an ascendant and to persons sm juris, who 
arrogated themselves. 


4. Valgo qucesitos nulhim habere 
agnatum manifestum est, cum agna- 
tio a patre, cognatio a matre sit : hi 
autem nullum patrem habere intel- 
liguntur. Eadem ratioiie nec inter 
86 quidem possunt videri consan- 
guine! esse, quia consanguinitatis 
jus species est agnationis ; tantum 
igitur cognati sunt sibi, sicut et 
matris cognatis. Itaque omnibus 
istis ea parte competit bonorum 
possGSsio, qua proximitatis nomine 
cognati vocantur. 


4 It is manifest that children bom 
of an uncertain father have no agnati, 
inasmuch as agnation proceeds from 
the father, cognation from the mother, 
and sudi children are looked upon as 
having no father. And, for the same 
reason, consanguinity cannot be said 
to subsist between these children, be- 
cause consanguinity is a species of 
agnation. They can, therefore, only 
be aUied to each other as cognati by 
being related by their mother ; and it 
is for this reason that all such children 
are admitted to the possession of goods, 
■which calls the cognati according to 
their degree of proximity. 


D. xxxviii. 8. 2. 4. 


5. Hoc loco et illud necessario ad- 
monendi sumus, agnationis quidem 
jure admittwxliquem ad hereditatem, 
•etsi decimo gradu sit, sive de lege 
•duodecim tabularum quij|ramus, sive 
de odicto quo prajtor logitimis herc- 
dibus daturum bonorum possessio- 
nem pollicctur. Proximitatis vero 
nomine iis solis prmtor i)romittit 
bonorum possossioncm, (pii uscpie 
ad sextum gradum cognationis sunt, 
ct e\ septimo a sobriiio sobriiiiKpie 
nato licit a)VO. 

D. xxxAiii. 10. 2. 2. 4; D. X'> 


5. Here we may observe, tliat by 
right of agnation any one may be 
admitted to inherit, although in flic 
tenth degree, both by the law of the 
Twelve Tables, and by the edict in 
vhich the praitor promises that he 
will give the possession of goodr, to 
the legal heirs. But the prietor pro- 
mises the possession of goods to cog- 
nail according to their ]>roximity only 
as far as the sixth degree of cognation, 
and in the seventh degi’ee to tlioso 
co(j)uiti who are the children of a 
second cousin. 

xviii. 8. 1. 3 ; D. xxxviii. 8. 0. 


The acpiati were not limited by the tenth degree. (See Tit. 
•6. 12.) This degree is only given as an instance of liow far 
the succession miglit go. l)ut the sixth degree was the iimit, with 
the exception given in the text, of the succession of cognati. 


Tit. VL DE GEADIBUS COGJs^ATIOXIS. 


Hoc loco nccessarium est expo- 
mere quemadmodum gradus co^a- 
iionis numorentur : quare in primis 
admonendi sumus co^ationem 
aliam supra numorari, aliam infra, 
idiam ex traiisvcrso, quai etiam a 
latere dicitur. Superior cognatio 
ent parentum, inferior liberorum, 
«ex transverse fratnim soronunve, 
eorumque qui quseve ex his progo- 
nerantur, et convenienter patmi, 
amitee, avunculi, materterae, Et 
.superior quidem et inferior cognatio 


It is necessary to explain here how 
the degrees of cognation are com- 
puted; and first we must ob.serve, 
that one cognation is reckoned by 
ascending, a second by descending, 
and a third by going transversely, or, 
as it is also called, collaterally. The 
cognation reckoned by ascending is 
that of ascendants ; that reckoned by 
descending is that of descendants ; 
that reckoned transversely is that of 
brothers and sisters, and their issue, 
and consequently that of uncles and 
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a prime gradn incipii ; at ea quse ex aunts, whether paternal or znatemaL 
transverso nianeratur, a secundo. In the ascending and desoendiim cog- 
nation the nearest eognatua is m the 
first de^e; in the transyerse, the 
nearest is in the second. 

D. xxxviiL 10. 1, pr. and 1. 

1. Primo nadu est supra pater 1. In the first degree are, ascend- 

mater, infra fuius filia. ing, a father or a mother ; descend- 

ing, a son or a daughter. 

D. xxxviii. 10. 1. 3. 

2. Secundo, supra avus avia, infra 2. In the second degree are, as- 

nepos neptis, ex transverso frater cending, a grandfather or a grand- 
soror. mother; descending, a grandson or 

granddaughter ; in the collateral line, 
a brother or a sister. 

D. xxxviii. 10. 1. 4. 


3. Tertio, supra proavus proavia, 
infra prono]X)s proneptis, ex trans- 
verso fratris sororisque tilius filia, et 
convenienter patruus amita, avun- 
culus matertera. Patruus est frater 
patris, ([ui Gropce Trarfxijoc vocatur; 
avunculus est frater matris, qui apud 
Grajcos propne niirfulio^ et promis- 
cue Btlo^ dicitur. Amita est patris 
soror, matertera vero matris soror : 
utraquo Baa, vel apud quosdam 
appellatur. 


3. In the third degree are, ascend- 
a. great-grandfather or a great- 
grandmother ; descending, a great- 
grandson or great - grandaaughter ; 
in the collateral line, the son or 
daughter of a lirother or sister ; and 
so accordingly are an uncle or an 
aunt, whether paternal or maternal. 
Fatruns is a father’s brother, called 
in Greek irarpt^oQ ; avuncnlm is a 
mother’s brother, in Greek ; 

f/tioij is applied indifibrently to either: 
wniita is a father’s sister, matertera a 
mother’s sister, and each is called in 
Greek indifibrently, and some- 

times 


D. xxxviii. 10. 1. 5 ; D. xxxviii. 10. 10. 14. 

Schraeder substitutes in the text irarpcos and fi'i^rpcas, which 
are the forms used in classical Greek, 


4. Quarto gradu, supra abavus 
abavia, infra abnepos abneptis, ex 
transverso fratris sororisque nepos 
ne}>ti8, et convenienter patruus mag- 
nus amita magiia, id est, avi frater 
et sor(jr ; item avunculus magnus et 
matertera magna, id est, avim fra- 
ter et sorov ; consobrinus coiisobrina, 
id est, (pii qmeve ex fratribus aut 
sororibus progenerantur. Sed qui- 
dam recte consobrinos eos proprie 
dici putant, ([ui ex duabus soronbus 
progenerantur, quasi consororinos ; 
eos vero qui ex duobus fratribus 
progenerantur, proprie fratres pa- 
trueles vocari : si autem ox duobus 
frati-ibus filife nascuntur, sorores 
patrueles ajjpellari; at eos ^ui ex 
fratre et sorore propagantur, ami- 


4. In the fourth degree are, as- 
cending, a great-great-grandfather, 
or a great-great-grandmother ; de- 
scending, a great-great-grandson, or 
a great-great-granddaughter; in the 
collateral line, the grandson or the 
granddaughter of a brother or a 
sister ; as also a great-uncle or great- 
aunt, iiatemal, that is, the brother or 
sister of a grandfather; or maternal, 
that is, the brother or sister of a 
grandmother; and first cousins, that 
IS, the cliildren of brothers or sisters ; 
but to speak strictly, according to 
some, it ls the children of sisters 
that are properly called comobriulf as 
if consororini ; the children of bro- 
thers are properly fratres patrutlcs, if 
males ; sorores patrueles^ if females ; 
U 
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tinos proprie dici Amitae tuae filii the children of a brother and of a 
consobrinum te appellant, tu illos sister are properly amitini ; the chil- 
amitinoB. dren of your amita (aunt by the 

father’s side) call you consohrinusy 
and you call them amitini. 

D. xxxviii. 10. 1. 6. 

We see from the concluding words of this paragraph, that 
consobrinus was used in another sense than its strict one of ^ one 
of the children of two sisters.’ 

5. Quinto, supra atavus atavia, 5. In the fifth degree are, ascending, 
infra adneptos adneptis, ex trans- a great-grandfather’s grandfather, or 
verso fratris sororisque pronepos a great-grandfather’s grandmother ; 
proneptis, et convenienter propa- descending, a great-grandson or a 
truus proamita, id ost, proavi frater great-granddaughter of a grandson or 
et Boror ; proavunculus promater- granddaughter ; in the collateral line, 
tera, id est, proavifio frater et soror. a great-grandson or great -grand- 
item fratris patruelis sororis patru- daughter of a brother or sister, as 
elis, consobrini consobrinm, amitini also a great-grandfather’s brother or 
amitinsB films filia, propior sobrino sister, or a great-grandmother’s bro- 
propior sobrina. Hi sunt patrui ther or sister ; also, the son or daughter 
magni wnitte magnao, avunculi of a first cousin, that is, of a frater or 
magni materterae magnm filius filia. soror patna^lisy of a consobrinus or 

consohri^Lay or of an amitinus or ami- 
thia ; also cousins who precede by a 
degree second cousins, that is, the 
son or daughter of a great-uncle or 
great-aunt, paternal or maternal. 

D. xxxviii. 10. 1. 7. 

Propior sobrino is, to use the exact equivalent, a first cousin 
once removed. He is one degree nearer {propior) than a sobrinus 
or second cousin. 

6. Sexto gradu, supra tritavus 6. In the sixth degree are, ascend- 

tritavia, infra trinepos trineptis, ex ing, a great - gi’andfather’s great - 
transverse fratris sororisque abne- grandfather, or a great-grandfather’s 
pos abneptis, et convenienter ab- great-grandmother; descending, the 
patruus abamita, id est, abavi frater great-grandson or great-granddaugh- 
et soror, abavunculus abmatertera, ter of a great-grandson or a great- 
id est, abaviflo frater et soror. Item granddaughter ; in the collateral line, 
sobrini sobrinaecpie, id est, qui a great-great-grandson or a great- 
qmeve ex fratribus vel sororibus great-granddaughter of a brother or 
patruelibus vel consobrinis vel ami- sister ; as also, a great-great-grand- 
tinis progenerantur. father’s brother or sister, and a great- 

great-grandmother’s brother or sister ; 
also, second cousins, that is, the sons 
and daughters of first coiosins in 
general, whether the first cousins are 
sprung from two brothers or two 
sisters, or a brother and a sister. 

D. xxxviii. 10. 3. 

The nomenclature proper to the different degrees stops here, 
because the sixth degree was the limit of cognation. 

7. Hactenus ostendisse sufficiet, 7. It is sufiicient to have shown 
quemadmodum gradus cognationis thus far how degrees of cognation are 
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numerentur ; namque ex his palam reckoned ; and, from, the examples 
est intelligere quemadmodum nlte- given, the more remote degrees may 
riores quoque gradus numerare de- be computed ; for each generation 
beamus, quippe semper generata always adds one degree ; so that it is 
quaeque persona gradum adjiciat : much easier to determine in what 
ut longe facilius sit respondere degree any person is related to aii- 
quoto quisque gradu sit, (piam pro- other than to denote such person by 
pria cognationis appellatione (piem- his proper term of cognation, 
quam denotare. 

D. xxxviiL 10. 10. 9. 


8. Agnationis cpioque gradus eo- 
dem modo numerantur. 

9. Sed cum magis veritas oculata 
fide quam per aures aiiimis hominuin 
infigitur, ideo necessarium duxinuis 
post narrationem graduum otiam 
eos prjesenti libro inscribi, (juatenus 
possint et auribus et oculorinu in- 
spectione adolescentes perfectissi- 
mam graduum doctrinam adiiusci. 


8. The degrees of agnation are 
reckoned in the same manner. 

9. But as truth is fixed in the mind 
much better by the eye than by the 
ear, we have thought it necessary io 
subjoin, to the account given of tlie 
degi’ces, a table of them, that the 
young student, both by heai'ing and 
by seeing, may gain a perfect know- 
ledge of them. 


Justinian intended that a scheme of relationship slfould he 
here inserted ; but as the degrees of relationship are sufficiently 
obvious, it is scarcely necessary to place a sch&ne before the eyes 
of tlie modern reader. 


10. Illud certain cst, ad serviles 
cogmitioncs illam partem edicti, qua 
proximitatis nomine bonorum pos- 
sessio promittitur, non pertinere ; 
nani nec ulla antiqua lege tabs cog- 
natio comimtabatur. Sed nostra 
constitutione quam pro jure patro- 
natus fecimus (quod jus usque ad 
nostra tempora satis obscurum atque 
nube plenum et undique confusum 
fuerat) et hoc humanitate sugge- 
rente concessimus, ut si (piis in ser- 
vili consortio cons ti tutus liberum 
vel liberos habuerit sive cx libera 
sive ex servihs conditionis muliere, 
vel contra serva inuber ex libero vel 
servo habuerit bberos cujuscumque 
sexus, et ad libertatem his perveni- 
entibus, et ii qui ex servili ventre 
nati sunt libertatem mcruorint, vel 
dum m^beres bberm erant, ipsi in 
servitute eos habuerint, et postea 
ad libertatem i)ervenerint : ut hi 
omnes ad successionem patris vel 
matris veniant, patroiiatus jure in 
hac parte sopito. Hos enim bberos, 
non solum in suorum parentum 
successionem, sed etiam alter um in 
alterius mutuam successionem vo- 
cavimus : ex ilia lege specialiter eos 
yocantes, sive sob inveniai\^ur qui 
in servitute nati et postea manii- 


10. It is certain that the part of the 
edict in which the possession of goods 
is promised according to the d(}groe of 
proximity, does not ajqdy to servile 
cognation, which was not roc(>guised 
by any ancient law. But, by our con- 
stitution concerning the right of ]){i- 
tronage, a right hithei'to so o])scure, 
so cloudy and confused, we have 
enacted, from a feeling of humanity, 
that if a slave shall have a child t>r 
children, either by a free woman or a 
slave, and reciprocally if a female 
slave shall have a child or children of 
either sex by a freeman or a slave, 
then if the father and mother are 
enfranchised, and the children, whose 
mother was a slave, become also free, 
or if the children of a free motlier 
have a slave as father, and this slave 
afterwards attain his freedom, these 
children shall all succeed to then- 
father or mother, the right of patron- 
age in this case lying dormant. And 
we have called these children to suc- 
ceed not only to their j)arents, Imt 
also mutually to each other, and tlnb- 
whether they have all been horn in 
servitude and afterwards enfraiicliised, 
or whether they succeed with othei-s 
who were conceived after the en- 
franchisement of their parents ; and 


u 2 
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luidsi Bunt, aive una cum aliis qui also whether they have all the same 
post libertatem parentum concepti father and mother, or have a different 
sunt, sive ex eodem patre vel ex father or mother, exactly as would be 
eadem matre, sive ex aliis, ad simi- the case with the issue of parents 
litudinem eorum qui ex justis nup- legally married, 
tiis procreati sunt. 

D. xxxviii. 8. 1, 2. 

Not even in the case of emancipated slaves did the law recog- 
nise the claims* of the kin of the slave to succeed to him ; all 
went to the patron if there were no sui heredes. 

11. Repetitis itaque omnibus qua? 11. To recapitulate what we have 
jam tradidimus, apparet non semper said on this subject, it appears that 
eoH qui parem gradum cognationis those who are in the same degree 
obtinent, pariter vocari ; eoque am- of cognation are not always called 
plius ne eum quidem qui proximior equally to the succession ; and fur- 
sit cognatus, semper potiorem esse, ther, that even the nearest in degree 
Cum enim piima causa sit suorum of cognation is not always preferred, 
heredum et eorum quos inter suos For, as the first place is given to sui 
heredes jam enumera\'imu8, apparet lieredi's^ and to those who are niini- 
pronepotem vel abnepotem defuncti bered with them, it is evident that 
potiorem esse quam fratrem aut the great-grandson or great-great- 
patrem matremque defuncti ; cum grandson is preferred to the brother 
alioquin pater quiden? et mater (ut or even the father or mother of the 
supra quoque tradidimus) primum deceased, although a father and 
gradum cognationis obtineant, fra- mother (as we have before observed) 
ter vero secundum, pronepos autem are in the first degree of cognation, 
tertio gradu sit cognatus, et abnepos a brother in the second, a great- 
quarto. Nec interest in potestate grandson in the third, and a gi’eat- 
morientis fuorit, an non, (piod vel great-grandson in the fourth ; neither 
emancipatus vel ex emancipato, aut does it make any difference whether 
feminino sexu propagatus est. the descendants were under the power 

of the deceased at the time of his 
death, or out of his power, either by 
being themselves emancipated, or by 
being the children of those who were 
so, nor whether they were descended 
by the female line. 

D. xxxviii. 10. 1, 2. 

12. Amotis quoque suisheredibii«{, 12. But, when there are no mi 

ot quos inter suos heredes vocari heredt's, nor any of those who are 
diximus, agnatus (pii integrum jus called with them, then an agimim 
agnationis habet, etiamsi longissimo who has retained his full rights, 
gradu sit, plerumque potior habetur althougli he be in the most distant 
(juam proximior cognatus ; nam pa- degree, is generally preferred to a 
tnii nepos vel pronepos avunculo vel cogmifns in a nearer degree ; thus 
materterfle prinfeitur. Totiens igitur the grandson or groat-grandspn of a 
dicimus, aut potiorem haberi eum paternal uncle is preferred to a ma- 
(iui proximiorem gradum co^a- temal uncle or aunt. Thus, when 
tionia obtinet, aut pariter vocari eos we say that the nearest in degree of 
qui cognati sunt, quotiens neque cognation is called to the succession, 
suorum heredum jure quique inter or if there be many in the same de- 
suos heredes sunt, neque agnationis gree, that they are all called equally, 
jure aliquis praiferri debeat, secun- we only say so because there are no 
dum ea qua? tradidimus. Exceptis mi fieredes, nor any of those who are 
fratre et sorore emancipatis, qui ad called with them, nor any one who 
Buccessioncm fratrum vel sororum ought to be preferred by right of 
vocautur ; qui et si capite deminuti aynatioj according to the principles 
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sunt, tamen prsBferuntiir ceteris ul- we have laid down. And we must 
terioris gradus agnatis. notice the exception made in the 

case of an emancipated brother and 
sister who are called to the succession 
of their brothers and sisters ; for, al- 
though they have suflfered a capitis demi- 
nutioy they are nevertheless preferred 
to all agnati of a more remote degree. 

Gai. iii. 27. 29 ; C. V. 30. 40. 


Tit. VII. DE SUCCESSIONE LIBERTORUM. 


Nunc de libertorum bonis videa- 
mus. Glim itacjne licebat liberto 
patronum suum impiine testainento 
pneterire ; nam ita deinum lex duo- 
decini tabulaniiii ad liereditatem 
liberti vocabat imtroiium, si intos- 
tatus mortuus onset libertus iiullo 
suo lierede relicto : itaciue intestate 
quoque mortuo li])erto, si is suum 
heredcui relKiuisset, patrono nihil in 
bonis ejus juris erat. Et si (piidem 
ex naturalibus liberis alicpieiii suum 
heredem relKpiisset, nulla videbatur 
querela ; si vero adoptivus filius 
fuisset, apei*te iiiKiuuni erat nihil 
juris patrono superesse. 


We will now speak of succession to 
freedmen. A freedman might for- 
merly, with impunity, omit in his 
testament any mention of his patron, 
for the law of the Twelve Tables called 
the patron to the inheritance only 
when the freedman died intestate 
without leaving any suus hen^. There- 
fore, though he had died intestate, yet 
if he had left a mus heres^ the patron 
had no claim ftpon his estate. And 
when the s^ms heres was a natural cliild 
of the deceased, the patron had no 
cause of comidaint ; but when the siais 
heres was only an adopted son, it was 
manifestly unjust that the patron 
should have no claim. 


Gai. iii. 39, 40. 


The law of the Twelve Tables regulated the succession to 
enfranchised slaves as follows: an enfranchised slave had no 
aguatiy for he belonged to no civil family ; but he might marry 
and found a family of his own, and then his children would be 
his stii heredtiy or he might gain sui heredes by adoption. If he 
died intestate, his sui heredes succeeded to him;, and in default of 
sui heredesy the patron, or, if the patron were dead, the children 
of the patron, took the place of a/jruitiy and received the inherit- 
ance. The enfranchised slave had, however, full power to make 
a testament, and might pass over both his own sui heredes and his 
patron. A female slave, however, if emancipated, could not ex- 
clude the patron from her inheritance for she could have no sui 
heredesy being a woman ; and as she was always, on account of 
her sex, considered under the tutela of her patron, she was inca- 
pable of making a testament, unless with the consent of her patron. 
(Ult. Reg, 29. 2 ; Gai. iii. 43.) 

1. Qua de causa, postea prfctoris 1. This unfairness in the law was 
edicto haec juris imquitas emendata therefore afterwards amended by the 
est. Sive enim faciebat testamentum edict of the praetor. Every freedman 
libertus, jubebatur ita testvi ut pa- who made a testament was commanded 
trono partem dimidiam bonorum to make such a disposition of his pro- 
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Buorum relinqueret, et si aut nihil perty as to leave one half to his patron; 
aut minus parte dimidia reliquerat, and, if the testator left him nothing, 
dabatur patrono contra tabulas tes- or less than a half, then the possession 
tamenti partis dimidise bonorum of half was given to the patron contra 
possessio ; sivo intestatus morieba- tahulas. And if a freedman died intes- 
. tiir suo herede relicto filio adoptive, tate, leaving an adopted son as his 
dabatur feque patrono contra hunc mm heres, still the possession of a half 
Huum heredem partis dimidise bo- was given to the patron. But the 
nf)rum possessio. Prodesse autem patron was excluded by the natural 
liberto solebant ad excludendum children of a freedman, not only by 
patronum naturale's liberi, non solum those in his power at the time of his 
quos in potestate moitiis tempore death, but by those children also who 
habebat, sed etiam omancipati et in had been emancipated, or given in 
adoptionem dati, si modo ex aliqua adoption, jjrovided that they were in- 
parte scripti heredes erant, aut prse- stituted heirs for any part, or, in case 
teriti contra tabulas bonorum pos- they were omitted, had demanded the 
sossionem ex edicto petierant ; nam possession contra tabulas^ under the 
exheredati nullo modo repellebant praetorian edict. For disinherited chil- 
patronum. dren did not ever exclude the patron. 

Gai. iii. 41. 

The prmtor considered it hard that a testament, or aui heredes 
gained by adoption, or by the marriage of a wife in mnnu^ should 
exclude the patron. This was to exclude him by purely volun- 
tary acta of the slflve. If the slave had children really born to 
him, that constituted a good reason why the patron should be 
excluded, and in this case the praetor did not interfere. It is to 
be observed that the praetor left the law as it was if it was a 
patrono^ or a female child of the pnfroinis^ who was excluded 
((jAI. iii. 49 ; Uli*. Re<j, 29. 4) ; but by the le.v Pajda Foppeea 
women with a certain number of children were placed on a level 
with men in this respect. 

2. Postoa lege Papia adaucta sunt 2. But afterwards the rights of 

jura jiatronorum qwi locui)letiores patrons, who had wealthy freedmen, 
lihertos habebant ; cantuni est enim were enlarged by the Icj’ which 

ut ex bonis ejus qui sestertium cen- im)vidcs that he shall have one equal 
turn milliuin patriraonium relique- share in the distribution of the efiects 
rat, et pauciores <juam tres liberos of his freedman, whether dying testate 
haliebat, sive is testaniento facto or intestate, if the freedman has left a 
sive intestate mortuiis erat, virilis patrimony of a hundred thousand ses- 
pars patrono deberetur. Itacpie, terces, and fewer than three children, 
cum unum quidem filium tiliainve Thus, if a freedman possessed of such 
heredem reliquerat libertus, ]>erinde a fortune has left only one son or 
]>ars dimidia debebatur patrono, ac daughter as heir, a half is due to the 
si is sine ullo tiho filiave testatus patron, exactly as if the deceased had 
deccssisset ; cum vero duos duasvo died testate, without having any son 
heredes reliquerat, tertia pars de- or daughter. But, when there are two 
bebatur patrono. Si tres relhiuerat, heirs, male or female, a third ^lart only 
repellebatur. patronus. is due to the patron ; and, when there 

are three, the patron is wholly excluded. 

Gat. iii, 42. 

3. Sed nostra constitutio quam 3. But our constitution, published 
pro omnium notione Graeca Hngua in a compendious form, and in the 
compendioso tractatu habito compo- Greek language, for the benefit of all 
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suimus, ita hu jusmodi causas defini- 
vit, ut si quidem libertiis vel liberta 
minorescentenariis sint, id est, minus 
centum aureis habeaut substantiam 
(sic enim legis Papiaj summam inter- 
pretati sumus, ut pro mille sestertiis 
unus aureus computetur), nullum 
locum habeat patronus in eorum 
successionem, si tamen testamentiun 
fecerint ; sin autem intestati deces- 
serint nullo liberorum relicto, tunc 
patronatus jus (quod erat ex lege 
duodecim tabularum) integrum re- 
servavit. Cum vero majores cente- 
nariis sint, si heredes vel bonorum 
possessores liberos liabeant, sive 
unum sive plures cujuscumcpie soxus 
vel gradus, ad eos successionem 
pareiitum deduximus, patroiiis om- 
nibus una cum sua progenie semotis ; 
sin autem sine liberis decesseriiit, 
si quidem intestati, ad omnem lierc- 
ditatem ])atronos patronasque voca- 
vimus. Si vero testamentum (piidein 
fecerint, jiatronos autem vel patronas 
praderierint, cum nullos liberos ha- 
berent, vel liabentes eos exhereda- 
verint, vel mater sive avus maternus 
eos prtetericrit, ita ut non possint 
argui inofliciosa eorum testamenta, 
tunc ex nostm constitutione per 
bon(»rum possessionem contra ta- 
bulas, non diniidiam (ut antea) sed 
tertiam partem bonorum liberti con- 
sequantur, vel quod deest eis ex 
constitutione nostra repleatur, si 
quando minus tertia parte bononim 
suorum libertus vel liberta eis relb 
querit ; ita sine onerc, ut nec liberis 
liberti libertmve ex ea jiarte legata 
vel tideicommissa iirncstciitur, sed ad 
colieredcs hoc onus redundaret : 
multi s aliis casibus a nobis in iira?- 
fata Constitutione congregatis c{uos 
necessaiios esse ad hu jusmodi juris 
disposition em perspex imus, ut tarn 
patroni patrome(|uo quam liberi 
eorum, nec non qui ex transverse 
latere veniunt use pie ad (j[uintum 
gradura, ad successionem libertorum 
yocentur, sicut ex ea constitutirme 
intelligendum est, ut si ejusdem 
patroni vel patrona), vel duorum 
duanim pluriumve liberi sint, qui 
proximior est ad liberti seu libertm 
vocetur successionem, et in capita 
non in stirpes dividatur successio, 
eodem modo et in iis qui ex trans- 
verso latere veniunt servando. Pene 
enim consonantia jura ingenuitatis 
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nations, established the following rules. 
If a freedman or freedwoman are less 
than centenariiy i.e. when their fortune 
does not reach a hundred aurei (the 
amount at which we estimated the sum 
mentioned in the lex Papia, counting 
one aureiis for a thousand sesterces), 
the patron shall not be entitled to any 
share in the succession, provided the 
deceased has made a testament. But 
where a freed nianw woman dies in- 
testate, and without children, the right 
of patronage is maintained undimi- 
nished, and is as it formerly was, 
according to the law of the Twelve 
Tables. But if a freed person leave 
more than a hundred aurei, and has 
one child or several, whatever bo their 
sex or degree, as his hell’s or the 
possessors of his goods, such child or 
cliildren shall succeed their parent to 
the exclusion of every i)atron and his 
issue ; but if ho die without children 
and intestate, we have callgd the pa- 
trons or patronesses to his whole 
inheritance. he has made a tes- 
tament, omitting his patron, and has 
left no children, or has disinherited 
them, or if a mother or maternal 
grandfather has omitted them, so how- 
ever that such testaments cannot be 
attacked as inofficious, then, according 
to our constitution, the patron shall 
succeed by a possession contra tahulas, 
not to a half as formerly, but to tlie 
third part of the estate of the deceased 
freedman, or shall have any deficiency 
made up to him in case the freed man 
or woman has left him a less share than 
a third of his or her estate. But this 
third part shall not bo subject to any 
charge, so much so that it shall not 
furnish anything towai’ds any legjicies 
OT jidclcommin'ia, even though given for 
the benefit of the children of the 
deceased ; but the whole burden shall 
fall exclusively on the co-heirs of the 
])atron. In the same constitution we 
have collected many other decisions 
w'hich we thought necessary to settle 
the law on the subject. Thus, i>a- 
trons and jiatronesses, their children 
and collateral relations, so far as the 
fifth degree, are called to the succes- 
sion of their freedmen and freed- 
women, as may be seen in the con- 
stitution itself. And, if there be 
several children, whether of one, two, 
or more patrons or patronesses, the 
nearest in degree is called to thti sue- 
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et libertinitatia in successionibus cession of the freedman or freedwoman; 
fecimns. and the estate is divided per capita and 

not per stirpes. It is the same with colla- 
terals ; for we have made the laws of suc- 
cession almost the same as regards per- 
sons free bom and enfranchised slaves. 

Doing away with all distinction of sex, and making the claim 
of the patrona the same as that of the patronuSy and the position 
of the liberta the same as that of the lihertusy Justinian thus regu- 
lates the succession ah intestato : first come the children of the 
freedman, whether in his power or not, or even if born before he 
was enfranchised ; then, if he has no children, come the patron 
and his descendants ; in default of these, the collaterals of the 
patron to the fifth degree. If the freedman has children, he can 
make any testament he pleases ; if he has not, he can only make 
what testament he pleases provided his fortune is less than one 
hundred aurei ; if it is more, he must leave the patron one i^iien- 
cumbered third, or the law will give this third contra tahulas, 

4. Sed haec de iis libertinis hodie 4. What we have said relates in 
dicenda si^nt, qui in civitatem Ro- these days to freedmcn who are citi- 
manam pervenerunt, cum nec sunt zens of Rome ; for there are now no 
alii liberti, simul dedititiis et La- others, there being no more dedititii 
tinis sublatis ; cum Latffnorum legi- or LatinL And the Latini never en- 
timfo Buccessiones nullm peiiitiis joyed any legal right of succession ; 
erant, (jui, licet ut liberi vitam suam for although they lived as free, yet, 
perageb{int, attamen ipso ultimo with their last breath, they lost at once 
spiritu simul animam atque liberta- their life and liberty : and their goods, 
tern amittebant, et quasi servoruiu like those of slaves, were claimed by 
ita bona eomm jure quodammodo their maiiumittor, as a kind of peca- 
peculii ex logo Juiiia manumissores hum, by virtue of the ler Junta 
detinobant. Postea voro senatus- Norhaiui. It was afterwards i>rovidod 
consulto Largiano cautum fuerfit, by the scnafiis-conmltum Lanjtanum^ 
ut liberi maiiumissoris non nomi- that the children of a maiiumittor, not 
natim exheredati facti extraneis disinherited by naiue, should, in the 
hcredibus eorum in bonis Latino- succession to the goods of a Latin, be 
rum prajiionerentur. Quibus siqier- preferred to any strangers whom a 
venit etiam divi Trajani edictum, maiiumittor might institute his heirs, 
quod eumdem hominem, si invito The edict of the Emperor Trajan fol- 
vel ignorante patrono ad civitatem lowed, by which, if a slave, either 
venire ex benoheio principis festi- against the will or without the know- 
navit, faciebat vivum quidem civem ledge of his patron, had obtained Roman 
Romanum, Latinum vero morien- citizenshq) by favour of the emperor, 
tern. Sed nostra constitutione, prop- he was regarded as free during his life, 
ter hujusmodi conditioimm vices but at his death was looked on as a 
et alias difficultates, cum ipsis Latin. But we, being dissatisfied with 
La tinis etiam legem Juiiiam et the difiiculties attending these cjianges 
senatus-consultum Largianum et of condition, have thought projier, by 
edictum divi Trajani in peipetuum our constitution, for ever to abolish 
deleri censuimus, ut omnes liberti the Latiaiy and with them the kx 
civitate Romana fruantur, et mira- Jimia, the semitus’Cansultmn Largia- 
bili modo quibusdam adjectionibus and the edict of Trajan ; so that 

ipsas vias quie in Latinitatcm du- all freedmen whatever become citizens 
cebant, ad civitatem Romanam ca- of Rome. And we have ha^ipily con- 
piendam transposuimus. trived, by some additional dLspositions, 

that the manner of conferring the free- 
dom of Lati^ has now become the man- 
ner of conferring Roman citizenship. 
Gai. iii. 56-58. 63-65. 71-73 ; C. vii. 6. 
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Latini Juniani, See Bk. i. Tit. 5. 3. 

Senatus-consulto Largiano, This senatvs-^consultum was passed 
in the time of Claudius, and in the consulate of Lupus and 
Largus. (Gai. iii. 63~67.) As we might infer from the text, 
the rights of the children of the j)atron to the suecessiou of a 
Latinus Junianus remained if they were disinherited in any 
other way than by name. 

By the edict of Trajan the rights of the patron were, in the 
case mentioned in the text, restored at the dekth of a Latinus 
exactly as if the Latinus had never become a citizen by imperial 
rescript. (Gai. iii. 72.) As to the modes in which a Latinus 
could acquire the rights of full citizenship, see note on Bk. i. 
Tit. 5. 3. 


Tit. VIII. DE ASSIGNATIONE LIBERTOEUM. 


In summa, quod ad bona liberto- 
mm, adinonendi sumuH censuisso 
senatuin, ut (juamvis ad omnes pa- 
troni liberos qui ojiisdem gradus 
sunt, a'(]ualiter bona libortorum 
pertinoant, tainen licoro parent! uni 
ex libens assignare libertuin : ut 
post mortem ejus solus is patronus 
habeatur cui assignatus est, et ceteri 
liberi qui ipsi (j[uo(iuo ad eadem 
bona, nulla assignatione intervtiii- 
ente, pariter admitterentur, nilnl 
juris in lis bonis liabeant ; sed ita 
demum pristinum jus recipiiiiit, si 
is cui assignatus est decessent nul- 
lis liberis relictis. 


Finally, with regard to the goods 
of freedmeii, we must renfembor that 
the senate lias enacted, that although 
the goods of freedmen belong ecpially 
to all the children of the patron who 
are in the same degree, yet a pai’ent 
may assign a freedman to any one of 
his children, so that, after tlie death 
of the parent, the child, to whom the 
freedman was assigned, is alone con- 
sidered as his jiatron, and the otlier 
children, who would have been ecjually 
admitted had there been no assig- 
nation, are wholly excluded. I hit if 
the child to whom the assignation has 
been made, dies without issue, they 
regain their former right. 


D. xxxviii. 4. 1. 


The senate enacted this by the cons n hum mentioned in 
paragr. 3. 

1. Nec tantum libertnm, sed 1. Not only a freedman, but a 

etiam libertam, et non tantum filio freedwoirian may be assigned, and not 
nepotive, sed etiam filiaj neptive only to a son or grandson, but to a 
assignare pemiittitur. daughter or granddaughter. 

D. xxxviii. 4. 1, and 3. 1, 2. 

But it was necessary that the child or grandcliild should l)e in 
the power of the patron. 

2. Datur autem hme assignandi 2. The power of assigning freed 
facultas ei qui duos pluresve liberos persons is given to him who lias two 
in potestate habebit, ut iis quos in or more children in his power, and it 
potestate habet, assignare ei liber- is to children in his iiower tiiat a fa- 
tum libertamve bceat. ynde qute- ther may assign a freedman or freed- 
rebatur, si euin cui assignaverit woman. Hence the question arose, 
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postea emancipaverit, nnm evanes- supposing a father assigned a freed- 
cat assignatio ? Sed placuit eva- man to his son, and afterwards eman- 
nescere, quod et Juliano et aliis cipated that son, whether the assign- 
plerisque visum est. ' ment would be destroyed. It has been 

determined that it is destroyed ; such 
was the opinion of Julian and of most 
others. 

D. xxxviii. 4. 1, and 13. I. 

The senatus-consultum did not allow the patron to give the 
freedman new heirs, but only to give a preference to particular 
heirs. If the children passed out of the power of the patron, they 
would cease to be heirs of the freedman. 

3. Nec interest testamento quis 3. It makes no difference, whether 
assignet an sine testamento, sed the assignment of a freedman be 
etiam quibuscumque verbis patronis made by testament, or without a tes- 
lioc pennittitur facere ex ipso sena- tament. And patrons may make it 
tus-consnlto, quod Claudianis tern- in any terms whatever, by virtue of 
poribus factum est Suillo Rufo et the senah(.<-considt‘i(m passed in the 
Osterio Scapula consulibus. time of Claudian, in the consulship 

of Suillus Rufus and Ostcrius Sca- 
pula. 

^D. xxxviii. 4. 1 , j)r. and 3. 

The date of this senatus-con.mltum is given as A.D, 45. 

Just as any expression of the wishes of tlie patron sufficed to 
make an assignation, so any expression of a contrary wish sufficed 
to revoke it. (D. xxxviii. 4. 1. 4.) 


Tit. IX. DE BOXORUM POSSESSIONIBUS. 


Jus bonorum posscssionis intro- 
ductum est a j)rietore, emendandi 
veteris jiiris gratia. Nec solum in 
intestatorum licreditatibus vetus jus 
eo modo pnetor omendavit, sicut 
supra dictum est, sed in eorum quo- 
que qui testamento facto decesse- 
rint ; nam si alienus postumus heres 
fuerit institutus, quamvis heredita- 
tem jure civili adire non xjotcrat, 
cum institutio non valcbat, liono- 
rario tamen jure bonorum ijossessor 
efliciebatur, videlicet cum a prietorc 
adjuvabatur : sed et is a nostra 
constitutione hodie recte heres in- 
stituitm, quasi et jure ci\Tli non 
incognitus. 

Gai. ii. 242 ; D. i. 1. 


The system of Inmoriim poasomonea 
wm introduced by tlie prfotors as an 
amendment of the ancient law, not 
only with regard to the inheritances of 
intestates, as we have said above, but 
of those also who die after making a 
testament. For if a iiosthumous stran- 
ger were instituted heir, although ho 
could not enter upon the inheritance 
by the civil law, inasmuch as his in- 
stitution would not be valid, yet by 
the jirretorian law he might be ^lade 
the possessor of the goods, because he 
received the assistance of the prmtor. 
Such a jierson may now, by our con- 
stitution, be legally instituted heir as 
being no longer unrecognised by the 
civil law. 

71 ; D. xxxviii. 6. 1. 


The jus civile knew of no other mode of succession than that of 
those who were strictly heredes. The prsetor introduced a new mode. 
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that by giving possession of the goods. This was, in its origin, 
merely the placing the person best entitled in at least temporary 
possession of the hereditas in case this possession was disputed : 
and then the praetor being thus called on to admit to the posses- 
sion, in process of time regulated this admission by the feeling of 
natural justice which it was part of his province to entertain, and 
admitted, in many cases, those whose blood gave a claim, in pre- 
ference to those whom the course of the civil law marked out. 
He did not, indeed, admit any one 'whom the law expressly re- 
jected ; for the praetor could not openly violate the law ; but 
when the law was silent, the praetor took advantage of this silence 
to admit persons whom the law passed over. (D. xxxvii. 1. 12. 1.) 
He never gave the dominium Quiritarivm in any of the goods of 
the inheritance, but only the dominium honitarinm (see Introd. 
sec. 62), i. e., he made all that constituted the inheritance a part 
of the goods in honis^) of the person to whom he gave the pos- 
session, and then usucapion gave this person the legal ownership. 

1 . Ali(]iian(lu tanicn iieqvie emen- 1. But the prrotor sometimes be- 

daiidi necpio iini)Ugiiaiidi veteris sto'ws the poHsessioii of goods with a 
juris, sed magis contirmandi gratia wish not to amend or impugn the old 
pollicetur honorum i)osseHsionem ; law, but to gonlirm it ; for he gives 
nam illis qucxpie, qui recte facto possession sminduyn talmlna to those 
testamento heredes instituti sunt, who are ap])ointed heirs by regular 
dat secundum tabulas bonorum })os- testament. He also calls svi heredes 
sessionem. Item ah intestato suos and (Ujnafl to the possession of the 
heredes et agnatos ad bononim pos- goods of intestates, and yet the in- 
sessionem vocat ; sed et remota heritance would bo their own by the 
quoque bonorum possessione, ad eos civil law, although the prietor did not 
pertinet hereditas jure civili. interpose his authority. 

Gai. iii. 34 ; D. xxxvii. 1. 0. 1. 

The person to whom the praetor gave the bonorum jjossrssio 
could make use of the interdict (see Introd. sec. 107) begin- 
ning with the words ^ Quorum bonorum ; ’ and as this was the 
readiest way of procuring the prador’s aid in being ])laccd in ])os- 
sesalon, the heir might be glad to adopt it, though the possrssio 
bonorum did not give him, as it did others, a title to succeed, 
which he would not otherwise have had. 

In cases provided for by the edict the jirnetor gave possession 
in the exercise of his executive authority (jfossrssio cdictalis). If 
there were special circumstances in the case, the praetor would, 
after. hearing opponents, give a special jiossession (possessio drvre- 
talis) which was not alw'^ays protected by the interdict Quorum 
bonorum^ but might be protected only by an interdict forbidding 
forcible eviction. (D. xxxviii. 6. 14 ; xxxvii. 1. 3. 8 ; xliii. 4.) 

2. Qu os autem praetor solus vocat 2. But those whom the praetor alone 
ad hereditatem, heredes quidem ipso calls to an inheritance, do not in law 
jure non hunt, nam praetor heredem become heirs, inasmuch as the praetor 
facere non potest : per legem enim cannot make an heir, for heirs are made 
tantum vel similem juri^ constitu- only by law, or by what has the effect 
tionem heredes hunt, veluti per of a law, as a se^iatus-corimHum or an 
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seiiatus-oonsulta et constitutiones 
princijmles ; sed cum eis praetor dat 
bonorum possessionem, loco here- 
dum constituuntur et vocantur bo- 
norum possessores. Adhuc autem et 
alios complures gradus praetor fecit 
in bonorum possessionibus dandis, 
dum id agebat ne quis sine suc- 
cessore moreretur ; nam angustissi- 
mis tinibus constitutum per legem 
duodecim tabularuni jus percipien- 
darum hereditatum praetor ex bono 
et a3quo dilatavit. 


Gai. iii. 


imperial constitution. But when the 
praetor gives any persons the possession 
of goods, they stand in the place of 
heirs, and are called the possessors of 
the goods. The prtetors have also 
devised many other orders of persons 
to whom the possession of goods may 
be granted, from a wish to insure that 
no man should die without a successor. 
In short, the right of succeeding to 
inheritances, which was confined within 
very narrow limits by the law of the 
Twelve Tables, has been extended by 
the prmtors in conformity to the prin- 
ciples of justice and equity, 

18. 25. 32. 


3. Sunt autem bonorum posses- 
siones ex testamento quidem hae : 
prim a, (^uae pneteritis liberis datur, 
vocaturcpio contra tabulas ; secunda, 
(luam omnibus jure scriptis heredi- 
bus prjtttor pollicetiir, ideoque voca- 
tur .secundum tabula.s. Et cum de 
testamentis prin.s locutus est, ad in- 
testates transitum fecit : et primo 
loco suis heredibus, et iis (pii ex 
edicto pnetoris inter suos connume- 
rantur, dat bonorum possessionem 
(jum vocatur unde liberi ; secimdo 
legitimis lieredilius ; tertic» decern 
persoiiis (pias extraneo maiiuuiissori 
prmferebat. Sunt autem decern per- 
sorne lue : jiatcr mater, avus avia 
tarn paterni quam matemi ; item 
tilius filia, iiei)os neptis tarn ex lilio 
quam ex tiHa ; frater soror, sive con- 
sanguinei sunt sive uterini. Quaiiio 
cognatis proxiinis, quinto turn quem 
ex familia, sexto iiatrono et ])atronm 
liberisque eorum et parentibus, sep- 
timo viro et uxori, octavo cognatis 
manumissoris. 


3. The testamentary pos.sessions of 
goods are these. First, that which is 
given to children passed over in the 
testament ; this is called contra fahulas. 
Secondly, that which the iira3tor pro- 
mises to all those legally instituted 
heirs, and is therefore called possessio 
secv n dmn i abul an. After having spoken 
of these, he i>asses on to intestacies ; 
and first he gives the possession of 
goods, called unde liber iy to the sui 
lureiliSy or to those who by the iirm- 
torian edict are numbered among the 
hni he redes \ secondly, to the legal heirs ; 
tliirdly, to the ten persons who were 
preferred to a x>a'tron, if a stranger ; 
and these ten jiersons were, a father ; 
a mother ; a grandfather or gi-and- 
niother, jiaternal or maternal ; a son ; 
a daughter ; a grandson or grand- 
daughter, as well by a daughter as 
by a son ; a brother or sister, eitlier 
consanguine or uterine. Then, fourthly, 
he gave the iiossession of goods to the 
nearest co<jnati ; fifthly, ‘ titm qvern ex 
ftmnliay to the nearest member of the 
family of the patron ; sixthly, to the 
patron or patroness, and to their chil- 
dren and parents ; seventhly, to a 
husband and wife ; eighthly, to the 
coynati of the manumittor. 


Gai. iii. 2G, 27. 30 ; D. xxxviii. C. 1. 

The various kinds of possessions of goods may be divided accord- 
ing as they were testamentary (ex testamento) or ah mtestato. 
Under the first head come the two kinds called contra tabulas and 
secundum tabulas, " 

1. The possessio contra tabulas was given, as it is said in the 
text, to children passed over in the testament. It was not given 
against the testament of women, as they had no sui lieredes, 
(D. xxxvii. 4. 4. 2.) 
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2, The possesaio secundum tahulas was given not only when the 
testament was in due form and valid, but also when it would have 
had no effect according to the civil law. The jirajtor gave the 
possession though the testament was defective in form, as, for 
instance, if it contained no famtUa* moncipatio or nuncupation. 
(Ulp. Reg. 28. 6. See Bk. ii. Tit. 10.) The pra3tor, again, only 
required that the testator should have been capable of making a 
testament at the time he made it and at his death, without regard 
to the intermediate time. (See Bk. ii. Tit. 10; D#xxxvii. 11. 1. 8.) 
He permitted the institution of the posthumous child of a stranger 
(see Bk. ii. 13), and would, in ca'^cs '\^here a gift was conditional, 
place the heir or legatee in po«^8csMon of the goods wliile the con- 
dition was pending, and remove him if the condition was not ful- 
filled. (D. xxxvii. 11. 5.) 

The pos^esslo secundum tahulas was not given until aftcT that 
contra tahulas, that is, not until it was ascertained that there 
were no children passed over, or that they had made no claim 
within the time fixed by law. (1). xxxvii. 11. 2.) 

If there was no testament, the ])rietor gave the possession under 
one of the following head.s: U 7 ide liheti — Unde legitfhii — Unde 
decern per soncB- -Unde cognaft — Turn quern ex familia — Unde 
Itheri patron i jnftroncpque et pa rentes eoi'um — Unde oir it uxor — 
Unde cognati inanumissorts. 

These are given in the text in the order in which they occurred 
in the edict ; and those beginning with unde are in that form, by 
a contraction for ca pars edlcfi unde liheri voeantur; unde iegitiml 
vocantur, &c. 

Four only have reference to the succession of j)ersons of free 
birth : Unde liheri, unde Iegitiml, unde cognati, unde vir et uxor. 
The other four are only ap])licable to freedinen. 

1. The possessio unde liheri was given to the sui heredes and 
those called with them, in case there was no testament, or one 
wholly ino])erative. If there was a testament not allowed to 
operate, the possessio would be that contra tahulas, 

2. That unde legltimi was given to all those who would he the 
heirs of the deceased by law, that is, to those summoned to the 
succession by the law of the Twelve Tables, and those placed in 
the same rank by subsequent legislation. Turn, quern el heredem 
esse oporteret, si intesta tus mortuus esset. (U. xxxviii. 7. 1.) It 
included the sui heredes, if they did not apply within the shorter 
time^)resciibed to them as sui heredes, the agnati,i\\{)^{i jdaced by 
the constitutions in the rank of agnati, the mother under the 
senatiis-consaltum Terfullianum, the children under the senatus- 
consulturn Orphitianvm, and the patron and his children as the 
heredes legltimi of their libertus. 

3. That unde decern personce was given to the ten persons men- 
tioned in the text in preference to a stranger who might have 
emancipated a free person, after having acquired him in mancipio 
for the i)ur 2 )o&e of thfi fictitious sale necessary to emancipation. 
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This emancipation made the emancipator the patron, and gave 
him rights of succession, which the praetor postponed by the 
edict. 

4. The possessio unde cognati created a new class of persons 
interested in the succession by ties of blood which gave no claim 
except under the edict. The sui lieredea and legitimiy if they had 
omitted to come in within the time prescribed to them, might 
come in as cognat L 

5. The possessio turn quern ex familia was given to the nearest 
member of the family of the patron, in default of the svi hercdes 
taking under the unde legitimL The words are an abridgment of 
part of the edict, ‘ turn quern ex familia patroni proximum oportebity 
vocaho.’* For the first two words is read sometimes fanquanty 
sometimes turn qua ; but turn quern is much the most intelligible 
reading. 

6. The possessio unde liheri patroni patronceque et parentes 
eoruin was given to the descendants of the patron, whether they 
had been in the power of the patron or not, and to the ascendants, 
whether the patron had been in their power or not — thus going a 
step beyond the last-mentioned possession, which was only given 
to a j)erson in the fayriily of the patron. This is as probable an 
account as any of the use of this and the last possessio ; but so 
little is known respecting them, that we cannot be certain how 
they Avere ai)plied. 

7. The possessio unde mr et uxor gave husband and wife 
recij)rocal rights of succession. The only mode in which one 
married f)erson succeeded by the ;?/.9 civile to the goods of another 
Avas Avhcn the Avife passed into the poAver of her husband by in 
vianurn conventio. The husband and wile succeeded in default of 
cognat I, 

8. The possessio unde cognoti manumissoris Avas given to all 
the blood relations of the ])atron. In the possession given exclu- 
sively with reference to the goods of freedmen, it was the same 
as with those given alike of the goods of free persons and of freed- 
men ; any one who might have applied for an earlier possession 
might, if he failed to do so AAnthin the prescribed time, apply for a 
later possession, in the terms of which he was included. Tims 
the qnem proximum might apply as for the possessio unde liheri 
patroni, &c., and both he and one of the liheri patroni might have 
applied for that unde cognoti manumissoris. 

If there was no one to whom possession of goods could be 
given, the right to the goods devolved to the people, and, in the 
times of the later emperors, to the Jiscus. {Si nemo sit, ad quern 
bonorum possessio pertinere possit, aut sit quidem, sed jus suum 
omiscrity populo bona deferuntur ex lege Julia cadvearia,) (Ulp. 
Reg. 28. 7.) 

4. Sed eas quidem prtetoiia in- 4. Such are the po.ssessions of goods 
troduxit jurisdictio. A nobis tamen introduced the prtetor’s authority, 
nihil incuriosum prsetermissum est ; We ourselves, who have passed over 
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sed nostns constitutionibus omnia 
corrigentes, contra tabular qnidem 
et secundum tabulas bonorum pos- 
sesaiones admisimus, utpote neces- 
sarias constitutas, nec non ab intes- 
tato unde liberi et unde legitimi 
bonorum possessiones. Qiite autem 
in prmtoris edicto quinto loco 2>osita 
fuerat, id est unde deceni personae, 
earn pio proposito et compendioso 
sermone supervacuain ostcndimus. 
Cum enim pnofata bonorum pos- 
sessio decern personas pr}ei)onebat 
extraneo manumissori, nostra con- 
stitutio quam de emancii^atioiie 
liberorum fecimus, omnibus i)areii- 
tibus eisdemcpic manumissoribus 
contracta fiducia manumissionem 
facere dedit, ut ij)sa manumissio 
eorum hoc in se liabeat ))rivilegium, 
et suporvacua hat supradicta bono- 
rum i^ossessio. Sublata igitur pne- 
fata quinta bonorum 2)osse8sione, in 
gradiim ejus sextain an tea Ixmorum 
l)ossessionem induximus, et (piintam 
fecimus quam jirastor jiroximis cog- 
natis pollicetur. 


5. Cumque antea fuerat septimo 
loco bonorum jiossessio turn quern ex 
familia, et octavo unde libori jiatroni 
patroniec^ue et i)arentes eorum, 
utramque per constitutioncm mm- 
tram quam do jure patronatus feci- 
mus, penitus vacuavimus. Cum 
enim ad similitudinem successionis 
ingenuorum, libei-tinonim successi- 
cmes 2)osuimus, ((uas us(iue ad quin- 
tum tantummodo graduni coarcta- 
vimus, ut sit alicjua inter ingenuos 
et libertinos diherentia, suhicit eis 
tail! contra tabulas bonorum jios- 
sessio ([uam unde legituni et undo 
cognati, ex quibus jiossunt sua jura 
yindicare, omni scruimlositate et 
inextricabili errore istarum duarum 
bonorum iiossessionum resoluto. 

(>. Aliam vero bonorum posses- 
sioneifi ((um unde vir et uxor ai)pel- 
latur, et nono loco inter veteres bo- 
norum possessiones jiosita fuerat, et 
in 8110 vigore servavimus, et altioro 
loco, id est sexto, earn i)osuimus ; 
decima veteri bonorum i)os8essione, 
(juae erat unde cognati manumis- 
soris, propter causas enarratas me- 
rito sublata, ut sex tantummodo 
bonorum possessiones ordinariae 
permaneant suo vigore poRentes. 


nothing negligently, but have wished 
to amend everything, have admitted by 
our constitutions as indispensably ne- 
cessary, the possession of goods contra 
talmUis and secundum talndas, and also 
the jiossessions uh intestato^ called unde 
Uheri and unde legitimi ; but with a 
kind intention, and in a few words, we 
have shown that the possession called 
umle decern pcrsonce, which held the 
fifth jilace in the.prmtor^s edict, was 
sujierfiuous ; for ten kinds of persons 
were therein x>referrod to a patron if a 
stranger ; but by our constitution on 
the subject of the omancijjation of 
children, jiaronts themselves are the 
manumittors of their children, as if 
under a fiduciaiy contract, ivliich has 
now become an understood jiart of the 
manumission, so that this jirivilege 
belongs necessarily to the manumission 
they go through, and the iiossession 
'inule dccem persona’ is now useless. 
We have supiucssed it therefore, and, 
juitting the sixth in its jSlace, have 
now made that the fifth, by which the 
jiKotor gives ^ the succession to the 
neai’est cognati* 

6. As to the possession turn quern 
ex familia, formerly in the seventh 
place, and the jiossession unde liheri 
patr(mi patroiavque ct pare'ides eorum, 
in the eighth, we have now annulled 
them both by our constitution con- 
cerning the right of patronage*. And 
having made the successions of liher- 
tmi like those of i'ngen'ui, except that 
we have limited the former to the 
fifth degree, so that there may still 
remain some difference between them, 
we think that the 2)OMsessions contra 
tabulas, unde legitimi, and unde eogn/tti 
may suffice for the ingenuiti) vindicate 
their rights ; all the subtle and intricate 
niceties of thf)se two kinds of iiosses- 
sions, turn quern ex familia and umle 
patroni, being done away with. 

(). The other possession of goods, 
called vir et uxor, which held the ninth 
place among the ancient iiossessions, 
we have jireserved in full force, and 
have given it a higher jdaco, namely, 
the sixth. The tenth of the ancient 
IKissessions, called 'tmde cognati manu- 
missoris, has been deservedly abolished 
for reasons already given ; and there 
now, therefore, remain in force only 
six ordinary iiossessions of goods. 
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7. Septima eas secuta, quam op- 7. To these a seventh possession 
rations prsetores introduxe- has been added, which the praetors 

runt : novissime enim promittitur have most properly introduced. For 
edicto iis etiam bonorum possessio, by the last disposition of the edict, 
quibus ut detur, lege vel senatus- possession of goods is promised to all 
consulto vel constitutione compre- those to whom it is given by ^y 
hensum est. Quam neque bonorum law, senatus-conmltum, or constitu- 
possessionibus quae ab intestato tion. The praetor has not positively 
veniunt, neque iis quae ex testa- numbered this possession of goods 
mento sunt, praetor stabili jure con- either with the possessions of the goods 
numeravit ; sed quasi ultimum et of intestates, or of persons who have 
extraordinariiim auxilium, prout res made a testament ; but has given it, 
exigit, accommodavit scilicet iis qui according to the exigence of the case, 
exlegibus,senatus-consultis constitu- as the last and extraordinary resource 
tionibusve principum ex novo jure, of those who are called to the succes- 
vel ex testamento vel ab intestato, sions of intestates, or under a testa- 
veniunt. ment by any particular law, senatus- 

consultum, or, in later times, by an 
imperial constitution. 

D. xxxviii. 14. 1, pr. and 2. 

The difference between the possessio quibus ut detur ^ lege vel 
senatus-‘Consulto vel constitutione comprehensum est, or, as it was 
sometime^ called, the possessio turn quibus ex legibus ("Theoph. 
Paraphr,), and the possessio unde legitimi, was, that the first was 
given when the law,^&c., expressly declared that the possession of 
goods was to be given; the latter when the law, &c., gave the 
hereditasy and the praetor gave the possessio. It was, for instance, 
by means of the possession uti ex legibusy that the patron took 
concurrently with tlie children of the UbertuSy by virtue of the lex 
Papia Poppcea, 

8. Cum igitur plures species sue- 8. The prietor, having thus intro- 

cessionum pnetor introduxisset, eas- duced and arranged in order many 
que per ordinem disposuisset, et in kinds of successions, and as persons in 
unaquaque si)ecie successiouis smi^e different degrees of relationslup are 
plures extent dispari gradu persome ; often found in the same place with 
lie actiones creditonim differrentur, regard to the succession, thought fit to 
sed haberent quos convenirent, et ne limit a certain time for demanding the 
facile in possessionem bonorum de- possession of goods, that the actions of 
functi mitterentur, et eo modo sibi creditors might not be delayed, but 
consulerent, ideo petendm bonorum there might be a proper person against 
possessioiiicortumtempuspraffinivit. whom to bring them, and that the 
Libei’is itacpie et i)arentibus tarn na- creditors might not possess themselves 
turalibus quam adoptivis in petenda of the effects of the deceased too easily, 
bononim possessione anni spatium, and consult solely their own advantage ; 
ceteris centum dierum dedit. the praetor therefore fixed a certain 

time within which the possession of the 
goods was to be demanded, if at all. 
To parents and children^ whether natu- 
ral or adopted, he allowed one year, 
within which they must either accept 
or refuse the possession. To all other 
persons, agnati or cog nail, he allows 
only a hundred days. 

D. xxxviii. 9. 1, pr. and 12. 

The species successionum correspond to the different possessiones. 
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9. Et si intra hoc tempus aliquis 9. And if any person entitled do 

bonorum possessionem non petierit, not claim possession within the time 
ejnsdem gradus personis accrescit ; limited, his right of possession accrues 
vel si nemo sit deinoeps, ceteris bo- first to those in the same degree with 
nomm possessionem perinde ex sue- himself ; and if there be none, the 
cessorio edicto poUicetm, ac si is qui prsetor, by the successory edict, gives 
prsecedebat ex eo numero non esset. the possession to the next degree, 
Si quis itaque delatam sibi bono- exactly as if he who preceded had no 
rum possessionem repudiaverit, non claim at all. If a man refuws the pos- 
quousque tempus bonorum posses- session of goods when it is open to 
sioni pra3finitiim excesserit, expoc- him, there is no necessity to wait until 
tatur ; sed statim ceteri ex eodem the time limited is expired, but the 
edicto admittuntur. In petenda next in succession are instantly ad- 
autem bonorum posscssione dies mitted under the same edict. In 
utiles singuli considerantur. reckoning the time allowed for appli- 

cations for the iwssession of goods, we 
only count those days which are utiles, 

D. xxxvii. 1. 3. 9 ; D. xxxvii. 1. 4. 5 ; D. xxxviii. 9. 1. 6. 8. 10 ; 

D. xxxviii. 15. 2. 

10. Sed bene anterioros principes 10. Former emperors have wisely 

et huic causje providerunt, ne quis provided that no person need trouble 
pro petenda bonorum i)os8essiono himself to make an express demand of 
curet ; sed quocunujiie modo, si the possession of goods ; for*if he has 
admittentis cam indicium intra sta- in any manner signified within the 
tuta tamen tempora ostonderit, appointed time»his wish to accept the 
plenum habeat oarum Ijeueficium. succession, he shall enjoy the full benefit 

of it. 

C. vi. 9. 8, 9. 

Only those dies were considered utiles which were subsequent 
to the person entitled to the possession being aware of his right, 
and which were not days on which magistrates did not transact 
business \^dies uefasti). Demand of possession was to be m.ade 
before a magistrate, that is, before the prjetor in the city, and the 
jyreeses in the jirovince ; for the possession did not devolve, like 
the hereditas, by course of law, but had to be expressly asked for 
within a ])rescribed time. A particular formality in the terms of 
the demand was held necessary, the applicant having to say, ^ da 
miJii hanc honoruin possessionem^ (TllEOPir. Paraphr,), until a 
constitution of the Emperor Constantins (C. vi. 9. 9) jicrmitted 
the application to be made in any terms, and before any magis- 
trate, and another constitution excused those whom ignorance of 
what was the proper course, or whom absence prevented from 
making an application. (Cod. vi. 9. 8.) In the time of Justinian 
there was no application before a magistrate ; any act that mani- 
fested the wish to have the possession was enough. 

Sometimes the possession of goods was said to be given sine re, 
as opposed to cum re, (Gai. hi. 35; Ulp. Reg. 28. 13.) The 
possession might be claimed, in many cases, by persons who were 
entitled to enter on the inheritance as heirs under the civil law. 
If these persons entered on the inheritance without demanding 
possession of the goods, the right to this possession devolved, at 
the expiration of the tiftie in wdiich they might have claimed it. 
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to the next class entitled to it. But if the person standing next 
in the order of praetorian succession demanded the possession in 
such a case, he received it, but only sine re^ i.e. he was placed 
in the legal position of possessor of the goods, but did not really 
have any share in those goods which formed the inheritance of 
the heir under the civil law. 

As we have, now finished the subject of successions ah intes- 
tato^ as treated of in the Institutes, and seen the system prevail- 
ing when the Institutes were published, this is the most natural 
place to notice briefly the complete change introduced by the 
118th and 127th Novels, which were issued respectively in 
the years 543 and 547. By this sweeping change, the diffe- 
rence between the possessio honorum and the hereditas, and that 
between ngnati and cognati, were entirely suppressed, and three 
orders of succession were created: the first, that of descen- 
dants ; the second, that of ascendants ; the third, that of col- 
laterals. (1.) The descendants succeeded, whether emancipated 
or not, find whether adoptive or natural, to the exclusion of all 
other relations, and without distinction of sex or degree. When 
they were in the ‘first degree, they shared the inheritance per 
capita ; when in the second, they shared it per stirpes* (2.) If 
tliere were no descciidant&, the succession belonged to the as- 
cendants, except that, when there were brothers or sisters of the 
whole blood, the ascendants shared the inheritance with them, 
each person who had a claim to succeed taking an equal share. 
When there were no such brothers or sisters, the nearest ascendant 
took, excluding the more I’emote ; if two or more ascendants of 
the same degree were not in the same line, that is, were partly 
in the paternal, partly in the maternal line, then the ascendants 
of one line took one half, and the ascendants of the other took 
the other half, although there might be more of the same degree 
in one line than in the other. (3.) If there were no ascendants, 
then came, first, brothers and sisters of the whole blood, then 
brothers and sisters of the half blood, no distinction being made 
between consanguinei, -tp, and vterini, -cp. The children of a de- 
ceased brother or sister were allowed to represent their deceased 
parent, and to receive the share that parent would have received ; 
but the grandchildren of a brother or sister were not allowed to 
represent their grandfather or grandmother. If there were no 
brothers and sisters, or children of brothers and sisters, the nearest 
relation, in whatever degree, succeeded ; if there were several in 
the same degree, they shared the inheritance per capita. 

Tit. X. DE ACQUISITIONE PER ARROGATIONEM. 

Eat etalterius generis per univer- There is also another kind of uni- 

aitatem successio, quse neque lege versal suojession, introduced neither by 
duodecim tabularum, neque pree- the law of the Twelve Tables, nor by 
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toris edicto, sed eo jure quod con- the edict of the prfetor, but by the law 
sensu receptum est, introducta est. which rests on general consent. 

We now pass to other monies of acquiring per universitatenu 
And the first is that of arrogation. 

1. Ecce enim, cum paterfamilias 1. For if the father of a family 

sese in arrogationcm dat, omncs res gives him self in arrogation, his pro 
ejus corporales et incoiporales, (put*- perty corporeal or incorporeal, and 
que ei debit® sunt, arrogatori antea the debts duo to him, were formerly 
quidem pleno jure acquirebantur, act piired in full ownership by the arro- 
exceptis iis qu® per capitis deniinu- gator, with the exception only of those 
tionom pereunt, (juales sunt oiiera- things which were extinguished by the 
rum obligationes et jus agnationis. capitis (U'lniuntioy as the obligation of 
Usus etenim et ususfmctus licet his services and the rights of agnation, 
antea connumerabantur, attaiuen Formerly, use and usufruct were nuiu- 
capitis deminutione minima eos tolli bered among these, but one of our 
nostra prohibuit constitutio. constitutions prevents their extinction 

by the minima deminutio, 

Gai. in. 82. 82 ; C. iii. 33. 10, pr. and 1, 2. 

Gaius remarks that the property of the wife who passed in 
rnanitm viri was acquired by her husband exqftly as fully as that 
of the paterfamilias was by the person who arrogated him. 
Everything belonging to them passed to the husband or arro- 
gator, except only tluK^e things which were ipso facto destroyed 
by the change of status, as, for example, services wliich, as tlio 
price of his freedom, the freedinan bound himself by oath to 
render to the patron, operaram ohli(jationeSy were due to him jier- 
sonally, and ’Acre no longer due if the patron passed into the 
power of another. The ties of agnation were also lost by tlie 
change of status, as the person arrogated passed out of his civil 
family. 

2. Nunc autem nos eanidem ac- 2. At the present day acquisitions 

((uisitionem (pi® per arrc^gationem by arrogation are restrained within tlie 
hebat, coarctavimus ad similitudi- same limits as acipiisitions by natural 
nem natiiraluiin paroiitum ; nihil et parents. N eitlier natural nor adoptive 
enim aliud, nisi taiitummodo usus- parents now ac(juire anything but the 
fructus, tarn naturalibus patribus usufruct of those things which come 
quam adoptivis per tiliosfamilias to their cliiJdren from any extraneous 
acquiritur in iis rebus (lua* extrin- source, the cliildren still retaining the 
secus tiliis obveiiiunt, dominio eis dominiu 7 rv. But, if an arrogated son 
integro servato. Mortuo autem filio dies in his adoj)tive family, then the 
aiToga^o in adoptiva familia, ctiam property also will pass to the arrogator, 
dominium ejus ad arrogatorem per- provided there exist none of those 
transit, nisi suptjrsint aliiw person® persons who, by our constitution, an* 
qu® ex con stituti cine nostra patrem, preferred to the father in the succes- 
in iis qu® acqiiiri non pohsunt, an- sion of those tilings wliich are not 
tecedunt. ac(£uired by him. 

The order of succession fixed by later emperors and Justi- 
nian to the goods of the Jiliusfamilias coming to him from liis 
mother, from legacies, gifts, or sources other than the father (peru- 
Hum adveutitium, whicn could not be acquired by the father, hut 

X 2 
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only the usufruct of which passed to him), was— 1. His children; 
2. His brothers or sisters ; 3. His ancestors, the father taking be- 
fore the grandfather. (C. vi. 61. 3. 4. 6 ; C. vi. 59. 11.) 

3. Sed ex diverge, pro eo quod is 3. On the other hand, an arrogator 
debuit ({ui se in adoptionem dedit, is not directly bound to satisfy the 
ipso quidem jure ari’ogator non te- debts of his adopted son, but he may 
netur, sed nomine filii convenietur ; be sued in his son^s name ; and if he 
et si noluerit eum defendore, permit- refuse to answer for his son, then the 
tiiur creditor jbus rper corapetentes creditors may, by order of the proper 
nostros magistratus bona quoe ejus magistrates, seize upon and sell in the 
cum usufructu futura fuissent, si se manner prescribed by law those goods, 
alieno juri non subjecisset, possidere of which the usufruct, as well as the 
et legitimo modo ea disponere. property, would have been in the 

debtor, if he had not made himself 
subject to the power of another. 

Gai. ni. 84. 

The arrogator succeeded to all the rights of action for debt 
which the person arrogated had, but not to the debts. For the ar- 
rogator was in the position of a father, who was not bound by the 
obligatugis of a son. But the property of the arrogated son was held 
answerable for the debts, and the praetor, creating a sort of resti- 
tutio m integrum in*favoiir of the creditor, gave an action against 
the arrogated as if the capitis minutio had not taken place ; and 
then, if the arrogator did not guarantee the creditors, the praetor 
put the creditors in possession of the goods brought by the arro- 
gated to the arrogator, with leave to sell them. (D^ iv. 5. 2. 1 ; 
CtAI. hi. 84.) 

Tit. XL DE EO GUI LIBERTATIS CAUSA BONA 
AUDICUNTUR. 

Accessit novus casus successionis A new species of succession has 
ex constitutione divi Marci : nam .si been added by the constitution of the 
ii, (pii libertatem acceperunt a domi- Emperor Marcus Aurelius. For, if 
no in testamonto ex quo non aditur those slaves, to whom freedom has been 
hereditas, velint bona sibi addici given by the testament of their master, 
libertatum conservandarum causa, under which testament no one will 
audiuiitur. accept the inheritance, wish that the 

proi)erty should be adjudged to them, 
in order that effect may be given to the 
disiiosition for their enfranchisement, 
their request is granted. 

D. xl. 4. 50, pr. and 1. 

If no heres ex testamenfo accepted the inheritance, it devolved 
to the heredes ah intestato, and if no heres ah intestato accej)ted it, 
it devolved to the Jiscus ; if the Jiscus would not accept it, the 
creditors could have the goods of the deceased sold for their 
benefit. But if the deceased had by testament or codicil given 
freedom to any slaves, then, after the inheritance had been suc- 
cessively rejected by the. heredes ex testamenfo^ the heredes ah 
intestato^ and the Jiscus^ application might be made to have the 
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goods given up to the applicant instead of being sold by the cre- 
ditors, the applicant undertaking to enfranchise the slaves, and 
to satisfy the creditors, and then the applicant became the hono^ 
mm possessor, though not the owner, of all the property of the 
deceased. If the inheritance was accepted by any heir, or if there 
were no slaves to whom the deceased had Irft their liberty, then 
this addictio could not take place. 

Gaius makes no mention of this mode of acquisition per uni- 
versitatem ; a circumstance used to fix his date, as showing that 
he wrote before the time when Marcus Aurelius issued the re- 
script contained in the next paragraph. 


1. Et ita divi Marci rescripto ad 
Popilium Rufum contiiietur. Verba 
rescrip ti ita se habent : ‘ Si Virginio 
Valenti, qui testamento suo liberta- 
tem qmbusdam adscripsit, nemine 
successore ab intestato existeiite, in 
ea cansa bona ejn&> esse ca3i)erunt nt 
veniri debeant, is cujus de ea re notio 
est, aditns rationem desiderii tui ha- 
bebit : ut libertatuin, tain earum 
(pile dirocto qnam camni qiiie per 
speciem fideicoinmissi relictie simt, 
tuendanmi gratia adclicantiir tibi, si 
idonee creditonbns caveris do solido 
(plod cniipie debetur solvendo. Et 
ii qnidem (juibiis directa libertas 
data est, perinde liberi enint ac si 
liereditas adita esset ; ii autem qnos 
heres maniimittere rogatus est, a te 
libertatem conseqiientiir : ita ut, si 
non alia conditione velis bona tibi 
addici, qnam ut etiam (pii dirccto 
libertatem acceperunt, tui libcrti 
fiant ; nam liuic etiam voluntati 
tuie, si ii quorum de statu agitur 
consentiaiit, auctoritatem nostrum 
accommodamus. Et ne hujus re- 
scni)tionis nostrse emolumentum 
alia ratione initum Hat, si fiscus 
bona agnoscere voluerit, et ii <j[ui re- 
bus nostris attendunt, scient com- 
modo pecuniario i)rieferendam liber- 
tatis causam, et ita bona cogenda ut 
libertas iis salva sit, qwi earn adipistd 
potuerunt si hereditas ex testamentdi 
adita esset.’ 


1. Such is the effect of a rescript 
addressed by the Emperor Marcus to 
Popilius Rufus, in the following 
terms: ‘If the estate of Virginius 
Valens, who by testament has given 
their freedom to certain slaves, must 
necessarily be sold, there being no suc- 
cessor ab iiiiesfato^ then the magistrate 
who has the cognisance of the affair 
shall upon ai>plication atteSd to your 
recpiest, that, for the sake of preserving 
the liberty of •those to whom it was 
given, either directly or by a Jideicom- 
mlffsvm, the estate of the deceased may 
be adjudged to you, on condition that 
you give good security to the creditors 
that their claims shall be satisfied in 
full. And all those, to whom freedom 
was given directly, shall then become 
free, exactly as if the inheritance had 
been entered upon ; but those whom 
the heir was ordered to manumit shall 
obtain their freedom from you only. 
However, if you do not wish that the 
goods of the deceased should be ad- 
judged to you on any other condition 
than that those slaves also who received 
their liberty directly by testament shall 
become your freedmen, and if those 
who are to receive their freedom agree 
tix this, we are willing that your wishes 
in this respect shall be comiilied with. 
And, lest you should lose the benefit 
of tliis our rescript in another way, 
namely by the property being seized 
on behalf of the imperial treasury, be 
it known to the officers of our revenue, 
that the gift of liberty is to be attended 
to more than our pecuniary advantage ; 
and seizure shall be made of the pro- 
perty in such a way as to preserve the 
freedom of those who woul(l have been 
in a situation to obtain it, had the 
inheritance been entered on under the 
testament.’ 


D. xl. 5. 2, and 4. 8. 11, 12. 17. 
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- a constitution of Gordian, It was declared that the rescript 
of Marcus Aurelius extended to cases in which a stranger, and 
not one of the slaves of the deceased, applied for the addiction. 
(C. vii. 2. 6.) 

When the inheritance was not rejected, but accepted by the 
heredes ah intestato or by the Jiscus, the Jiscus, so far as regards 
the enfranchisement of the slaves, was ])laced by the latter part 
of this rescript in a different position from that which was occu- 
pied by the heredes ah intestato ; whichever accepted it, the addictio 
could not take place, but the Jiscus was ordered to fulfil the wishes 
of the deceased, while the heredes ah intestato were at liberty to 
disregard them. 

2. Hoc rescripto subventum est 2. Tliis rescript is meant to favour 

et li))ertatibus et defunctis, ne bona both the gift of liberty and also the 
corum a creditoribus possideantiir deceased testator, whose effects it pre- 
et veneant. Certe si fuerint hac de vents being seized and sold by credi- 
causa bona addicta, cessat bonorum tors : for, of course, when goods are 
venditio : extitit enim defunct! de- thus adjudged, in order that liberty 
fensor, et quidem idoneus, qui de may be preserved, there cannot be a 
solido creditoribus cavot. sale by creditors, for there is some one 

to answer for the deceased, who is 
^ solvent, and gives security to the cre- 

ditors for the full satisfaction of their 
claims. 

B. xliL 4. 2, and 5. 3. 

3. In primis hoc rescriptum toties 3. This rescript is ai)pli cable when- 

locum habet, (juoties testamento ever freedom is conferred by testament, 
libortates datie sunt. Quid ergo si But what if a master dies intestato, 
(juis intestatus decedens codicillis having bociueathed freedom to his 
libortates dederit, neque adita sit ab slaves by codicils, and the inheritance 
intestato hcreditas \ favor constitu- ah itdvsfato be not entered upon ? The 
tioiiis debebit locum habere. Certe benelit of the constitution shall extend 
si testatus decedat, et codicillis dede- to this case ; of course, if the deceased 
rit libertatem, comiietere earn iiemiiu dies testate, freedom given by codicils 
dubiiim est. is ellectual. 

D. xl. 5. 2. 

4. Tunc enim constitutioiii locum 4. The words of the constitution 

t'sse verba ostendunt, cum nemo show, that it is then in force, when there 
successor ab intestato existat ; ergo is no successor ab intestato. There- 
(piamdiu incei*tum erit utrumexistat fore, as long as it remains doubtful, 
an non, cessabit constitutio. 8i cer- whether there be or be not a successor, 
turn esse cceperit neminein extare, the constitution is not applicable ; but 
tunc erit constitutioiii locus. when it is certain that no one will 

enter upon the succession, it then takes 
effect. 

D. xl. 5. 4. 

5. Si is qui in integrum restitui 5. If a person who has a right to be 
potest, abstinuerit se ab hereditate, placed again in exactly the position he 
(piam vis potest in integrum restitui, once held, should abstain from taking 
potest admitti constitutio et buno- the inheritance, here too the constitu- 
rum addictio fieri. Quid ergo si, tion is applicable, and an adjudication 
post addictionem libertatum con- of the goods may be made. Suppos- 
servandarum causa factam, in inte- ing then, after an adjudication has 
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gruiD sit restitutus ? Utique non been made for the sake of preserving 
erit dicendum revocari libertates, liberty, the heir is restored to his 
quse semel competierunt. former position ; still the freedom is 

not to be revoked, since it has been 
once gained. 

D. xl. 6. 4. 1, 2. 

The case contemplated is that of a minor under 25 years, 
who was heres ah intestato. If he had accepted the inheritance 
at once, he would have taken it without any of tjie burdens, such 
as gifts of liberty, with which it was charged by the testament, 
which had become of no effect. But if he refused to accept it, 
and the slaves were enfranchised by addiction being granted, then 
when the minor attained the age of 25, and was entitled to the 
restitutio in integrum^ was the freedom gained by the slaves to be 
revoked ? Justinian says, undoubtedly not. The inheritance 
would be restored to the minor, but liberty once given could not 
be taken away again. 

6. Hmc constitutio libertatiim til- 6. This constitution was intended 
endarum causa introducta est ; ergo to make gifts of liberty efte^tual ; and, 
si libertates nullm sunt datm, cessat therefore, when freedom is not given, 
constitutio. Quid ergo si vivus de- the constitution is not applicable, 
derit libertates, vel mortis causa, et Suppose, thenf a master has given free- 
ne de hoc ejuieratur utrum in frau- dom to his slaves either inter viws or 
dem creditorum an non factum sit, moHis cansa^ and to prevent any (^ues- 
idcirco velint sibi addici bona, an tion arising whether the creditors have 
audieiidi sunt ? Et magis est ut au- been defrauded, the slaves intended to 
diri debeant, etsi deticiant verba be enfranchised should petition, that 
constitutionis. the goods of the deceased may be ad- 

judged to them ; is this to be allowed i 
And wo think that we ought, on the 
whole, to say that it is, although the 
constitution is silent on the point. 

See Bk. i. Tit. 6. 

7. Sed cum multas divisiones 7. Perceiving that the constitution 
ejusmodi constitutioni deesse jier- was deficient in many respects, we have 
speximus, lata est a nobis plenissima published a very comjdete constitution, 
constitutio, in qua multai species containing many provisions, which 
collatio sunt, quibus jus hujusmodi comidetc the legislation on this kind 
successionis plenissimum est ctiec- of succession, and which may be easily 
turn : (pias ex ipsa lectione constitu- learnt by reading the constitution itself, 
tionis jiotest quis cognoscere. 

C. vii. 2. 15, pr. 1, and foil. 

The chief changes made by this constitution were — 1. That 
even if the goods had been sold by the creditors, the addictio might 
still be made within a year from the sale, which was rescinded 
on the applicant guaranteeing the creditors ; That the addictio 
might be made if the applicant offered a composition satisfactory 
to the creditors, instead of payment in full ; 3. That some only 
of the slaves need be enfranchised if the property did not admit 
of all being enfranchised ; and 4. That while, if several persons. 
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having an equal right to apply, asked for an addictio, they be- 
came joint possessors of the goods ; if they applied one after the 
other, the first applicant was preferred. 


Tit. XII. DE SUCCESSIONIBUS SUBLATIS, QUJE 
FIEBANT PER BONORUM VENDITIONEM, ET 
EX SENATUS-CONSULTO CLAUDIANO. 

Erant ante prsedictam successio- There wore formerly other kinds of 
nem olim ot alise per universitatem universal succession prior to that of 
successiones : quails fuerat bonorum which we have just spoken ; such was 
emptio, qute de bonis debitoris ven- the sale of goods which was employed 
dendis, per multas ambages fuerat to sell with numberless formalities the 
introducta, et tunc locum liabebat goods of debtors. It continued as long 
quando judicia ordinaria in usu fue- as the judicia ordinaria were in use ; 
runt. Sed cum extraordinariis judi- but afterwards, when the judicia extra- 
ciis posteritas usa est, ideo cum ipsis ordinaria were adopted, the sale of 
ordinariis judiciis etiam bonorum goods passed away with the judicia 
venditiones expiraverunt. Et tan- ordinaria. Creditors can now do no 
tumniodo jreditoribus datur officio more than possess themselves of the 
judicia bona poasidere, et prout utile goods of their debtors by order of a 
eis visum fuerit ea disponere ; quod judge, and dispose of them as they 
ex latioribus Digestorufii libris per- think proper. The subject will be found 
fectius aiJparebit. treated of more at length in the larger 

work of the Digest. 

Gai. iii. 77-81 ; D. xlii. 5 ; C. vii. 72. 9. 

This honorum emptio per unwersxtatem^ one of the praetorian 
modes of execution (see Introd. sec. 108), was a transfer of the 
entire property of the debtor to the jierson who, in consideration 
of receiving it, would undertake to pay the largest proiiortion of 
the claims of the creditors. The creditors might apply for per- 
mission to have the goods sold in this way, not only uhen the 
debtor was dead, but (1) when he fraudulently hid himself, so 
that he could not be summoned before the magistrate; or (2) 
when he was absent, and no one aj)peared to defend his cause ; 
or (3) if, after having been condemned, he did not satisfy the 
claims of the creditors within the time allow^ed by law ; or (4) if 
he had made a cessio hoxiornm, i.e. had himself abandoned all his 
property to his creditors, as he was allowed to do by the lex 
Julia, (Gai. iii. 78.) The venditio honorum was held to carry with 
it the infamy of the debtor. The creditors w^ere first placed by 
the praetor in possession of the ])roperty, rei servandcB causa^ and 
this possession was continued during thirty days if the debtor 
was alive, and during fifteen if he was dead. They then, with 
the praetor’s sanction, announced the intended sale by advertise- 
ment {proscriptio\ and chose one of their ow n body to conduct the 
business for them, called the mapister. Lastly, the conditions of sale 
were fixed under the supervision of the praetor { 2 )ublicatio), After 
a further delay, the goods were put up to public auction, and, the 
offer of the highest bidder having been accepted, the praetor made 
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the addiction by which the goods of the debtor, though not the 
Quiritarian ownership in them, were transferred to the honorum 
emptor^ who stepped into the place of the debtor, and might sue 
and be sued exactly as the debtor might have been. (Theopii. 
Par,\ GtAI. iii. 77. 80.) 

Judicia ordinaria^ extraordinaria. (See Introd. sec. 109.) 
The process under X\iQ judicia extraordinaria^vAach is referred to 
in the text, was termed distractio boiiorurn. The creditors — or 
some of them, time being allowed for others to .come in (C. vii. 
72. 10. pr.) — were placed in possession of the goods generally of 
the debtor, and then the goods were sold, not in block to one 
purchaser, but separately to separfite purchasers, as occasion 
offered. (See D. xxvii. 10. pr. 5.) 

1. Erat et ex senatns-consiilto 1. There was also, by virtue of the 
Claudiano niiserabilis i)er umversi- senains-conault aw (laud iamm, finothor 
tatcm acquisitio, cum libera mulicr most wretched metluxl of ac(iuisiti(»n 
servili amore bacchata ipsam liber- per vuiversdfttiiii ; when a free-woman 
tatem per senatiis-consultum amit- indulged her passion for a slave, and 
tebat, et cum libertate substantiam. lost her freedt>m under this seaafus- 
Quod indignum nostris temporibus con.snifffia, and with her freedom her es- 
essc existimantes, et a nostra civi- tate. This was, in our opinion, un- 
tate deleri, et non inseri nostris worthy of our ^gc, and we have tliere- 
Digestis concessimus. fore abolished it in our empire, and for- 

bidden it to be inserted in the Digest. 

Gai. i. 84. 91. ICO; C. vii. 24. 

There could be no marriage between a slave and a free per- 
son. If, therefore, a woman born free lived with a slave ?// roit-- 
tubernio^ this was thought so disgraceful to her, that if the master 
of the slave complained by three denunciations of her conduct, 
a magisterial decree subjected her to the jiunishment mentioned 
in the text, and she and her property passed to the owner of the 
slave. The strong expression, ‘ sercili amore bacchata^ must not 
be taken as indicating anything more than cohabitation with a 
slave. If the woman was a freedwoman who thus lived with a 
slave, she became again the slave of her patron, if he had not 
known of, and assented to, her conduct, and the slave of the 
master of the slave with whom she lived, if the patron had been 
aware of how she was living. (Paul. Sent, 2. 21 ; (tAJ. i. 84-91. 
160; see also Tacit. Annah xii. 53.) The date of the senatas- 
consultum Claudianum is a.d. 52. 


Tit. XIII. DE OBLIGATIONIBUS. 

Nunc transeamus ad obligationes. Let us now pass to obligations. An 
Obligatio est juris vinculum, quo obligation is a tie of law, whicli binds 
necessitate astringimur alicujus sol- us, according to the rules of our civil 
vendee rei secundum nostree civitatis law, to render something, 
jura. 


D. xliv. 7. 3. 
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1. Omnium autem obligationum 1. The principal division of obli- 
Bumma divisio in duo genera dedu- gations is into two kinds, civil and prse- 
citur; namque aut civiles sunt aut torian. Civil obligations are those 
prsetorise. Civiles sunt, quse aut le- constituted by the laws, or, at least, 
gibus constitutsB aut certe jure civili recognised by the civil law. Preeto- 
comprobatge sunt. Praetorije sunt, lian obligations are those which the 
quas praetor ex sua jurisdictione preetor has established by his own au- 
constituit, quae etiam honorarise thority ; they are also called honorary, 
vocantur. 

D. xliv. 7. 52. 


2. Sequens divisio in quatiior spe- 
cies dcducitur : aut enim ex contractu 
sunt, aut quasi ex contractu, aut ex 
maleficio, aut quasi ex maleficio. 
Prius est ut de iis quae ex contractu 
sunt, dispiciamus : harum reque qua- 
tuor sunt species ; aut enim re con- 
traliuntur aut verbis aut literis aut 
consensu : de quibus singulis dispi- 
ciamus. 


2. A further division separates them 
into four kinds, for they arise ex co'ic- 
tractu or quasi ex contractu, ex maleficio 
or quasi ex maleficio. Let us first treat 
of those which arise from a contract ; 
which again are divided into four 
kinds, according as they are formed 
by the thing, by word of mouth, by 
writing, or by consent. Let us examine 
each kind separately. 


We now pass to obligations. Having finished the subject of 
rights o\^er things, and of the modes by which they are acquired, 
we now pass to rights against particular persons, Jwrri in personam^ 
expressed very inaccurately in htcr Latin by the term Jura ad 
rem, (See Introd. sec. 61.) These rights are those which we 
have against some one or more particular persons, as opposed to 
the general rights, sucli as that of having the secure enjoyment 
of our j)roperty, which we have against all mankind. (See 
Introd. sec. 61.) 

Obligations are placed in the Institutes between the subject 
of things and the subject of .actions; and as in Bk. i. 3, pr. it is 
said that the whole of iirivate law relates to persons, things, and 
actions, it has been questioned whether obligations are meant to 
be included under things or actions. Theophilus understood 
them to be included under actions, as we see by his paraphrase 
on this Title, and on the 6th Title of the Fourth Book; but it is 
evident that Gains, from ^^hom Justinian borrows the arrange- 
ment, meant obligations to come under the discussion of res : 
otherwise, as Savigny remarks (^Si/stem des heut, rom. Rechts, 
Bk. ii. ch. 1), we must consider the part specially relating to 
actions as a subsidiary part of the portion commencing with 
obligations, which is contradicted by the mode in which Gaius 
treats of the subject of actions. The subject of obligation^ does 
not properly fall under res or actiones, and it was from feeling 
this that Gaius placed it between the two, although his division 
of law obliged him to rank it under one or the other. He could 
not, consistently with this division, place obligations in his system 
according to their nature, and he preferred to consider them with 
reference to their ultimate result {res) rather than with reference 
to the mode by which the law secured this result {actio). The 
incorrectness of such a mode of treating 'obligations, and the in- 
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accuracy of the expression ad rem^ are evident when we consider 
that the actio did not really give the res which was the subject 
of the obligation, but only a pecuniary equivalent. 

The remainder of this Book and the first five Titles of the 
Fourth Book must be taken together as treating of obligations, 
the remainder of this Book being mainly devoted to one head 
of obligations, those arising from contract. As a preliminary to 
the general study of the part of the Institutes treating of obliga- 
tions, and specially to the study of contracts, it will be convenient 
here to take a preliminary survey of some points to which con- 
stant reference is made in the discussion of subsequent details. 

These points are : 1. The meaning of the term ohligatio, 

2. The sources of obligations. 3. Tlie obligations which arise 
from contract, and their recognised heads. 4. Innominate con- 
tracts, pacts, natural obligations. 5. Culpa. 6 . Interest. 7. The 
actions by which obligations, and especially contracts, were 
enforced. 

1. The Meaning of the Term Ohligatio . — Obligation as the 
text in the initial paragraph tells us, is a ^ tie of law by which 
w’e are bound to render something according to the rules of our 
law,’ the latter words being explained in pjjjL*. 1 as meaning the 
rules of either the strict civil law or the praetorian law. It was 
because it could be enforced by an action that the tie was binding 
on the person bound, debitor {debitor inteUigitur is a quo, invito 
e.rigi pecvnia potest, D. 1, 16. 108), in favour of the creditor, 
these words debitor and creditor being used in a general sense, 
in Roman law, for the person bound by and the ])erson profiting 
by the tie. That which the debtor is thus bound to render is in 
the text expressed by the general word solvere ; and this general 
term includes three kinds of such rendering — dare, favere, 
pr(Bstare — dare meaning to give the property in a thing, as, for 
example, the buyer hail to give the proj)erty in the money he 
paid ; facere, to do something, as, for example, the mandatary or 
agent had to do what he had undertaken to do ; and prwstare, to 
furnish or make good, as the seller had to preestare, though 

not to give the i)roperty in the thing sold, and the person guilty of 
negligence had preestare culpam, to make good his fault. In every 
case, however, it was a sum of money that was the real thing that 
the debtor was forced to give, as the remedy for every breach of 
contract was put into the shape of a j)ecuniary equivalent, unless 
the debtor could and did execute his contract under compulsion. 

Ohligatio is thus properly the tie between the creditor and 
debtor ; but it is also used to express the right thus gained 
(D. xii. 2, 9. 3), the duty thus owed (D. 1. 16. 21), and also one 
mode by which such a tie is created, being used as equivalent to 
contractus. (D. v. 1. 20.) 

2. The Sources of Obligations. — The two main sources of 
obligations are contracts and delicts; the debtor is bound by having 
undertaken to be bound, or he has done an injury and has to 
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make good his 'v\Toiig. Contracts are the principal subject of the 
remainder of this Book, and delicts of the first Titles of the 
Fourth Book. But there were obligations which arose in a 
manner very similar to that from which contracts sprang, a state 
of facts having arisen by which the debtor was placed in very 
much the i)osition in which he would have been had he contracted 
— obligationes quasi ex contractu^ treated of in the 27th Title of 
this Book ; and there were obligations which arose from wrongs 
being done, which did not fall within the special list of delicts 
known to Roman law — obligationes quasi ex delicto, treated of in 
Title 5 of the Fourth Book. The sources of obligations in the 
Institutes are thus four; while Gaius says (hi. 88), omnis 
obligatio vel ex contractu nascitiir, vel ex delicto, and adds in a 
passage given in the Digest (xliv. 1), aut proprio quodam jure 
ex variis causarum Jiguris, i.e. by obligations quasi ex contractu 
and quasi ex delicto. 

3. Contracts.— A contract is a species of agreement, the 
accord of two wills, con vent io, pactum ; and in an agreement there 
is first of all the poUicitatio, the offer made by one party, and 
then the accej^tance by tlie other. When this accord of wills is 
such that tlie law ^dds a third element, the vinculum juris, or 
obligation, we have a contract. (D. 1. 12. 3.) But in order that 
this third element should be added, it was, according to the strict 
theory of Roman law, necessary that the accord of wills should 
have been exj)ressed in a particular manner. In the old times 
of Roman law, the riexum, the form of conveyance by the scales 
and the copper, was the only form of contract recognised, and the 
use of this form continued to be necessary to pass res mancipi. 
(See In trod. sec. 59.) Afterwards other and more varied forms 
were substituted. There were thus introduced successively forms 
by 'which contracts could be made: 1. Verbis, by the stipulation. 
2. Literis, by entry in a ledger. 3. Then, without any special 
form being gone through, contracts were recognised when made 
rc, by the simple delivery of a thing in one of four ways, mutuum, 
commodatum, depositum, pignus. And, lastly, 4. In four cases 
contracts were recognised as arising immediately out of the con- 
sent of the parties, sale, letting on hire, partnership, mandatum. 
There were thus ten recognised heads of contract. The Institutes, 
following Gaius, treat first of contracts re, although this is out of 
the historical order, then the formal contracts verbis and llieris, 
and lastly the formless contracts consensu. It may be observed 
that contracts re may in one way be classed with contracts verbis 
and literis, and opposed to the consensual contracts ; for in them 
there is something, i. e. the delivery of the thing, as in contracts 
verbis and Uteris there is something, i. e. the use of a form, beyond 
the mere consent. 

By an obligation the debtor is bound to the creditor ; but an 
obligation might either be such as to bin^ one party, the d 3 btor, 
and not the other, the creditor (unilateral contracts), or it might 
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be such that each party was in turn debtor and creditor (bilateral 
contracts). Contracts made verbis and Uteris were unilateral. 
Contracts made consensu were bilateral. Contracts made re 
were indirectly bilateral. It was only if the person receiviin** 
the thing subsequently neglected some duty that he was in his 
turn bound, as, for example, if he did not take proper care of the 
thing he received. 

4. Innominate Contracts. — When an agreement did not take 
the shape of any of the ten forms of contract recognised in the 
civil law (it will be remembered that the heads re and conumsu 
have each four subdivisions), it was, strictly speaking, not a con- 
tract at all, but if one party to it had executed it, the j)ra 3 tor 
would force the other party to execute it also. These contracts, 
as having no special name, have been termed contractus innomi- 
natl^ and as the contract sprang into existence by a thing having 
been done or given, by the fact, that is, of the contract being 
already executed by one party to it, these (ontractus ivnomniati 
may be looked on as belonging more immediately to the head of 
contracts made re. Paulus (1). xix. 5. 5) thus sums up ^le heads 
of the cases in which such contracts might arise : ^ Ant do tibi ut 
des, ant do uf facias, ant facto ut des, autfac^) uf facias.' I give 
something to you in such a way that by the fact of my gift (re) 
you are bound to give something to me, or I give so that you are 
bound to do something for me, or I do something for you so that 
you are bound to give me something, or I do something for you 
so that you are bound to do something for me. Contracts of this 
sort would be enforced by an actio in factum prcescripfis verbis, 
by one, that is, in which the formula would be arranged to meet 
the circumstances of this particular case {in factum), a short state- 
ment of these circumstances being placed in the demonstratio 
{prcBscrqjtis verbis). 

Pacts . — All agreement, not comingundcr the ten heads 
of contract, nor binding as an innominate contract by having been 
executed on one side, was, as a general rule, a nudum pactum ; 
that is, it could not be enforced by an action. But such an 
agreement might be used as the basis of an exception. Nuda pactio 
obligationem non parit, sed parit exceptionem. (I), ii. 14. 7. 4.) 
There were, however, some pacts to which an action was attached, 
either by express enactment, pacta legitima, such as, after the 
time of Justinian, the agreement to give (Bk. ii. Tit. 7), or by 
the i^Vajtors {pacta preetoria), such as the pactum constitutcB 
cunia*, an agreement by which a person agreed to pay what he 
already owed. (Bk. iv. Tit. 6. 9.) Pacta might also be added 
{adjecta) as subsidiary to a main obligation. 

Natural Obligations . — There were certain ties to which no 
action was attached, but wliich still were not without a recognised 
legal force, because of the moral claim to recognition they involved. 
They were called natural obligations. As for example, if an agree- 
ment was made betweeh a paterfamilias and any one in his power. 
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this was not an obligation that could be legally enforced, but the 
parties were bound by a tie which the jurists ascribed to the 
sphere of the lex nntur(B or jus gentium. Is natura debet quern 
jure gentium dare oportet cujus Jidem secuti symus, (D. 1. 17. 
84. 1.) The principal effects of natural obligations were, that if 
money was paid in pursuance of them it could not be sued for 
back. fD. xii. 6. 19, pr.), and they could be made the subject of 
a set-off in an action brought to enforce a legal obligation. Etiam 
quod natura dhbetur venit in compensationem. (D. xvi. 2. 8.) 
Pacts probably were considered to produce always a natural 
obligation ; but a natural obligation might arise in cases wliere 
there was no pact, no agreement, for example, of persons able to 
contract, as, if a thing was due from a slave, the slave could not 
bind himself, but the thing was due by a natural obligation, and 
a suretyship could be created to give effect to it. (Tit. 20. 1.) 

5. Culpa^ dolus, diligentia, — One of the varying features in 
obligations which it is of considerable importance to notice is the 
amount of responsibility thrown on one or both of the parties to it. 

If ctfie person who was bound to another by a contract, de- 
signedly subjected him to harm or loss {damnum) with resj)ect to 
anything includedg in the contract, the wrongdoer, in inflicting 
this wilful injury, was said to be guilty of dolm ; if he was the 
means of an injury not designed being inflicted, then unless the 
damnum was the result of unavoidable accident, he was said to be 
guilty of culpa. The technical term for to be responsible for 
malicious injury or a fault was dolum, culpam prce^fare. Every 
contract bound all parties dohim prcesture, and a special agree- 
ment that the parties should not be so bound was void. (D. 
ii. 14.27.3.) (V/pr/ would naturally admit of degrees. The fault 
might be one which any man in his senses would have scrupled to 
commit, and it was then termed lata culpa {lata culpa est nimia 
negligentia, id est, 7ion mtelUgere quod omnes iutelliguitt ; I). L. 
16. 213. 2); and lata culpa was treated as approaching nearly to 
dolus, as such extreme negligence must generally be due to design. 
Or it might consist in falling short of the highest standard of care- 
fulness to avoid injury that could be found; such, for instance, as 
the (‘arefulness employed in the management of affairs by a person 
who Avould deserve to be called bonus pater familiasl and the 
culpa Avas then termed levis or levissima. Or, again, it mi^^ht 
consist in falling short of the care Avhich the person guilty of the 
culpa Avas accustomed to bestoAv on his own affairs. In tfn> last 
case Ave no longer measure by an absolute standard, but a relative 
one ; what is culpa in one man is not in another, and modern 
writers liaA^e therefore spoken of it as being culpa levis in concreto, 
i.e. as seen in and measured by the particular individual, opposed to 
the culpa levis in abj>tracto,\.^. estimated by the absolute standard 
of the diligence which a person of the utmost care Avould exhibit. 

If we measure the degrees of resjjonsibility which under 
various circumstances those bound by an obligation will incur, Ave 
may speak either of the fault for which they will be held respon- 
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sible, or of the degree of negligence which this fault implies, or of 
the degree of diligence that is exacted from them. These are only 
different modes of talking of the same thing. If the circumstances 
are such that the person bound by the obligation undergoes a 
slight degree of responsibility, we may say that he will be respon-^ 
sible for a grave fault {lata culpa), not for a slight one {culpa 
levin), that the negligence for which he will be responsible must 
be gross, crassa, or that the diligence he has to show is of the 
second, not of the first, of the two orders to be rhentioned imme- 
diately. It is in the language of diligence that the Roman jurists 
generally calculate the amount of responsibility. They make two 
orders of diligence, the higher, that of the bonus paterfamilias, 
exacta diligentia, and the lower, that shown by the person spoken 
of in the conduct of his own affairs, quanta in suis rebus diligentia ; 
and these two orders of diligence are brought into harmony with 
the three divisions oi culpa {lata, Ze?;z.s‘, and levis in concreto)m this 
way. (1) A person responsible for culpa levis in abstracto has 
to show the diligence of a bonus paUrfamilias. (2) A person 
who is only responsible for lata culpa is not to be hj^ld liable 
until it is shown that he has not used as much care as he 
does habitually about his own things. person who is re- 
sponsible for culpa levis in concreto has to show tliat he has used 
as much care as he does about his own things, i.e. in this case the 
burden of proof is on him. In each case the standard is the care 
which the person sought to be made liable takes about his own 
things. All responsibility for culpa is thus set under two heads 
of diligence, and in the same way there are two corresj)onding 
heads of negligence ; and negligence has a distinguishing mark 
added to it in the term crassa, as opposed to slight {minima), when 
it is meant that the person spoken of has not used in the case in 
question the care he habitually employs in matters that affect him. 

The higher degree of diligence, that of a bonus jiaterfamilias, 
was required, or, in other words, the negligence from which 
liability would arise need not be crassa, or, in other words, the 
cnlpa causing liability might be levis and levis in abstracto, in the 
following set of cases : 1. Where the person responsible got the 
benefit of a contract, as, for example, when he 1)orrowed a thing 
for his own {commodatum) ; or (2) when both parties were 
interested in the obligation being carried out, but there was no 
joint^ interest in the thing, as, for example, mortgagor and 
mortgagee (D. xiii. 7. pr.), vendor and vendee (D. xviii. 6. 3), 
letter and hirer (D. xix. 2. 25. 7). 3. In case of agents {nego- 

tiorum gestures). 

Only the lower degi’ee of diligence, that quanta in suis rebus, 
was required, or, in other words, the negligence from which 
liability would arise must be crassa, or, in other words, the culpa 
causing liability might be levis, hut levis in concreto, m the following 
cases: 1. When the pther person to the contract got the benefit 
from it, as, in a contract of deposit, the depositary is only liable for 
rrassa negligentia, and it must be proved that he has not used the 
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quanta in suis rebus ditigentia* 2. W^hen both parties to the 
contract have a common interest in the thing as to which the 
question of diligence or negligence arises, as partners, the husband 
in the management of the dotal estate, where he is a sort of part- 
ner (D. xxiii. 3. 17), co-heirs and co-legatees (D. x. 2. 25. 16). 
3. Involuntary parties to a quasi contract, like tutors and cura- 
tors (D. xxvii. 3. 1, pr. ). 

6. Interest^mora , — When a person bound by a contract delayed 
to execute it, and this delay (mora) was of such a kind that culpa 
could be imputed to him, he was subjected to something more 
than the necessity of fulfilling the contract, and especially he 
was in most cases liable to pay interest {usurce), (D. xxii. 1. 7.) 
But interest was not ordinarily payable on debts except by 
express agreement, and there was a legal maximum of 12 per 
cent, or 1 per month, centesimcB usurce, reduced by Justinian to 
6 per cent, in most oases. (C. iv. 32. 26.) 

7. Actions , — The subject of actions is treated of fully in the 
Sixth and following Titles of the Fourth Book, and it is only 
necessary here to notice generally that part of the subject which 
has to do with the enforcement of obligations, and especially of 
contracts. As an ol)ligation was constituted a legal tie by having 
an action attached to it, it is necessary to know by what kind of 
action different obligations were enforced, and in almost every 
case the Institutes couple the mention of the kind of action 
attached with the mention of each kind of obligation. The 
main distinction to be now referred to is that between condictions 
and bonce Jidei actions, corresponding with the distinction noticed 
in Tit. 13. 1 between civil and praetorian obligations. 

The older actions of law (see Introd. sec. 94) afforded a very 
cumbrous machinery for the enforcement of rights against parti- 
cular persons ; and tlie hx Silia (510 A. u.C.) introduced a new 
kind of action, termed condictio, for tlie enforcement of obliga- 
tions binding a person to give the absolute ownership (dare) of a 
certain sum of money ( pecunza rerta ) ; and the lex Calpnrnia 
(520 A.u.c.) extended its application to a similar demand of any 
certain thing, as a definite quantity of oil or wheat. (Gai. iv. 19.) 
In process of time the condictio was made to embrace uncertain 
as well as certain things, and was applied to obligations binding a 
person facere, and hence Gains says, appellantur in personam 
actio fies^ quibus dari Jierive intendimus, cozidirtiones (iv. 5). ^ The 
condictio certi, i.e. the in its older and stricter form, came 

thus to be opposed to the condictio incerti. We may therefore say 
that contracts dare or facere were enforced by a condictio^ and 
that this condictio was certi or incerti according as a definite or 
indefinite thing was demanded. Whenever the contract was 
to do a thing, it was always uncertain, because the law could 
not compel the person bound by the contract to do the thing, 
but only to give a pecuniary equivalent ; and what sum of 
money was a reasonable compensation for the loss sustained by 
the thing not being done was left to be settled by the judge. The 
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formula of the condictio certi ran si paret eum [decern aureos’\ dare 
oportere. (See paragr. 1 of next Title.) That of the condictio 
incerti ran quicquid paret eum dare facere oportere. The condictio 
incertiy besides its general name, received also a special name 
derived from the kind of contract it was brought to enforce, or 
from the subject-matter of the contract itself. For instance, the 
action brought to enforce a stipulation for an uncertain sum was 
termed an actio ex sfipvlatu. When the condictio was certi y it 
was generally spoken of simply as condictio. Son\etimes, however, 
though more rarely, it too received a special name, as the condictio 
certi brought to enforce a mutiiumy sometimes termed the actio 
mutuL 

There was another class of actions in which a wide discretion 
was given to the judge, who was to take all the circiiinstaiices of 
the case into liis consideration, and pronounce the sentence which 
equity demanded, thus acting as an arbiter rather than as judex. 
Sucli actions were termed honce Jidci aciionesy and the obligations, 
to enforce whicli they Avere given, were termed bonce Jidci oblign- 
liones. The right to have this equitable consideration of the 
whole case was inherent in the nature of the obligatiot^, i.e. tlie 
action brought to enforce any of the bonce ^fidei obliqafioncs was 
always bonce ,fidci. All actions instituted dy the ])rietorian law 
were of this do'scription. There was thus an o])})osition made 
])ctween condiefioms which were stricti jnris^ derived from the 
civil law, and in which the judge was confined within the limits 
of the formula, and these bonce Jidci actioncs. Among the hona^ 
Jidii actiom ^ wc shall find several mentioned in the following 
Titles of this Jjook, as, for instance, the action cx cnipto^ c.r cxndifo^ 
ex locato. cx conductor niandatiy deposit iy pro socioyike. (Sec Ilk. iv. 
Tit. Cy. 38. ) The bonce Jidci action given by the ])rndor to enforce 
iniioiniuate contracts was almost always one specially ada])te(l to 
meet the facts ol‘ the particular case, and it receivc(l the name of 
the actio in factum prcrscriptis verbis, 'Ilic formula A^as drawn 
up to meet the facts of the jjarticular case {in factum )y and this 
was done by ])Iacing in the demon stratio a short statement of these 
facts {jyrcesrriptis rerbis). (Sec lutrod. sec. lOd.) 


Tit. XIV. (iUIBUS MODIS RE CONTKAIIITUR 
OBLIGATIO. 


contraliitur oliligatiu, vehiti 
uiutui datioiie. Mntui autem datio 
in iis relms coiisistit (jua* poiidure, 
nmnero mensuravc constant, vcliiti 
vino, oloo, frumeiito, i)ecunia numc- 
rata, jnre, argento, anro : qiias res 
ant nnmerando, aiit nietioiido, aut 
appendendo in 3\oc damns ut acci- 
pientiuui liaut, et (juandoque nobis 
non etedem res, sed alia* cjnsdem 
naturub et qnalitatisreddaiftur ; unde 


All obligation may b(' contracted by 
the thing, as, for exanqiie, by giving 
a mutniim. This always consists ot 
things w^hich may be weighed, num- 
bered, or measured, as wine, oil, corn, 
coin, brass, silver, or gold. In giving 
these things by nnmbei', measure, oj* 
weight, wc do so that they may be- 
come the proiicrty of tlioso who re- 
ceive them. The identical things lent 
are not returned, but only others of 
Y 
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etiam mutuum appellatum est, quia the same nature and quality ; and 
ita a me tibi datur, ut ex meo tiium hence the term mutumif because, 
fiat. Et ex eo contractu nascitur what I give from being mine becomes 
actio 'qu 80 vocatur condictio. • yours. From this contract arises the 

action termed condictio. 

Gai. iii, 90 ; D. xii. 1. 9, pr. and 3. 

Obligations were said to be contracted re when the actual 
receipt of a thing under certain conditions imposed the necessity 
of fulfilling thqse conditions. Four kinds of contracts came 
under this head, all of which are noticed in this Title, viz. those 
named mutuum^ commodatum^ depositum, and pignus. By the 
contract of mutuum the property in the thing delivered passed to 
the receiver ; by that of pignus the recipient acquired possession ; 
in contracts of commodatvm and depositum the recipient was only 
in po.^sessione, (See Bk. ii. Tit. 6.) 

The contract of mutuum was a contract of loan, where not 
the thing lent, but an equivalent, was to be returned. The obli- 
gation to return this equivalent arose on and by the delivery of 
the thing lent. It is scarcely necessary to say that the deriva- 
tion frond’ ex meo tuum is quite erroneous. Things which were 
of such a nature that they could be replaced by equal quan- 
tities and qualities'' are termed, in barbarous Latin, fungihiles, 
because mutua vice funguntar (D. xii. 1. 6), they replace and 
represent each other : thus a bushel of wheat is said to be a res 
fungihilis^ a particular picture is not. The distinction is much 
better cx])ressed by saying that the classes of things which can 
represent each other are considered in genere^ those which cannot 
are considered in specie. (See Introd. sec. 55.) If the person 
who lends the bushel of wheat receives in return a bushel of 
equally good wheat, consisting of grains totally different from 
those he lent, it is the same to him as if the identical grains were 
restored ; the wheat may be considered in genere ; not so with the 
picture, which can only be considered in specie. But it is to be 
observed that it is the intention of the parties, not the nature of 
the thing, that makes the thing considered in genere rather than 
in specie, A person might lend a picture, and only require that 
a lecture of some sort, whether the same picture or another, 
should be given in return to him, in which case the picture would 
be considered in genere ; or a person might require the identical 
grains of wheat to be returned, and then the wheat would be 
considered in specie. A thing lent in a mutuum was always con- 
sidered in genere^ so that whenever it was the intention of the 
parties that the loan should be a mutuum^ it was also their inten- 
tion that the thing lent should be considered in genere. 

The action for recovering the equivalent would be a condictio 
certiy as the equivalent was necessarily something fixed and de- 
termined on. In this case the condictio received the name of 
condictio ex mutuoy or sometimes actio but as it was always 

certiy it very seldom was termed anything but condictio, and 
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perhaps the term actio nmtui (C. vii. 35. 5) would not have been 
used in the time of strict legal language. 

1. Is quoqne qni non debitum 1. A person, also, who receives a 
accepit ab co ({ui per errorcm solvit, xmyment which is not due to him, and 
re obHgatur, claturque agenti contra which is made by mistake, is bound 
eum propter repetitionem condicti- re, i.e. by the thing ; and the plaintili' 
tia actio ; nam pcrinde ab eo condici may have against him an actio coiidlc- 
potest, si ])arot eum dare oportere, fit I a to recover what ho has paid. For 
ac Ri mutuum accepisset : undo pu- tliG condlctio ^ Si purd e\nii dare opor- 
pillus, si ei sine tutoris auctoritate tere,’ may bo brought against him, ex- 
jion debitum ])er en’orem datum est, actly as if he had received a inntimin. 
non tenebitnr indebiti condictione. Thus a pupil, to wliom a payment has 
magisquam mutiii dationc. 8ed liioc been made by mistake without the au- 
species obligationis non vidotur ex thorisation of his tutor, is not subject 
contractu consistore, cum is qui sol- to .a eoiidlctio hidebiii, any more than 
vendi aiiiino dat, magis distrahero he would bo by the gift of a mafnum. 
voluit negotium (piam contrahere. This species of obligation, however, 

tloes not seem to arise from a contract, 
since lie, who gives in order to acquit 
himself of sometliing duo from him, 
intends rather to dissolve than to make 
a contract. ^ 

Gai. iii. 91. 

• 

In this case it is the law that imposes certain conditions, and 
not the intention of the parties, and, therefore, tlic obligation arises 
ex contract f(y under which head it is, indeed, subsecpiently 
jilaced. (Tit. 27. 6.) A pupil could not be bound witliout the 
consent of his tutor. If, therefore, without the consent of his 
tutor, a loan was made him, he was not bound to rejiay it, or 
if money not due to him were paid him, lie was not bound to 
refund it. (See Bk. i. Tit. 21, pr.) 

2. Item is cui res aliqua utonda 2. A pcrsfin, too, to whom a thing 
datur, id cat commodatur, re obliga- is given as a commodatumy i.e. is given 
tur et teiietur commodati actione. tliat he may make use of it, is liound 
Hod is ab eo ([ui mutuum accejut, re, and is subject to tlie actio commo- 
longe (bstat ; naiiKpie non ita res datL l>ut tJiei’o is a wide diilereiico 
datur ut ejus fiat, et ol) id de ea re between him and a ])erson who lias 
iji'-’a restituenda teiietur. Et is qui- received a 'inufinim; for the tiling is 
dem (pii mutuum iiccepit, si quolibet not given him tliat it may become liis 
foiluito casu amiserit (plod accepit, property, and he tlierefore is bound 
veluti ineeudio, ruiiia, naufragio aut to restore the identical thing ho re- 
latronum hostiumve incursu, niliilo ceived. And, again, he who has re- 
ininus obligatus permanet : at is qui ceived a 'nmtinnii, if by any accident, 
utcndiun iicccpit, sane (luidein ex- as lire, the fall of a building, sliip- 
actam diligentiam custodiendm rei wreck, the attack of thieves or ene- 
priestare jubetur, nec sufheit ci tan- niics, he loses what he received, still 
tarn diligentiam adhibuisso, (juan- remains bound. Hut he who has 
tarn in suis ri^bus adliibere solitus received a thing lent for his use, is 
est, si modo alius diligentior poterit indeed bound to employ his utmost 
earn rem custodirc ; sed propter diligence in keeping and jirescrving 
majorem vim majoresve casus non it ; nor will it suffice that he should 
tenetur, si modo non hujus ipsius take the same care of it, which he 
culpa Ls casus intervenerit. Alioqui was accustomed to take of his own 
si id quod tibi commodajium est, property, if it appear that a more 
perogre tecum ferre malueris, et vel careful person might lla^'e preserved 

y 2 
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it in safety ; but lie lias not to answer 
for loss occasioned by superior force, 
or extraordinary accident, i^rovided 
the accident is not duo to any fault of 
his. If, however, you take with you 
on a journey the thing lent you to 
make use of, and you lose it by the 
attack of enemies or robbers, or hy 
shipwreck, you are undoubtedly bound 
to restore it. A thing is properly said 
to be commoJatum , when you are i)cr- 
mitted to enjoy the use of it, without 
any recompense being given or agi*eed 
on ; for, if there is any recomi)ense, 
the contract is that of haiiio^ as a thing, 
to be a commodatinn , must be lent gra- 
tuitously. 

1). xliv. 7. 1. 4; D. xiii. 5, 0. 12. 

As flic advaiilage is, in almost cveiy case, entirely on the 
side ol' tlic receiver of the commodaiian^ lie was hound to take 
every care of it, or, as Gains says, as great care as the most 
diligent f)(if('rfanuli(ts takes of his own jirojicrty. (I), xiii. 0. 18.) 

To iis(^ the t(‘elinical jihrase, it was ^ essential ’ to the cowmo- 
(latum that it should he gratuitous. Things incident to a con- 
tract may he cssmtial to it, i.c. necessarily belonging; natural, 
i.e. belonging in the absence of express agreement to the con- 
trary; or (((‘('((IcufaL 1 . 0 . helonglng only by express ngreement. 

The i'ommmUd urn gav^e rise to the ac1h> vommoduti^ which was 
cither dirvda or voutrar'nt ; hy tlie ui'ih) ronnuodati diruefa^ the 
rommodaus inadi* tlie r(‘ceiver of tlic rommodaium restore tlie 
thing Ic'iit, Jiftei’ the receiver had had it in liis i>osses‘^ion for the 
time agrec'd on (for he could not reclaim it before), or made him 
pay for any loss aceruiiig through his faull. J>y the act la comma- 
daft cauivarta^ the receiver of the routmodai uui ohi allied from the 
rommadtfus eom])onsation for any extraordinary expenses ^\hich 
the ])reservation ol* the thing had entailed, or for any losses occa- 
sioned hy the fault ol* the commodavs, Idic (t('tio was, in the 
t*ormcr ease, termed dlrccta^ liecaiise it jiroeeeded from what was 
a necessary part of the execution of the contract, viz. the thing 
lent b(‘ing ])iit in the posses-sion of the receiver, Avhile the (((dio 
couiraria only arose from a tiling which might happen or not, viz. 
there being some extraordinary expense, or some fault on the 
])art ol* the commodtrus, (See D. xiii. 6. 17.) All the actions 
arising out of contracts rc, except the (•and at to (w uintiio, were 
honcp Jld(‘i, 

3. Ib'iL'toreii et is apud quern res 3. A person witli wliom a tiling is 
iiliqiui dcponitur, re obligatur et ac- dejiosited, is bound iv*, and is subject 
tione dei»ositi : qui et ijise do ea ro to the octlo depoadi^ and must give 
quam accepit restitiienda teiietur. back tlio identical thing wliicli be ro- 
Sed is ex eo solo teiietiir, si quid dole oeived. Hut he is only answerable if 
comiiuserit ; culpa' autem nomine, lie is guilty of fraud, and not for a 
id est, dcsidiie ac neghgentiie, non mere fault, such as carelessness or ncgli- 
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incursu hostium praedonumve vel 
naufragio amiseris, dubium non est 
quin de restitiienda ea rc tenearis. 
Commodata autem res tunc proprie 
intelligitur, si nulla mercede ac- 
cepta vel const ituta res tibi ntenda 
data est : aliocjiii mercede interve- 
niente locatus tibi iisus rei videtur ; 
gratuitum eiiim dobet esse commo- 
datum. 
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tenetiir : itaciuo sociiriis est, qiii gence ; and he cannot, therefore, ho 
j>anim diligeiiter ciistoditam rein called to account if the thing do- 
furto auiiserit, i^uia qiii negligenti jiositcd, being carelessly kept, ia stolen, 
aiiiico rcui custodiendain tradidit, For he who comuiits his propehy to 
su.e facilitati id imputare debet. the cai*e of a negligent friend, should 

iinxnite the loss to his own want of 
caution. 

D. xliv. 7. 1. 5. 

Here the benefit is entirely on the side of the person who 
commits the thing to the care of one who receives it gratuitously. 
The latter, therefore, unless he specially agrees to bo answerable 
for the thing entrusted to him, or himself offers to take care of 
it (D. xiii. 65. 2), is not liable for its loss or deterioration, if he 
is not guilty of dishonesty, or of such gross neglect as amounts 
to dishonesty, lie has, however, no right to make use of the 
thing (D. iv. 1. 6), and would be guilty of theft if he did (Bk. 
iv. 1.6); and as it is deposited for the benefit of the person depo- 
siting it, that person can reclaim it when he idcasos, and need 
not, like the commodans^ wait for the expiration of the time 
agreed on. • 

The depositiim gave rise to the actio dejmsiti, which was direefa 
or coatraria, u])on the same principle as the actio commodati. 
The depositary was entitled to be recompensed for every expense 
incurred, and to comjiensation for every loss incurred by the fault 
of the dcpoiicna^ however light that fault might be. If the depo- 
sitary had voluntarily offered to receive the deposit, he too would 
be answerable for loss occasioned by a cvlpa lev is ^ i. e. a sliglit 
fault, as opposed to culpa f/ravls, gross negligence. If a deposit 
was rendered necessary by circumstances of unforeseen and sud- 
den misfortune, as a shipwreck or fire, and if the depositary who 
had received the thing denied he had received it, double tlie value 
of the thing could be recovered. (See Bk. iv. Tit. 6. 23.) 

4. Creditor qiioc^ue qui xiigiius ac- 4. A creditor also, wlio lias recoivod 
cexiit, re obligatur ; qui et ipse de ea a pledge, is bound rr, for he is obliged 
re (|uam accejiit restituenda tenetur to restore the thing he has received, 
actione pigneratitia. Sed quia pignus by the arflo pUjncmfifm. But, inas- 
utriusque gratia datur, et debitoris much as a pledge is given for the 
<luo niagis pecunia ei crederetur, et benefit of both x)arties, of the debtor 
creditoris quo magis ei in tuto sit that he may borrow more easily, and 
creditum, i»lacuit sufficere quod ad of the creditor that rejiayment may 
earn rem custodiendam exactam dili- be better secured, it has been decided 
gentiam adhiberet : quam si priesti- that it w^ill suttice if the creditor em- 
terit, ^ aliquo fortuito casu earn rem ploys his utmost diligence in keeping 
aniiserit, secunim esse nec impediri the thing i)ledgod ; if, notwithstanding 
creditum petere. this care, it is lost by some accident, 

the creditor is not accountable for it, 
and he is not prohibited from suing 
for his debt. 

D. xUv. 7. 1. G; D. xiii. 7. 13. 1. 

The oldest form of the contract of pledge was that of mancipa^ 
tioy or absolute sale of ^he thing subject to a contract of fiducia ov 
agreement for redemption. There were so many things to which 
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mancipatio vas considered inapplicable, that the more simple 
contract of pipitus quite superseded this mancipatio contracta 
Jiducia, A further simplification of the contract of pledge was 
the liijjiothcca, in which the thing pledged remained with the 
pledger. The mancipatio, it may be observed, transferred both 
the property and 2 )ossession of the thing pledged ; the jiignvii 
gave the possession to the creditor, but left the proi)erty in the 
thing Avitli the debtor; the liypotheca left both tlie ])roperty and 
the possession with the debtor. (See note at end of Bk. ii. Tit. 5.) 
Tlic right of the creditor over the thing pledged or hy])othecated 
was protected by the actio qna.*ii-Scrviana (see Bk. iv. Tit, G. 7), 
by which the creditor recovered the thing pledged if lost out of 
his possession, and got possession of the thing hypothecated. 

The text seems to draw a distinction between the position of 
the creditor and that of the recipient of a commodafam, in re- 
gard to the degree of responsibility for negligence. But practi- 
cally they were on the same footing. The creditor, like the receiver 
of a comm oda turn, could not make use of the thing placed in his 
possessioiii ; and, although he could without agreement take them 
as against the principal of his claim (C. iv. 24. 1), it was only by 
special agreement riiat the creditor could take the fruits of the 
thing ])lc(lgcd by way of interest. 

Creditor and debtor arc terms used more widely in Homan 
law than in our own. Every one who possessed a personal right 
against another was termed a creditor, and every one who owed 
the satisfaction of a claim, or was the subject of a personal right, 
was a debitor. 

From the contract of piynus sprang the actio pigneratifia, 
which was directa when used by the de])tor to constrain the cre- 
ditor to give back the thing ])ledged if the debt had been paid, 
or to pay over the surplus if tlie thing i)ledged had been sold, 
and produced more than was due for the debt, or to obtain com- 
])cnsation from him for any injury to the thing pledged, arising 
through his fault. The actio pigneratitia was contraria Avhen used 
by the creditor to make the debtor reimburse him for all expenses 
incurred .in keeping the thing safe, of compensate him for all in- 
juries sustained by the thing pledged through the fault of the 
debtor (D. xiii. 7. 31); or, again, to compensate him if the thing 
pledged proved to be in reality not the property of the debtor, 
and was claimed by the real owner. Until it was claimed, the 
fact that it belonged to another did not prevent a thing being 
made the subject of a contract of pignus, and the creditor was as 
much bound to restore it to the debtor, if the sum due was paid, 
as if it had really been the debtor’s property. 

Tit. XV. DE VERBORUM OBLIGATIONE. 

Verbis obligatio contrahitur ex An obligation by word of mouth is 
interrogatione et resiionsione, cum contracted by means of a question and 
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quid dari fieri-v o nobis stipulamur ; an answer, when wo stipulate that any- 
ex qua dua» proticiscimtur actiones, thing shall be given to, or done for \is. 
tani condiotu) si certa sit stipulatiu, It gives rise to two actions— Iho con- 
quaiu ex stipulatu si incei*ta. Qu;e JtcTto^ when the stipulation is certain, 
hoc nomine iude utitiir, (piia stipii- and the actio ex HtipuhiiHy when it is 
luin apiid \eteres hrmiim appella- laicertain. The teiin stipulation is 
batur, forte a stipite descendens. derived from i>ti}mhm^ a w'ord em- 
ployed by the ancients to mean ‘ firm,* 
and coming perhaps from btipci>, the 
trunk of a tree. 

D. xliv. 7. 1. 7 ; D. xii. 1. 21. 

The sfipiihdio was, properly speaking, not a contract, but a 
means of making a contract, a solemn form gi\ing legal validity 
to an agreement. This form consisted of a question and answer, 
and it was the question only which was, ])roperly speaking, the 
stipulation it being only by an extension of the term that tlie word 
was applied to the whole mode of contracting, and that the 
answerer as well as the questioner was said, as in paragr. 1, to be 
one of the stipnlantes. Like all the old forms of obligation, this 
formula only bound one party, viz. the maker of the promise. 
The promissor had himself to become the stipulator ^ ancTto receive 
in his turn a promise, if he wished to secn^’c reciprocal rights. 
Obligations may be divided according as they arc unilateral and 
bind one party only, or bilateral and bind both jiartics. A stipu- 
lation gave rise to a unilateral obligcatioii. 

Festus derives stipulatlo from stips^ coined money; and Iso- 
dorus from stijmla, a straw. ^ Veteres enirn, quando sibt aliquid 
promittebantn stipulaui texentes franrjebantn quam iterum JmigentcSy 
sponsiones suns agnoscehanV (Orig. iv. 24. Quoted by Ortolan.) 
Stipes and stijmlum are a more probable source of the derivation 
of the word. 

When the stipulation was for something certain, as for a 
fixed sum of money, or for wine of a specified kind, it was enforced 
by the condictio certi ; when for something uncertain, as for 
wine of a good quality, for something to be done or left undone, 
by the condictio inrerti. The term actio ex stipulatu is sometimes 
used to denote the condictio^ whether certi or incerti ; but it is 
more usually employed to denote the condictio incerti ^ as when the 
condictio was cirti^ that is, was employed in its proper form, 
it generally received no other name than condictio. The action 
arising on a stipulation of any kind was always strirti juris. 

The stipulation was not the only contract made by going 
through a solemn fonn of words. By the dictio dotis the wife and 
her ascendants bound themselves to give the dos to the husband ; 
and by a i)romise accompanied by an oath {jarata promisso 
liberti) the freedmau bound himself to render his services to his 
patron. 

1. In hac re olim talia verba tra- 1. Formerly the words used in 
dita fuerunt : Spondes ?• Spondeo. making this kind of contract were as 
Promittis ? Proinitto. Fidepromit- follows — Spondes ? do you engage your- 
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tis ? Pidepromitto. Pidejubes ? self ? SpondeOj I do engage myself. 
Pidejubeo. Dabis ? Dabo. Pacies ? Promittis ? do yon promise ? Promitto, 
Paciam. Utrum autem Latina an Ido promise. Fidepromittis ? do you 
Gneca vel qua alia lingua stipulatio promise on your good faith ? Fl(U- 
concipiatur, nihil interest, scilicet si promitto, 1 do promise on my good 
uterque stipulantium intellectum faith. Fidejuhes ? do you make yoiu*- 
cjiis lingua' habeat. Nec necesse bgI£ fidejussor ? Fidejoheo, 1 do make 
est eadein lingua utrumque uti, sed myself fidejussor. JDidns ? will you 
sudicit congruenter ad interrogata give ? Daho, 1 will give. Factes ? 
respoudere: quin etiam duo Grieci will you do ? FacUnn, i yriW do. And 
Lafjua lingua obligationem contra- it is immaterial whether the stipula- 
here possunt. Sed haic solemnia tion i.s m Latin or in Greek, or in any 
verba ohm quidom in usu fuerunt. other language, so that the iiai-ties 
Postea autem Leoniana constitutio understand it ; nor is it necessary that; 
lata est, quro solemnitate verborum the same language should be used by 
.sublata sensum ot consonantem in- each person, but it is sufficient if the 
tellectum ab utraquo jiarte solum answer agree with the question. So 
desiderat, licet quibuscumque ver- two Greeks may contract in Latin, 
bis expressus est. Anciently indeed it was necessary to 

use the solemn words just mentioned, 
but the constitution of the Emperor 
Leo was afterwards enacted, wliich 
makes unnecessaiy this solemnity of 
the expressions, and only requii*es the 
apprehension and consent of each 
• party, in whatever words it may bo 

expressed. 

Gai. iii. 92, 93; D. xlv. 1. 1. 0 ; 0. A'iii. 37. 10. 

Spondcs ? spondeo was the form exclusively proper when both 
parties were Homan citizens; adro propria civium JRomonorum est 
ut ne (pddem in GrcBcum serrnoncm per inter 2 )rctationem proprie 
transferri possit, fjuarnvis dientur a Graven voce Jipurata esse. 
(Gai. iii. 93.) 

This constitution of Leo was published a.d. 469. (C. viii. 

37. 10.) 

2. Omnis stipulatio aut pure aut 2. Everystipiilation is made simply, 
in diem aut sub conditione tit : pure, or with the introduction of a particular 
veluti (piinquc aureos dare spondes i time, or conditionally. Simply, as, 
id(pie confestim peti potest ; in diem, ‘ Do you engage to give five aurei V in 
cum adjecto die quo pecunia solva- this case the money may be instantly 
tur, stipulatio fit, veluti deceiii au- demanded. With the introduction of 
reos iirimis calendis Martiis djire a particular time, as when a day is 
spondes ? Id autem quod in diem mentioned on which the money is to 
stijuilamur, statim quidem debetur ; be paid, as, ‘ Do you engage to give 
sed poti priusquam dies venerit, non me ten aurei on the first of the calends 
potest. At ne eo quidem ipso die in of Maixjli V That which we stij^late 
quern stipulatio facta est, peti potest, to give at a particular time becomes 
quia totus is dies arbitrio solventis immediately due, but cannot be de- 
tribui debet ; neque enim certum est manded before the day arrives, nor can 
eo die in quern promissum est, datum it even be demanded on that day, for 
non esse, priusquam is praeterierit. the whole of the day is allowed to the 

debtor for payment, as it is never cer- 
tain that payment has not been made 
on the day appointed until that day is 
at an end. 


D. xlv. 1. 46; D. I. 16. 213; D. xlv. 1. 18. 1. 
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In the technical language of the juri!^ts, Ubi pure (juis stlpu^ 
lotus fucrit, et cess if ef vrnit dies : uhi iu dimu, ccssifdies, srd non- 
dum veniL (Sec note on Ilk. ii. Tit. 20. 20.') If the stipulation 
was made tlie interest in the thing {stipulated for pa{s.>ed at 
once to the stipulator (cessit dics)^ and he ('ould at once demand 
to have it {iHiiit dies), giving, of course, sufficient time for the 
debtor to fulfil his obligation. If the stijiiilation was made iu 
diem^ the interest in the thing stipulated for jias.^ed at once to 
the stij)ulator, but he could not demand it iiittil tlie dies Avas 
past. 

There is a distinction in the respective effects of a stipulation 
in diem and of a conditional stipulation that deserves notice. 
When a stipulation Avas made in dieniy the ])romise an as binding at 
once, and the debt Avas already due, and therefore if any part of 
the debt Avere jiaid before the day named, it could not 1)e recovered ; 
whereas, Avhen a stipulation Avas made Avith a condition, if any- 
thing Avas ])aid before the condition Avas accom])lished, it could 
be recovered back, because, until the condition Avas fulfilled, the 
stipulator had no interest in the thing stipulated for (^nonilum cessit 
dies). (See paragr. 4.)* 

# 

3. At si ita stipuleris, decern an- 3. But, if you stijmlate thus, ‘ Do 

reos aiiiiuos (pioad vivam dare you engage to give me ten unni an« 
s])ondes ^ et pure facta obligatio nually, as long as I live T the obligation 
intelligitur et perpetuatur, (piia ad is understood to be made simjOy, and 
tempus deberi non potest ; sed hcres is i)erpetual ; for a debt cannot be due 
Xietendo pacti exceptionc subniove- for a time only ; but tlie heir, if ho 
bitur. demcands payment, Avill be repelled by 

the ixcvpiio piuH, 

D. xlv. 1. 50. 4. 

Lapse of time AA^as not, in the lionian law, a mode by which a 
debt could be extinguished. Consequently, if it Avas owed, it was 
owed for ever ; but this technicality Avas prevented from Avorking 
any injustice by the plea referred to iu the text, namely, that 
there was an agreement to the contrary, or by that of fraud. 
Plane post tempus stipulator vel parti eouveuti^ eeldoli rnali except 
tione submoveri poterit (D. xliv. 7. 44.) If, however, a similar 
gift had been given as a legacy, the right to receive Avould be 
extinguished ipso jure by the death of the legatee. 

4. ^ub conditione stipulatio fit, 4. A stijmhiticm is made condition- 
cum in aliquem casuin differtur obli- ally, Avhen the obligation is made sub- 
gatio, ut SI aliquid factum fuerit aut ject to the hapiiening of some uncertain 
non fuerit, stipulatio committatur : event, so that it takes eflect if such a 
veluti, si Titius consul fuerit factus, thing happens, or does not happen, as, 
quinque aureos dare spondes ? Si for instance, ‘ Do you engage to give 
quis ita stipuletur, si in Capitolium five awret, if Titius is made consul?* 
nonascendero dare spondes / perinde Such a stipulation as ‘ Do you engage 
•erit ac si stipulatus esset cum morie- to give five anrei if I do not go iq) to 
tur sibi dan. Ex conditionali stipu- the Capitol T is in effect the same as 
latione tantum spes est debitum iri, if the stipulation had been, that five 
eamque ipsam spem in heredem aurei should be given to the stipfilator 
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transmittimns, si prius quam conditio at the time of liis death. From a con- 
existat, mors nobis contigit. ditional stipulation, there arises only a 

hojie that the thing will become due ; 
and this hope we transmit to our heirs, 
if we die before the condition is 
accomplished. 

D. xlv. 1. 115. 1 ; D. 1. IG. 54. 

The heir or legatee, it may be remembered (see Bk. ii. Tit. 
14. 9), who (lied before the condition was accomplished, did not 
transmit any interest in the inheritance or legacy to his heirs, 
whereas the stipulator did, as we learn from the text, transmit to 
his heirs the hope that the thing stipulated for would be one day 
due to him (spes dchitum iri). The reason of this difference is, 
that the testamentary dispositions were considered to be made to 
the heir or legatee personally. 

If the promissor attempted to defeat the condition by prevent- 
ing its being fulfilled, he was treated as if he had promised /;7^re, 
and the tiling could be demanded from him at once. 

It is here said that a promise to pay, if a person did not 
do a thitig, was a promise to pay when he died. There was, 
however, this diftbrence : the promis.sor was certain to die, and 
therefore the stipuiation, wdth the 'words cum moriar^ was really 
made in diem ; whereas it was not certain whether the promissor 
would or would not go up to the Capitol, and, therefore, the 
stipulation with the words .sv* in Capitolinm non ascender o was 
made suh condiilone. 

5. Loca etiain inseri stipulation i 5. Jt is customaiy to insert a par- 

soloiit, veluti Caithagino dare sixm- ticular place in a stipulation, as, for 
des ? Qua* stipulatio, licet ]mre li(Ti instance, ‘Do you engage to give me at 
videatur, tanieii re ii)sa liabet tern- Carthage T and this stipulation, al- 
pus injectum, quo promissor utaiiir though it .a]) 2 >ear to be made simjdy, 
ad peciiriiam Carthagine daiidam ; yet necessarily inqdies a delay sufhcient 
et ideo si (piis lloiuie ita stjpuletur, to enable the person who promises to 
hodie Carthagine dare spoil des * pay the money at Carthage. And 
inutilis erit stquilatio, cum inq)os- therefore, if any one at E-ome stipulates 
sibilis sit repromissio. tlius, ‘ Do you engage to give to me 

tliis day at Carthage the stipulation 
IS useless, because the thing promised 
is imiiossiblc. 

D. xlv. 1. 73 ; D. xiii. 4. 2. G. 

0. Conditiones tpirc ad jineteri- G. Conditions, which relate to time 
turn vel prresens temims refeimitur, present or past, either instantly make 
aut statim intirmant obligation cm, the obligation v^oid, or do not suspend 
aut omnino non dillerunt, veluti si it in any way ; as, for instance, ‘ If 
Titius consul fuit, vel si Maivius Titius has been consul, or if Maevius 
vivit, dare spondcs ? nam si ea ita is alive, do you engage to give me ? ’ If 
non simt, nihil valet stipulatio ; sin the thing mentioned is not really the 
autem ita so habent, statim valet, case, the stipulation is void; if it is 
Qu 80 enim per rerum iiaturam sunt the case, the stipulation is immediately 
certa, non morantur obligationem, valid. Things certain, if regarded in 
licet apud nos incerta sint. themselves, although uncertain as far 

as our knowledge is concerned, do not 
delay the formation of the obligation. 

D. xlv. 1. 100 ; D. XU. 1. 37-39. 
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7. Non solum res in stipulatuni 7. Not only tilings, but acts, may 
deduci possunt, sed etiam facta, ut si be the subject of a stipulation : as when 
stipulemur aliquid fieri vel non fieri, we stipulate, that something shall, or 
Et in hujusmodi stipulationibus sliall not, be done. And, in these 
optimum erit poenam subjicero, ne stipulations, it will be best to subjoin 
quantitas stipulationis in incerto sit, a penalty, lest the amount included in 
ac necesso sit actori probare quid the stipulation should be uncertain, 
ejus intersit ; itaque si quis ut fiat Jind the plaintifl’ should therefore bo 
aliquid stipuletur, ita adjici poena obliged to prove how great his interest 
debet : si ita factum non erit, tunc is. Therefore, if any one stipulates, 
peenre nomine decern aureos dare that something sha!! bo done, a penalty 
spondes ? Sed si qufedam fieri, qute- ought to be added as thus : ‘ If the 
dam non fieri, nna eademcpie concep- thing is not done, do you engage to 
tione stipuletur, clausula luijusmodi give ten aurci by way of penalty T 
erit adjicienda : si ad versus ea factum But, if by one single question a stipu- 
erit, sive ({uid ita factum non erit, lation is made, that some things shall 
tunc pa‘iue nomine decern aureos be done, and that other things shall 
dare spondes I not be done, there ought to bo added 

some such clause as this : ^ If rinything 
is done contrary to what is agreed on, 
or anything agi*eed on is not done, then 
do you engage to give ten aurci by way 
of penalty 

D. xK 1. 137. 7 ; D. xlvi. 5. 11. 


Tit. XVL DE DUOBUS EEIS STIPULANDl ET 
PKOMITTENDL 

Et stipulandi et proniittendi duo Two or more 2 )orsoiis may bo par- 
idimesve rei fieri i^ossunt : stijiulandi ties together in the stiiuilatiou or in 
ita, si i)ost omnium interrogationem the i)ron#se. In the stii)ulation, if, 
l)romissor resi)ondeat, spondeo, ut after all have asked the (juestion, the 
jmta, cum duobus sejiaratim stipu- jn’ornissor answers, ^ jS^jjoudeo/ ‘1 en- 
lantiims ita ])roinissor resxDondeat, gage for instance, when, two stii)U- 
utrique vestrum dare spondeo ; naiii Jators having each separately asked 
si lu'ius Titio spoponderit, deinde tlio question, the jmnnissor answers, 
alio interrogante spondeat, alia atcpie ‘ 1 engage to give to eacli of you.’ For 
alia erit obligatio, nec creduntur duo if he fii*st answers Titiiis, and then, on 
rei stipulandi esse. Duo j)hu‘esvo another person imtting tlie same ques- 
rei proniittendi ita fiunt : Majvi, tion, he again answers him, there will 
quinqiie aureos dare spondes ! Sei, be two distinct obligations, and not two 
eosdemejuinque aureos dare spondes ? co-stipulators. Two or more become 
si re 82 )ond(‘nt singuli separatim, co-promissors, thus : ‘ Mievius, do you 
S 2 )ondeo. engage to give five aurci ‘ Seius, do 

you engage to give five aureiV each 
, then separately answers, ‘I do engage.’ 

D. xlv. 3. 28. 2 ; D. xlv. 2. 4. 

The word reus, strictly speaking, signifies the person who is 
liable, or subject, to a demand, but is used more generally to 
signify a party to an obligation, whether active or passive : so 
here we have rei stipulandi, as well as rei promittendi. 

It was immaterial whether the interrogation was put and 
answered in the plura^ spondetis ? spondemus ; or in the singular, 
spondes? spondeo, (D. xlv. 2. 4.) 
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It was not only in contracts made verbis that there could he 
joint creditors and joint debtors. In a commodatum or depositum^ 
for instance, the parties might agree that several persons should be 
subject to a common obligation, and each be bound for the whole. 
(D. xlv. 2. 9.) 

1. Ex liiijiisinodi obligationibus, 1. By virtue of STicli obligations, 

et stipulantibus solidum singulis tlie whole thing stipulated for is due 
dcbetur, ct i)romittentcs singuli in to each stipidator, and from each pro- 
soliduiii tonentur ; ki utraquo tamen liiissor. t But, in each (»bligation, there 
obligatione iina res vertitur, et vel is only one thing due, and if either of 
alter dcbituin accipiendo, vel alter the joint parties receives the thing due, 
solvcndo, omnium perimit obliga- or gives the thing due, the obligation 
tioiiem et omnes liberat. is at end for all, and all are freed 

from it. 

D. xlv. 2. 2. 3. 1. 

If we look to the thing which was the subject of the contract, 
we may say, however many were the joint parties, there was but 
one obligation, while, if we look to the jiersons by or to whom 
the promise was given, there were as many obligations as there 
were persons making or receiving the promise ; if, therefore, the 
thing was given, that is, payment or performance made, the ob- 
ligation was at an *^end, but the obligation binding on any one 
might be made to cease, as by the demlnuti ocajntis of one of the 
co-promissors, without those binding on the others ceasing also. 
If, indeed, the aid of the law had been called in to enforce the 
obligation, the position of the parties was different. If one co- 
stipulator sued the promissor, all the other i)arties to the stipulation 
were thereby prevented from suing him ; and if one co-promissor 
were sued, none of the ?>thers could be sued, the litis coutestatio 
operating as an extinction of the debt ; but under J ustinian, when 
it appeared that there was a deficiency in what had been obtained 
from the promissor that had been sued, the others might then be 
sued to make up this deficiency. (C. viii. 41. 28.) The co- 
promissor who had paid all could recover, as a partner, their shares 
from the others, if there was a partnership between them, and if 
not, he could recover by paying to the creditor the whole sum, 
but separating the payment, paying his share absolutely, and 
paying the rest as the price of having the creditor’s actions trans- 
ferred to him to use against the other co-promissors {heneficium 
cedendarum actionuin)\ and probably, even if he had not actually 
made this separation, the prastor would allow him to bring an 
action against the other co-promissors in which he was feigned to 
have done it. (D. xxvii. 3. 1. 13.) 

2. Ex duobiis reis promitteiidi 2. Of two co-proniissors, one may 

alius pure, alius in diem vel sub engage simply, the other with the 
conditione obligari potest ; nec im- introduction of a particular time, or 
pedimento erit dies aut conditio, conditionally ; and neither the time 
quominus ab eo qui pure obligatus nor the condition will prevent payment 
•est, petatur. being exacted from the one who binds 

himself simply. 

D. xlv. 2. 7. 
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Tit. XVII. DE STIPULATIONE SERVOllUl^L 

Scrvus ex poi’sona doiiiini jus A slave derives from tlie peraona 
stipulandi liiibet ; sed liercditas in of his master the power of makiiij; a 
plerisqne ]>ersonfe defuncti vicem stipulation. And as the inheritance in 
siistinet ; idoo(pie ([uod servus hcix)- most respects represents the pvraoim of 
ditarius ante aditain hereditatein the deceased, if a stipulation is made 
stipulatur, acipiirit hcreditati, ac by a slave bidonginsr to the inlieritanco 
per hoc etiaiu heredi postea facto before the inheritsnice is entered on, 
acquiiitur. ho acquires for the inheritance, and 

therefore for him wlio sul)se<|iiently 
becomes heir. 

D. xli. 1. 34. 01. 

A slave Iiad no personay that is, no capacity of acciiiirino; civil 
or political rij^hts. But liis master, vlio had such a ca])a(‘ily,. 
could make his own ])crsona speak and act through the slave, 
who was thus only a channel by which the wishes of the master 
were ex[)resscd. (See Bk. i. Tit. 3, ])r.) But although a slave 
could thus engage otliers ior the benefit of liis maslc'r, by a sti- 
])ulatioii, he could not hind his master, and (‘ould not, llu'relorc, 
he the }>roinis>or in a stipulation; liencc, tho^text only sj)eaks of 
the stipulations, and not of the promises, of slaA es. 

luph ‘ris(fi«' p"n'(ni(c drftf/icfi vicnn sifsf/itrf; the inheritance 
represented the person of the deceased in most things, hut there 
were some things which the slave could not acquire ior tlie inlie- 
ritaiice, vhi(‘h he could acquire for a living master; a usufruct, 
for instance, l)eing ahvays attached to a ])erson, (ioiild not he 
stipulated for hy a slave before the inheritance was entered on. 
(I). xlv. 3. 29.) 

1. Si VO .'lutom dcuiiino, sivc sibi, 1. Wlicilior a sliivo siijmljitos for 

sjV(‘coiiSvT\o.suo, snoim])orsoiialjt(‘r his maslcr, or for liimsolf, oj* for liis 
MTMis sti])ulotui‘, domino acquirit. follow-slave, or witljoiii namim^ any 
idoui juris ost (.t in liboris (jui in person for whom lio sii}>ulates, ho 
]K)tostato pains sunt, o\(iuibu.scausis always acquires for his master. Jt is 
iic(|ni]vre possimt. the same with children in the ])owoi* of 

their father, in all cases in which they 
Jicquire for him. 

I). xlv. 3. 15 ; D. x]v% 1, 45, pr. and 4. 

AMiat is said here of the children /?/ pofeatafe must he taken 
vitli all the limitations made necessary hy the ])ower they had 
loac^liiire a poniHumiov themselves. (See Bk. ii. Tit. 9.) 

2. Sed cum factum in stijiulationo 2. If it is a licence to do sometliiii'^ 

continebitur, omniniodo jiersona sth tliat is stipulated for, the lienelit of the 
pulantis coiitiuetur, veluti .si servus stipulation is ])ersonal to the stijm- 
stipuletur ut sihi ire agere liceat ; lator ; for instance, if a slave .sti 2 >ulafccs 
ipse eiiiin taiitum prohiberi non that he shall have a I'lght of passage 
dehet, non etiam dominus ejus. for himself or beasts and vehicles, ji is 

ho himself, not his master, who is not 
to be hindered from i>asHiiig. 

B. xlv. 1. 130. 
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Even in this case the slave really acquires for the master. It 
is the master, and not the slave, who could enforce the stipulation 
hy action. Of course this personal licence to cross land is some- 
tliing quite different from a servitude. For a servitude n(vdi or 
offcnfli, stipulated for by the slave, could only be attached to the 
2)V(pdium of the master. (D. xlvi. 3. 17.) 

3. Sorvir-i communis stipulando 3. If a slave held in common by 
imicnifjiu* dominornm i)ro portione several masters stipulates, he iicquii’es 
dominii acquirit ; aiisi jussu nnius a share for each master according to 
corum aut nominatim cui eorum the proportion whicli each has m him, 
stijiulatus est ; tunc enim ei soli unless he stipulates at the command, 
acrjuii-itur. Quod servus communis or in the name of any one master, for 
^ti])ulatur, si alter! ox dominis ac- then the thing stipulated for is acrpii red 
quiri non ])otest, solidiim alteri solely for that master. And whatever 
acquiritur ; veluti si res cpiam dan a slave held in common stijmlates for, 
sti])ulatiis est, iinius domini sit. is all acquired for one of his masters, 

■f it is not capable of being acquired 
for the other; as for instance, if it 
belongs to one of his mas^eis. 

Cai. iii. 1C7 : D. xlv. 3. 7. 1. 


Tit. XVIIT. T)E OIVISIONE STIPULATIONUM. 

Stijiulationum alia* sunt judici- Sti]mlations are cither judicial, or 
ales, aluo pra'toria*, alim conveniio- i)r.et(»rian,or conventional, or common, 
iiales, alia* commiiiies tarn pradoria* that is, both prjetorian and judicial, 
([uam judiciales. 

I), xlv. 5. 

The di\ision of stipulations h<‘re given is based on the dif- 
ference of the grounds on whicli they arc entered into, the ground 
being sometimes the will of the ])artics, sometimes tlic direction 
of a jicrson in autliority. 

I. Judiciales sunt dunita\at ({u; 1. Judicial stipulation', are those 

a niero judicis ofticio jiroliciscun- v.liicli proceed exclusively from the 
tur : A^'luti de dolo cautio, vel de ollico of the judge, such ;*•> the giving 
]ier.sc({uendo servo qui in fuga est, security against fraud, or the engage- 
restitueiidovc pretio. meiit to pursue a fugitive slave, or to 

p.iy liis price. 

D. xlv. 1. 5 ; D. XXX. GO. 5. 

Before the magistrate tlic parties were in Jffrr, before the 
judex they were in judicio. (See Introd. sec. 98.) Tl\\q judex 
sometimes ordered that the jiarties before him should enter into 
stipulations. 

Two instances are here given of stipulations directed by the 
judex. The first is the de dolo cautio. This was a stipulation 
directed for the benefit of a plaintiff, that the sentence given in 
his favour might be executed, without any attempt at fraud i^dolus 
inalus) on the part of the defendant. For instance, if the de- 
fendant was ordered to make over the piH^perty in a slave, the 
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^udex would direct that he should stipulate that he had done 
nothing to lessen the value of the slave. Otherwise the slave 
might be made over to the plaintiff, and the ])laintiffs claim be 
thus nominally satisfied, while it might really be evaded by the 
defendant wilfully doing the slave some material harm. (1). vi. 

1. 20. and 45.) 

The other instance given is that of the st!])iilation de perse^ 
quendo servo qitt in fnga vsf^ restitaendove prefio. A slave must 
be supposed to be demanded, and to run away before the decision 
is given. As the defendant, being the actual possessor, could alone 
reclaim the slave against third parties, the Judex would compel 
him to engage by sti])ulation to follow and reclaim him, or to j)ay 
his price. If the shuc esca])ed ^^Itlu)ut any fault whatsoever of 
the defendant, the judge merely directed that tlie dc'iendant 
should engage to give up the slave if he came into his })ower, 
and to permit the jdaintiff to bring an action in the dcicndant’s 
name for the recovery of the slave from any one who might detain 
him. (D. iv. 2. 14. 1 1.) 

2. Via'turju* sunt, ([ua) a inero 2. Pra'toriaii .stj])iilati()n.‘#arc thoso 
pri> ‘tons oliicio proliciscuiitur, vt Inti -wliicli procood oxelusivoly from the 
dainiii infccti vol lo^atonini. I’vjv- oflico of the j^.etor ; as the 
torias aiiteiii sti])ulatioiies sie e\au- security ai>ainst dunuoim Infutmn^ or 
(Iiri oportet, ut in liis c(mtiiieautur tor tli(‘ payment of legacies. I hitler 
etiam ^Edilithe ; iiam et lue a juiis- pr:etoi’i«aii sti]>ulati(>nH must he coiu- 
dictioiio vouiunt. in^ohended AldilUian, for tliese, too, 

lu’oceed from a magidra-te i>runouncing 
the law. 

1). vl. 1. 5. 

Damnum infectum esf damnum non facinm quad J'nfurnm 
veremur, (D. xxxix. 2. 2.) Su])p()sing the damnum J'afnrnm 
which a man ajiprchondcd were an injury to his ju'cinises from the 
fall of the ill-repaired house of his ncighlxnir, by the strict civil 
law, if he was to 'wait till the mischief w^cre donts his neighbour 
might abandon his jiropcrty in the fallen house, and the injured 
man could then olitain no rciiaration from him. To remedy this, 
the jirsctor would, if he saw fit, order the neighbour to give 
security {raufio damni injecti') to indemnify the ])erson applying 
against any damage that miglit he done. If this order was not 
obeyed, the prietor authorised the complainant to enter n])()n and 
occupy the premises {In jmssesslonem mittehat)\ and, finally, if 
security was still refused, the prastor gave the complainant full 
possession of the premises, but he was liable to be dispossessed, 
if within a certain time the original proprietor made compensa- 
tion and complied with everything enjoined him. (Sec U. xxxix. 

2. 4. 1.) 

Legatorum ; this was a stipulation binding the heir to piiy 
legacies, when due, which were not yet payable ; otherwise the 
heir might previously have spent and consumed all the iulieritance. 

A jurisdictione veitiunt^ that is, come from a magistrate qui 
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jua (licit Jurisdiction in its general sense, includes the whole 
officium of the Ji/s (Hf'cyitisy which is said to be latissimum^ for 
honoruin possrssio?ir/)i dare pot'stn et in possessionem mittere, 
pvpillis non hulnniiihns tufores const ituere, judices litigantibus dare. 

(D. ii. 1. 1.) 

o. Conventional es sunt, ex 3. Conventional stipulations are 
eonventicjiie utriiis(|ue partis conci- those which are made by the agi’ec- 
ihuntur, lioc est, nerpie jussu judi- ment of parties ; that is, neither by 
cis, ne(pie jussu prictoris, sed ex the order of a judge nor by that of 
conventione conti^rihentiuni. Qua- the i)raitor, but by tlio consent of the 
rum totidein genera sunt quot, ])ene persons contracting. And of these 
dixerim, reruiii coiitrahendarum. stiinilations tliere are as many kinds, 

so to speak, as there are of things to 
])e contracted for. 

D. xlv. 1. 5. 

4. (yonjnmne«> slijnilationcs suni, 4. Common stipulations are those, 
veluti rem sal vam fore pu])illi ; nam for example, providing for the secu- 
et ])ra‘tor pibet rem sahjim fore rity of the property of a puihl, for 
pu]>jllo ca\eri, et intevdnm judex sometimes the prador, and sometimes, 
si aliter e\i)(‘diri bar ro'^ non potest ; too, uhtn the matUr cannot be ma- 
vel de rato stipulatio. nagt‘d in any other ssaj^, the judge, 

. « ordeis it should l)e enti'red into; or, 

again, the sti[udatioii that a thing 
shall be i at j lied. 

T). xlv. 1. 5. 

C(oni)injie> stijxihdiones were those {sometimes directed by the 
prictor, soinctliues by tin* JmU.v, They ought properly to have 
preceded tlu' viairndioiadi s, 

Meution has already Ixhmi made of the security a tutor or 
curator was ol)]igC(l to gi^e. (Bk. i. 1'it. 24, ])r.) It was ])ro- 
pcrly given bei‘ore the tutor entered on his ofiice, and it belonged 
to the j)rador to see that it anus given. But if, before it was 
given, the tutor sued a debtor ot* the ])U])il, and the debtor ob- 
jected that security Imd not been giAcn, the Judge, in order that 
tlie proceedings might not be put an end to, A\oiild direct security 
to ))e then giAen before him. 

IMie slii)uhilion de rntff. or ;m// rataui haheri^ was one entered 
into by a procurator bringing an action in the name of his prin- 
cipal that what he didANould ])c ratified by his principal. It 
ju’operly ))eloiigcd to tlie ])rador to direct that this stipulation 
should be entered into beJen-e the litis vontesfntio (see Introd. 
sec. lOo) ; but if he omitted to direct this, and there Avas ground 
for distrusting the autliority of the procurator, the judge would 
direct that the procurator should bind hiin&elf by this stipulation, 
(See Bk. iv. Tit. 11. 1.) 

Tit. XIX. DE IXUTILIBUS STIPULATIONIBUS. 

Omuis res qum domiiiio nostro EA-erything, of which ve have the 
Bubjicitur, in stipulationem detliici propert^q Avhethcr it be moveable or 
potest, sive ilia mobilis, sivc soli sit. immoveable, may bo the object of a 

stii)ulation; 
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A stipulation is inutilis, i.e. invalid, when it produces no tie 
binding on the parties to it. It would seem to have been proper 
to have examined here the causes which make contracts of any 
kind invalid, and not to limit the inquiry to stipulations. But 
the stipulation was so much the most important kind of contract 
that it is taken to represent all other kinds. Some few of the 
causes of invalidity noticed in this Title are peculiar to stipulations, 
but most are common to all contracts. 

Lagrange thus classifies the reasons given in this Title for the 
invalidity of stipulations: they might b^e invalid (1) on account 
of their object (pr. paragr. 1, 2, 22, 24); (2) on account of the 
persons by whom (paragr. 7, 8, 9, 10, and 12), for whom 
(paragr. 3, 4, 19, 20, 21), or between whom (paragr. 6) they were 
made ; (3) on account of the manner in which they were made 
(paragr. 5, 17, 18, 23) ; (4) on account of the time (paragr. 13, 
14, 15, 16, 26), or the condition (paragr. 11, 25) subject to which 
they were made. 

1. At si quis rem qiire in renira 1. But, if any one stipulates for a 
natura non est aut esse non potest, thing which does not, or can^iot exist, 
dari stipulatus fuerit, veluti Stichum as for Stichus, who is dead, but whom 
<pii mortuus sit, (piein vivere erode- he thought to l^e living, or for a Hip- 
hat, aut Hippocentaunnii qui esse pocentaur, which cannot exist, the 
non possit, inutilis erit stipulatio. stipulation is void. 

Oai. iii. 97. 

In such a case no claim could be made for the supposed value 
of the thing, nor even for a sum promised under a penal clause in 
case of non-performance. (D. xlv. 1. 69 and 103.) 


2. Idem juris est, si rem sacram 
aut religiosam quam huinani juris 
esse credebat, vel publicam qum 
usibus populi perpetuo exposita sit, 
ut forum vel theatrum, vel liberum 
hominem quern servum esse cre- 
debat, vel cujus comniercium non 
habuerit, vel rem suain dari quis 
stipuletur ; nec in x>endenti erit sti- 
pulatio ob id quod publica res in 
privatum deduci, et ex libero servus 
fieri ymtest, et comraercium adipisci 
stipulator potest, et res stipulatoris 
esse desinere potest ; sed protinus 
inutilis est. Item contra, licet initio 
utiliter' res in stijuilatuni deducta 
sit, si postea in earum qua causa 
de quibus supra dictum est, sine 
facto xiromissoris devenerrt, extin- 
guitur stijmlatio. At nec statim ab 
initio talis stipulatio valebit, Lucium 
Titium, cum servus erit, dare spon- 
des ? et similia ; (juia qua? natura sui 
dominir) nostro exempta sunt, in ob- 
ligationem deduci nullo modo pos- 
sunt. • 


2. It is the same if any one stipu- 
lates for a thing sacred or religious, 
which he thought to be jirofaiio, or 
for a public thing appropriated to the 
licrpetual use of the people, as a forum 
or theatre, or for a free man, whom he 
thought to he a slave, or for a thing of 
which he has not the cornmerchtrn, or 
for a thing belonging to himself. Nor 
will the stipulation remain in .susiienso, 
because the public thing may become 
jirivato, the freeman may become a slave, 
the stijmlator may acejuire the commn- 
ch(m of the thing, or the thing which 
now belongs to him may cease to be 
his ; hut the stii)ul{ition is at once void. 
So, conversely, although a thing may 
have been validly stipulated for origi- 
nally, yet, if it afterwards fall und(T 
the class of any of the things before 
mentioned, without the fault of the 
promissor, the stipulation is extin- 
guished. Such a stipulation, too, as 
the following, is void ah ‘ Do 

you promise to give me Lucius Titius, 
when he shall become a slave for 
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that which by its nature belongs to no 
one, cannot in any way bo made the 
object of an obligation. 

Gai. iii. 97 ; I>. xlvi. 82, 83. 5. 

Cvjns commoj'cium non hahuerit. For instance, if, in the 
days of Gains, peregrin us had stipulated for fundus ItaJicus; 
or if, in the times of the Lower Empire, a heathen had stipulated 
for a Christian slave (C. i. 10). Of course, if the promissor had 
not the commercium of the particular thing, while the stipulator 
had it, the promissor was answerable to the stipulator for a breach 
of contract if he did not fulfil his promise. (D. xlv. 1. 34.) 

Vel rem suam. It cannot belong to him more than it does ; 
but he might stipulate for its value, or for the thing itself if it 
ceased to belong to him. (D. xlv. 1. 31.) 

Extingvitur sfipulatio. And if it were once extinguished, no 
alteration of circumstances would renew it. In pcrpefuum suhlata 
ohligatio restitai non potest. (D. xlvL 3. 98. 8.) 

In a stipulation it made no difference that the stipulator was 
really ignorant that there was some character attaching to the 
object of the stipulation which made the stipulation invalid, as 
that it was sacro(\ or ])ublic. The fiict that it was sacred or 
]mblic invalidated the stipulation, and the stipulator had no further 
remedy against the promissor. We shall find (Tit. 24. 5) that if 
a ])ers()n purchased in ignorance a thing of this nature, he would 
have a remedy against the seller to indemnify him for the loss he 
sustained by the ])urchase. 

3. Si quis alhim daturuiii factu- 3. If a man promises tliat another 
rnmve (jnod spoponderit, non obli- shall give or do something, he is not 
gabihir, veluti si spondeat Titium bound, as if he jiromises, that Titins 
<juiii(pie aiircos datuniiii. Quod si shall give five unrci. But, if he pro- 
elibctumm se ut Titins daret, sjx)- mi^es that he will manage that Titius 
])oiiderit, obligatur. shall give five auret, he is bound. 

D. xlv. 1. 83. 


4. Si qiiis alii (|uam cujus juri 
siibjectus sit, stipuletur, niliil agit. 
Plane solutio etiaiii in extranei i)er- 
sonam conferri potest, veluti si (juis 
it i stipuletur, mi hi aut Seio dare 
s])<)ndes I ut obligatio quidem stipu- 
latori acipiiratur, solvi tamen Seio 
etiaui invito eo recto possit ; ut lihe- 
ratio ijiso jure contingat, sed ille 
advcTsus Soium habeat mandati ac- 
tionem. Quod si quis silii et alii 
cujus juri subjectus non sit, dari 
deeem aureos stipulaius ost, valebit 
(pi idem stipulatio , sed utruin totum 
debeatur quod in stipulationem de- 
ductum est, an vero pars dimidia, 
dubitatum est ; sed placet non plus 
(piam dimidiam i>artem ei acquiri. 
Ei (pii juri tuo subjectus est, si sti- 


4. If any one stipulates for the 
benefit of a third person, other than 
a person in whose iiower he is, the 
stipulation is void. But it may be 
arranged that payment shall be made 
to a third person, as if a person stipu- 
lates thus, ‘ Do you engage to pay 
to me or to Seius ? ’ The stijuilator 
alone, in this case, acquires the obli- 
gation ; but payment may be made to 
Seius even against his will ; the payer 
will then be at once freed from his 
obligation, while the stipulator wfill 
have against Seius an actio ^nandati. 
If any one stipulates that ten anrei 
shall be paid to him and to a third 
person, other than a person in whose 
power he is, the stipulation is valid ; 
but it hai' been doubted whether, in 
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piilatus sis, tibi acquiris ; quia vox this case, the whole suin is due to the 
tua taniquam filii sit, siciiti lilii vox stipulator, or only half ; and it has 
tamquam tua intolligitur in iis rebus been decided that only half is due. 
qute tibi acquiri possunt. But, if you stipulate for another, who 

is in your power, you acqxiire for your- 
self ; for your words are as the words 
of your son, and your son’s words are 
as yours, with respect to all things 
. which can be acquired for you. 

Gai. iii. 103 ; D. xlv. 1. 141. 3 ; D. xlv. 1. 39. 130 ; D.'xxxix. 2. 42. 

No one who was not a party to a contract could gain or lose 
by it. Res inter alios arta, aliis neque nocere, neejne prodesse potest 
(a maxim not to be found exactly in its present shape, but based 
on C. ^ii. 60. 1). And as this was true of all kinds of contracts, 
so was it specially of stipulations, in which a particular formula 
had to be spoken, and which could not properly be entered into 
by any one that was absent. The third person not being a j)arty to 
the contract, could have no action to enforce it, and the stij)ulator 
could not enforce it because he had no interest in it. If, indeed, he 
had any interest in it, that is, any legal interest, which of*cour&e 
might happen, a stipulation for another was binding. Si stipuler 
alii cum mea interesset, ait Marcelhis^ sfipit/ation/^m valere, (D. xlv. 
1. 38. 20, and see paragr. 20 of this Title.) And when one per- 
son wished to stipulate for another, the object might generally be 
effected hy adding a penalty for the noii-])erformanee of the 
{)romise. A stipulation binding the promissor to give something 
to Titius, or, if it were not given, to pay a penalty to the stipu- 
lator, was binding. It was, indeed, nothing but a conditional 
contract. In the event of something not happening, which might 
have happened, a certain benefit was to accrue to the stipulator. 
(D. xlv. 1. 38. 17.) It is because the thing might have happened 
that such a penal clause differs in its effect from one made to 
enforce the perfDrraance of a thing physically impossible. (See 
note on paragr. 1.) 

J\Ii/ii aut Seio. The third person, to whom payment might 
be thus made at the option of the payee, was said to be solutamis 
causa adjeefus, (D. xlvi. 3. 95. 5.) 

SHji et alii. We learn from Gains, that the Sabinians were 
of opinion that the whole sum specified was in this case due to 
the stipulator, Justinian adopts the contrary oj)inion. (Gai. 
iii. 1()3J 

Every one could stipulate and promise for his heir. Every 
paterfamilias could stipulate for those under his power and his 
slaves ; every person under power and every slave could stipulate 
for the paterfamilias or master, and could promise so as to bind 
the paterfamilias or master, if authorised, directly or indirectly, 
to do so. (See Bk. iv. Tit. 7.) 

In the later law many kinds of stipulations could be made 
through another person, J:hough this was contrary to the primary 
notion of a stipulation. For instance, the stipulation ‘ rein pupillo 
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salramfore^ (see Tit. 18. 4) could be made, for a pupil who was 
infansy or absent, by a public slave, by a person appointed by the 
praetor, or by a magistrate if the parties came before him. 
(D. xxvii. 8. 1. 15.) 

5. Prsetcrea inutilis est stipulatio, 
si quis ad ea qufe interrogatus erit, non 
respondeat : veluti, si decern anreos 
a te dari stipuletur, tu quinque pro- 
mittas, vel contra ; ant si iUe pure 
stipuletur, tu sub conditione promit- 
tas, vel contra, si modo scilicet id 
exprimas, id est, si cui sub condi- 
tione vel in diem stipulanti tu re- 
spondeas, pra3senti die spondeo : 
nam si hoc solum respondcas, pro- 
mitto, breviter videris in eamdem 
diem vel conditionem spopondisse ; 
neque enim necessc est in respon- 
dendo eadem omnia repeti, qufe 
stipulator expresserit. 


D. xlv. 1. 1. 3, 4 ; D. xlv. 1. 134. 1. 

Si decent aureos. Ulpian, in the Digest, decides the question 
the other way. (D. xlv. 1. 1. 4.) 

C. Item inutilis est stipulatio, si C. A stipulation is also void if made 
vel ab eo stipuleris qui tuo juri sub- with one who is in your power, or if 
jectus est, vel si is a te Btii)uletur. such a person stipulate with you. A 
Sed servus quidem non solum do- slave is incapable not only of entering 
mino suo obligari non potest, sed ne into an obligation with his master, but 
alii quidem ulli ; lilii vero familias of binding himself to any other person. 
aliis obligari possunt. But a jiliusfamilim can enter into an 

obligation with others. 

Gai. iii. 104, 39 ; D. xliv. 7. 14. 

The slave could not contract civilly with his master ; but the 
later law recognised that there might be a naturalis ohligatio 
cVeatcd between them, so that if a master owed anything to a 
slave in the accounts kept between them, and paid it to the slave 
after he had been manumitted, the master could not recover it, as 
he was paying what, by a natural obligation, he was bound to pay. 
(D. xii. 6. 64.) * 

Tl\\Qjiliusfamilias could bind himself civilly. Filiusfamiliaa 
ex omnibus cuusis tanquam paterfamilias obligatur. (D. xliv. 
7. 39.) He could be sued and his person taken in execution, and 
his peculia could be made available for his creditors ; and Jus~ 
tinian permitted him to make a cessio bonorum. (C. vi. 71. 7.) 
To protect filiifamiliarumy the senatus-consultum Macedonianum 
was passed, by which money lent to JillifamiUarum could not be 
recovered from them. (See Bk. iv. Tit. 7. 7.) 


5. A stipulation, again, is void, if 
the answer do not agree with the 
demand ; as when a person stipulates 
that ten aurei shall be given him, and 
you answer five, or mce versa. A sti- 
pulation is also void, if a person sti- 
pulates simply, and you promise 
conditionally, or vice versa ; provided 
only that the disagreement is ex- 
pressly stated, as if, when a man stipu- 
lates conditionally, or for a particular 
time, you answer, ‘I promise for to- 
day.’ But, if you answer only, ‘ I 
promise,’ you seem in a brief way to 
agree to the time or condition he 
proposes. For it is not necessary, 
that in the answer every word should 
be repeated which the stipulator ex- 
pressed. 
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7. Mutum neque stipiilari neque 7. It is evident that a dumb man 

promittere posse palam est, quod et can neither stipulate nor promise, 
in surdo receptum est ; quia et is qui And this is considered t(^ apply also 
stipulaturverbapromittentiH,etisqui to deaf i^ersons, for he who stipulates 
promittit verba stipulaiitis audire de- ought to hear the words of tlie pro- 
bet : unde apparet non de eo nos missor, and he who imomises, the 
loqui ({ui tardius exaudit, sed de oo words of the stipulator. Hence, it is 
qui omnino non audit. clear that wo are not speaking of a 

person who hears with dithculty, but 
of one who cannot hear at all. 

Gai. iii. 105 ; D. xHv. 7. 1. 15. 

8. Furiosiis nullum negotium ge- 8. A madman can go through no 

rere potest, quia non intelligit quid legal act, because he does not uiider- 
agit. stand what he is doing. 

Gai. iii. 106. 

During lucid intervals a madman could make valid sti 2 )ula- 
tions or promises. 

9. Pupillus onine negotium recte 9. A pupil may go through any 

gent, ut tamen sicubi tutoris aucto- legal act, i>rovi(led that the tutor takes 
ntas necessaria sit, adhibeatur tutor, a i^art in the proceeding in cases where 
veluti si ii)se obligetur : naiii ahum his authorisation is necessai^^, as, for 
sibi obligare etiam sine tutoris instance, when the pujiil binds himself ; 
auctoritate potest. for a puiiil cai^ bind others to him 

without the authorisation of his tutor. 

Gai. ii. 107. 

10. Sedquod dixinnisde puiullis, 10. This must be undei'stood only 

uti(pie de iis verum est (pii jam ali- of impilswlioalready have some under- 
(jiiem intellectum habent : nam in- stamlmg ; for an infant, or one still 
fans et (pu infanti proximus est, non near to infancy, diflers but little from a 
multum a furioso distant, quia liu |us madman, for jmpils of sucli an ag(‘ have 
aetatis pu])illi nullum habent Intel- no understanding at all. Jhit, in order 
lectum ; sed in jiroximis infanti, to cousuH their interest, the law is 
propter utihtatem eoruni, benignior constnied more favourably to those 
pins inter] iretatio facta est, ut idem wlio <are near to infancy, and they are 
Jurjshabeantijuodpubertatiproximi. allowed the same rights as those near 
Sed qui in potestate jiarentis est the age of pubei*ty. A son in the jxiwer 
imi>ul)es, lie auctore quidem i)atre of Ins father, and under the age of 
obligatur. ])ubei*ty, cannot bind liimself even if 

his father authorises him. 

Gai. iii. 109; D. xlv. 1. 141. 2. 

An infant was properly one fari von potrst, a child not 
yet old enough to sjieak 'udth understanding of what he said, i. e. 
was below the age of seven years. When a child could talk, and 
began to have some degree of understanding, he was termed in- 
fanti proximus. He could now pronounce, and in some measure 
understand, the words of a stipulation, and the law permitted him 
to do so with the sanction of his tutor in certain cases, such as the 
acquisition of an inheritance, where his personal intervention 
was necessary. But the law did not allow him to stipulate exce])t 
when the stipulation was clearly for his benefit. (D. xxix. 2. 9.) 

J ust as the child who was older than an infant was said to 
be infanti(B proximus, So one a little younger than a pubes was 
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said to be pubertah proximus. Theophilus, in his paraphrase of 
this paragraph, says, proximus iafanti qualis fuerit qui septimum 
aut octavum annum apit The original notion seems to have been 
that the child mfantlcB proximus could not do things wliich the 
puhertatl proximus could do. There was a clear difference be- 
tween a child between seven and eight and a child between thir- 
teen and fourteen. JBut the capacity existing in the inter- 
vening years would vary with the individual. Gradually the law 
recognised moi;e and more the acts of the child over seven years, 
as this was considered, as the text says, the henipnior interpre- 
tntio, the more favourable interpretation to the child, as removing 
doubts as to his comj)efcence, and avoiding the necessity of having 
recourse to a slave to stipulate for the child. (D. xlvi. 6. 6.) But, 
with regard to delicts, the heniqnior iuterpretotio would be to 
mark the distinction between different ages of children above 
seven; and so we are told(Bk. iv. Tit. 1. 18) that the impuhes is 
only bound ex furto in so far as proximus j)ubertati intelUfjit se 
delinquere. 

The paterfamilias could not, like a tutor, supply his autho- 
rity to make up what was deficient in the power of the im pubes. 
The concluding words of this paragraj)h arc taken from Gaius, 
who makes his statement more complete by adding pubes vero qui 
in potestate est, ar si paterfamilias obllparl solet, (D. xlv. 

1. 141. 5.) 

11. Si impossibilis conditio obli- 11. If an impossible condition is 

^^ationibns adjiciatiir, niliil valet added to an obligation, the stijmlation 
stiimlatio. Inipossibilis auteiii con- is void. A condition is considered 
ditio liabetiir, ciii natnra imjicdi- impossible of which nature forbids the 
mento est (pif)minus existat, veluti accomplishment ; as, if a person saj^s, 
si quis ita dixerit, si digito ccelum ‘ Do you promise if I touch the heavens 
attigero dare spondes ^ At si ita with my linger / ’ But if a stipulation 
stipuletur, si digito coelum non at- is made thus, ‘ Do you promise if 1 do 
tigero dare spondes ] i)ure facta not touch the sky with my finger ’ 
obligatio intelligitur, ideoque statim the obligation is considered as uncon- 
petere potest. ditional, and performance may be in- 

stantly demanded. 

Gai. iii. 98 ; D. xlv. 1. 7. 

An'impossible condition in a testamentary gift was treated as 
if it had never been inserted. In a stijiulation or any other con- 
tract it made the contract void, a difference owing to the favour 
with which testamentary gifts were regarded. (See Bk. ij. Tit. 
15. 10.) 

In the stipulation, ‘ If I do not touch the heavens,’ &c., there 
is really no condition ; there is nothing left undecided in the mind 
of the speaker or hearer. 

12. Item verborum obligatio inter 12. A verbal obligation, made be- 
absentes concepta inutilis est. Sed tween absent persons, is also void. But 
cum hoc materiam litium conten- as this doctrine afforded matter of 
tiosis hominibus prmstabat, forte strife to contentious men, who alleged, 
post tempos tales allegationes op- after some time had elapsed, that either 
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ponentibus, et non prsesentes esse 
vel se vel adversarios suos coiiten- 
dentibus, ideo nostra constitutio 
proi)ter celeritatein dirimendaruin 
litiuni introdiicta eat, qiiam iul 
Ctesarienses advocatos scripaimiis : 
l^er quam disposuinius tales scrip- 
tnras qine presto esse partes in- 
dicant, omiiiinodo esse credeudas, 
nisi ipse (pii talibns utitur improbis 
allegationibus, nianifestissimis pro- 
bationibns vol per scriptiirain vel 
per testes idoneos api>robaverit, in 
ipso toto die (pio conticiebatur in- 
strumentuiii sesc vel adversarinm 
snnni in aliis locis esse. 

(tAI. iii. 138 ; 
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they or their adversaries wore not pre- 
sent, w'e issued a constitution, addressed 
to the advocates of Creaarea, in t)rder 
to provide for the speedy determination 
of such suits. By this we have en- 
acted, that written acts which declare 
that the contracting parties were pre- 
sent, shall be considered as indisputable 
evidence of the fact, unless the party 
who has recourse to such shameless 
allegations makes it evident, by the 
most manifest proofs, either by writing 
or by ci’edible witnesses, that either ho 
or his adversary was in some other 
j)lace during the whole day in which 
the instrument was made. 

C. viii. 38. 14. 


No writing was necessary to make a verbal contract valid ; 
but one was generally drawn up as a record of the transactions, 
and called uistrumeatiun or canttOy as being a security for the 
stipulator. 


13. Post mortem suam dari sibi 
nemo stipulari poterat, non magis 
(piam post mortem ejus a quo sti- 
])ulabatur ; ac nec is (pii in alicujus 
potestate est, jiost mortem ejus sti- 
jiulari poterat, quia patris vel do- 
mini voce locpii videtur. Sed et si 
cpiis ita stipuletur, pridie (juam 
moriar vel pridie (piam niorieris 
dabis I inutilis erat stipulatio. Sed 
cum (ut ita dictum est) ex consensu 
contrahentium stipulationes valent, 
placuit nobis etiam in hunc juris ar- 
ticulum necessariam inducere emen- 
dationem : ut sive i)ost moi-tem, sive 
pndie (juam morietur sti]>ulator sive 
promissor, stipulatio concepta est, 
valeat stipulatio. 


13. A man could not formerly sti- 
puhate that a tlmig should be given 
him .after his own death, any more 
than after the death of the promissor. 
Neither could any person in the power 
of another sti])ulate that anything 
should be given him after the death of 
the person in whose power he was, 
because it was liis father or master who 
aiq)eared to be si)eaking in him. And 
if any one stqml.'ited tlius, ‘ Jjo you 
2 >romise to give the day before 1 die ( 
or the day before you die V the stqiu- 
lation was invalid. Jhit since all sti- 
imlations, as we have already said, 
derive their force from tlie consent of 
the contracting ])ai'ties, we have thought 
it i)ro 2 )er to introduce a necessary alte- 
ration in this respect, so that now, 
whether it is stijuilated that a thing 
shall be given after, or immediately 
before, the death either of the stipu- 
lator or the promissor, the stipulation 
is good. 


Gai. iii. 100 ; C. viii. 38. 11 ; C. iv. 11. 


A stipulation ^ pridie quam moriar'* was held to be invalid, 
because the date when the thing promised became due could not 
be fixed until the death happened, and then the action would 
only he acquired for or against the heirs, exactly as in the case of 
a stipulation ^ dahis post mortem'* (Gai. iii. 100), and the licirs 
were looked on as those parties for whom a stipulation could not 
be made. Gaius says,^ inelegans visum est ex hcredis persona inci- 
pere obligationem ; it was out of the due order of things that a 
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man should enter into an obligation in which no action could be 
brought until after his death. Justinian does away with all these 
subtleties. 

14. Itemsi quisita stipiilatuserat, 14. Also, if any one stipulated 
si navis eras ex Asia veiierit, hodie thus, ‘ If a certain ship arrives to- 
dare s])ondeH ( inutilis erit stipu- morrow from Asia, do you engage to 
lalio, quia i>nepostere concepta est, give to-day ^ the stipulation would 
Sed cum Leo inclytas recordationis he void, as being preposterous. But, 
in dotibus oamdem stiinilationem since the Emperor Leo, of glorious me- 
ejme pnepostera nuncupatur, non mory, decided that such a stipulation, 
esse lojiciendain existimavit, nobis which is termed pyuipodem, ought not 
])lacuit et huic perfectum robur to be rejected with respect to marriage- 
accommodarc, ut non solum in i)()rtions, we have thought it right to 
dotibuH sed etiam in omnibus valeat give it comjdete validity, so that now, 
hujusmodi concei)tio stipulationis. every stii)ulation made in this way is 

valid, not only with respect to mar- 
riage-portions, but whatever may be 
its object. 

0. vi. 2 : 3 . 25. 

Such a stipulation was said to bo pra^posfere coucepta (i. e. 
tlio things Avhich should come poi^t arc placed pra^), because the 
])ayinent is to be made at once, and thus is placed before ( pro*) 
instead of after (post) the fulfilment of tlie condition. Under 
flustinian’s enactment the contract was binding at once, but l>ay- 
ment could not be enforced until the condition was fulfilled, (C. 
vi. 23. 25.) 

1.1. lla auiem conc(‘i)tasti])ulatio, 15. Astipulation made thus, as if, 
^elatl si Titms dicat, cum moriar for instance, Titius says, ‘ Do you pro- 
dare si)()iKles I vel cum moricTis ^ et mise to gi\e when 1 die,’ or ‘ when you 
apud veteres utilis erat et iiiiiic die uas considered valid by the 
valet. ancients, and is so now. 

D. xlv. L 45. 3. 

This stijmlation was said to bo valid because the thing was to 
be given ^ ?io/i post mortem^ sed ultimo vita* temporeJ^ (Gai. ii. 
232.) The moment when the performance of the engagement 
became due was fixed before the time when the rights of the 
heir were distinct from those of the deceased. In the stipulation 
dari pridie fjuam moriar, the moment when the performance be- 
came due coidd only be ascertained after the death of the deceased. 
Until he had died it was not known when the day before the day 
of his death would be. But he must die, and the moment of his 
death might be taken as an epoch in itself. 

10. Item post mortem alterius 10. \Vc may also validly stipulate 
recto stipulamur. that a thing shall be given after the 

death of a third person. 

D. xlv. 1. 45. 1. 

The death of a third person was an uncertain term, which 
might be as legitimately affixed to a stipulation or any other un- 
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certain time. The reason which prevented the stipulation j^ost 
mortem meam or tuam did not apply. 

17. Si Bcriptum in instnimeiito 17. If it is written in an instru- 
fuerit promisisse aliquem, perinde nient tliat a person has promised, the 
habetnr atqiie si inteiTogatione promise is considered to have been 
pra3cedente responsum sit. given in ans^^ or to a precedent inteiTo- 

gation. 

See Paul. Sent v. 7. 2. Ulpian says (D. ij. 14. 7. 12) that 
if, at the end of the instrument of an agreement, the words usually 
added were found, viz. ro(jamt Tifius, spopondit Mcpvius, the 
agreement was taken to be a stijmlation unless it were expressly 
shown that it was in reality only a pactum. 


18. Quoties jdiires res nna stijm- 
hitione coiuprelieiiduntnr, si <|uidem 
l)romissor siuipliciter respondeat 
dare si»ondeo, proi)ter omnes tenc- 
tur. Si vero imam ex his vel 
(piasdam datui*um so respondorit, 
obligatio in ns i)ro qiiibiis spoixm- 
derit, contraliitur : ex plnribns enim 
stipiilationibuH una vel qmedam 
VKlentur esse perfects : singiihis 
eiiim res stipnlari, et ad singuhis 
respondere dobemus. 

D. xlv. 1. 83. 4 

10. Alteri stipnlari (ut sn]>ra 
dictum est) nemo potest mventie 
siint enim hiijusmodi obligatioiies 
ad hoc nt imusqiiis(pie sibi ac(piirat 
(plod sua interest ; cetenim, nt alii 
(letnr, mini interest stipnlatoris. 
J’lane si <piis velit hoc facere, pce- 
nam stipnlari conveniet, ut nisi ita 
factum sit nt com] )rehensnm est, 
committatnr jKeiue stipnlatio etiam 
ei enjns nilul interest ; ixeiiam enim 
(pinm stipnlatnr cpiis, non illnd iii- 
spicitnr quid intersit ejus, sed (pne 
sit ([uantitas in conditione stipnla- 
tionis. Ergo si <piis stiimletur 
Titio dari, nihil agit ; sed si addi- 
derit pa‘iiani, nisi dederis tot aureos 
dare s])ondes i tunc committitur 
stipul^tio. 


D. xlv. 

20. Sed et si quis stipiiletur alii, 
cum ejus interesset, placuit stiim- 


18. "When many things are compre- 
hended in one stijuilation, a man binds 
himself to all, if he answers simply 
lu'omise to give.’ But, if he promises 
to give one, or some of tlie things stqm- 
lated for, he is bound only with respect 
to the things conqirised in lys answ^er. 
For, of the dillerent sti])nlations con- 
tained in the (jnestion, (nily some are 
considered to nave lieeii answered, as 
for each object a question and an answ'cr 
is re(]uired. 

; D. xlv. 1. 4, 5. 

10. No one, as we h.‘i\e already 
said, can stipidate for another, for this 
kind of obligations has been invented, 
that every iierson may ac(jnire what it 
is for his own advantage to at'cpiire , 
and it cannot be for liis interest that a 
thing should lie given to another. But 
if any one wishes to stipulate for an- 
other, he should sti]>ulate for a penalty 
payable to him, although he would 
othenvise receive no advantage from 
the obligation, so that if tlu; jiromissor 
does not jierforiu his iiromise, the sti- 
pulation for the penalty may be valid 
even for a person who had no interest 
in the performance of the promise ; 
for wdien a jienalty is stijmlated for, it 
is not the interest of the stqiulator 
that is regarded, but the amount of 
the penalty. If, therefore, any one 
stipulates that a cerfain thing shall be 
given to Titius, this is void ; but if he 
adds a penalty, ‘ Do you iiromise to 
give me so many aurei if you do not 
give the thing to Titius V this stipula- 
tion binds the jiromissor. 

1. 38. 17. 

20. But, if any one stiiuilates for 
another, having liiniself an interest in 
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lationem valere. Nam si is qui the performance of the promise, the 
pupilli tutelam administrare coepe- stipulation is valid. Thus if he who 
rat, cessit administratione contutori has begun to act as tutor afterwards 
suo, et stipulatus est rem pupilli gives up the administration to his co- 
salvam fore ; quoniam interest sti- tutor, and stipulates for the security 
pulatoris fieri quod stipulatus est, of the estate of his pupil, since it is 
cum obligatus futurus esset pupillo for the interest of the stipulator that 
si male gesserit, tenet obugatio. the promise should be performed, as ho 
Ergt) et si quis procuratori suo dari is answerable to the pupil for malad- 
stipulatus sit, stipulatio vires habe- ministration, the obligation is binding, 
bit ; et si creditor! dari stipulatus So if a person stipulates that a thing 
sit, quod sua interest, ne forte vel shall be given to his procurator, the 
poena coinniittatur vel, priedia dis- stipiilation is eflfectual. So, too, is a 
traliantur qui© pignori data erant, stiimlation that a thing shall be given 
valet stipulatio. to a creditor of the stipulator, the stipu- 

lator having an interest in the perform- 
ance of the promise ; as, for instance, 
that he may avoid becoming liable to a 
penal clause, or that his immoveables, 
given in pledge, should not be sold. 

D. xlv. 1. 38. 20. 23. 

See ^ote on paragr. 4. The tutor was liable for all his co- 
tutor did. (See JBk. i. Tit. 24.) 

f 

21. Versa vice, qui alium factu- 21. Conversely, he who undertakes 

mm promisit, videtur in ea esse for the performance of another, is 
causa ut non teneatur, nisi poenam not bound unless he promises under a 
ipse promiserit. penalty. 

D. xlv. 1. 38. 2. 

22. Item nemo rem suam futii- 22. No man can validly stipulate 

rani, in eum casum quo sua sit, that a thing which may hereafter be- 
utiliter stii)ulatur. long to him shall be given him when it 

becomes his. 

D. xlv. 1. 87. 

hen the time was come, the stipulation would have nothing 
on which to take effect. 

23. Si de alia re stipulator sen- 23. If the stipulator intend one 

serit, de alia promissor, perinde thing, and a promissor another, an 
nulla contrahitur obligatio, ac si ad obligation is no more contracted than 
inteiTogatum responsum non esset : if no answer had been made to the 
veluti, si homineni Stichum a te interrogation ; for instance, if any one 
quis stipulatus fuerit, tu de Pam- has stipulated that you should give 
philo senseris quern Stichum vocari Stichus, and you understood him to 
credideris. refer to Pamphilus, thinking* that 

Pamphilus was called Stichus. 

D. xlv. 1. 137. 1. 

Stipulatio ex utriusque consensu valet, (D. xlv. 1. 83. 1.) 
And if the seeming consent implied in pronouncing the words of 
the stipulation was vitiated by a mistake under which one party 
spoke of one thing and the other of another, the stipulation was 
void; but if the mistake was only with reference to something in, 
or relating to, the thing they were speaking of, i. e. if they were 
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really speaking of the same thing, but one party was under 
some misapprehension respecting it, the stipulation was valid. 
So it was valid if fraud or violence had been used to procure it ; 
but though in such cases it was valid, the rights it gave were 
worthless under the jurisdiction of the praetor, who always allowed 
exceptiones doli^ metus^ &c., by which the action brought on the 
stipulation was repelled. 

24. Quod turpi ex causa promis- 24. A promise made to effect a 
sum est, veluti si quis homicidium base purpose, as fo commit homicide 
vel sacrilegium se facturum pro- or sacrilege, is not binding. 

mittat, non valet. 

D. xlv. 1. 26, 27. 

A thing was said to be ^yromissum ex turpi causa, when it was 
promised, being itself illegal or immoral, or was the reward, or 
depended on the happening, of anything illegal or immoral. 

25. Cum (piis sub aliqua condi- 25. If a stipulation is conditional, 

tione stipulatus fuerit, licet ante although the stipulator dies before 
conditioncm decesserit, ijostea exis- the accomplishment of the condition, 
tento condi tione heres ejus agere yet if, afterwards, the comfltion is ac- 
potest. Idem est et ex proinissoris complished, his heir can demand the 
parte. execution of %he promise ; and so, 

too, the heir of the promissor may be 
sued. 

D. xlv. 1. 57. 

2G. Qui hoc anno aut hoc mense 26. A person who stipulates that a 
dari stipulatus est, nisi omnibus thing shall bo given to him in such 
partibus anni vel mensis prmteritis a year or month, cannot legally de- 
non recte petet. mand the thing promised until tlie 

whole year or moiith has elapsed. 

D, xlv. 1. 42. 

27. Si fundum dari stipuleris vel 27. If you stipulate for a piece of 
hominem, non potcris continue ground, or a slave, you cannot in- 
agere, nisi tantum spatium prieter- stantly demand tlie thing, but must 
ierit (£Uo traditio fieri possit. wait until enougli time has passed for 

delivery to have been made. 

D. xlv. 1. 73. 

Tit. XX. DE FIDEJUSSORIBUS. 

Pro eo qui iiromittit, solent alii It is customary that other persons, 
obligari, qui fidejussores appellan- termed Jidepissores, should bind them- 
tur; quos homines accipere solent selves for the promissor, creditors 
dum curant ut diligentius sibi cau- generally requiring that they should 
turn sit. do so in order that the security may 

be greater. 

Gai. hi. 115. 117. 

We have already noticed in Title 16 the cases of persons 
who joined in making the same stipulation or who joined in 
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making the same promise. We now come to the cases of persons 
who come in as accessories to the creditor or debtor. Many of 
the rules of law applying to the corei stlpulandi or promittendi 
applied to these accessories ; especially those rules applied so that 
if payment was made to the accessory of the creditor the debtor 
was free as against the creditor ; and if the principal debtor or 
any of his accessories was sued, no further action could, until 
J ustinian permitted it, be brought by the creditor against those 
who were not sued, the litis contestatio operating as an extinction 
of the debt. 

Besides the principal parties to a stipulation, the stipulator and 
the promissor, there might be accessory parties, called respectively 
ndstipalatores and adpromissores. The adstipulator either received 
the same promise as his principal did, and could, therefore, have 
the same actions, and equally receive or exact payment ; or he 
only stipulated for a part of that for which the princi})al stipu- 
lated, and then his rights were co-extensive with the amount of 
his own stipulation. In tlie early law, the chief use of an adsti- 
pulator was, probably, to supply the place of a procurator at a 
time Avheii the law refused to allow stipulations to be made by 
procuration. A might make a stipulation, and know that at the 
time when ])ayment would be due he would be abroad. He, 
therefore, joined B in the stipulation, who could receive payment 
or bring an action in his place. 

Before the time of Justinian no one could stipulate validly for 
a thing after his own death (see Tit. 19. 13); and, therefore, 
those who wished to make such a stipulation joined an 
with them, and this adstipulator could bring an action, or receive 
payment, after the death of the stipulator. As, in the days of 
Gains, all contracts coidd be made by procuration, it a})j)ears 
from his account of the adstipulator^ which is the only one we 
have, that the only use of the adstipidutGr was to make this 
stipulation suam valid. (tiAi. iii. 117.) 

The adstipulator could not transmit his right of action even 
to his heirs, llis rights were })urely personal, because he was 
selected by the stipulator, to whom he stood in the relation of a 
mandatary, from motives of j)ersonal confidence. (Gai. iii. 114.) 

The adpromissores were accessory to the promise, in order to 
give the stipulator greater security. They were guarantees for 
the fulfilment of the promise (Gai. iii. IIG), and these guarantees 
"were termed spousores when lioman citizens, as they pleMged 
themselves by the word spoudeo, a word which citizens alone could 
utter, fmifidepronnssores \\\\m peregrini (Gai. iii. 120), because, 
in binding themselves, they used the expression Jide mea promitto. 

The sponsor es and Jidepromissores held a position, in many 
respects, the exact converse of the adstipulator. They made the 
same promise as their principal, or one not so extensive, for they 
might only choose to become guarantees to a certain extent ; they 
could not bind themselves for more than their principal was bound 
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for. They were often employed to remove any objections that 
might be made to the capacity of their promissor, as, for instance, 
that he was impuhes and contracting without the consent of his 
tutor. Their heirs were not bound (Gai. iii. 120), and they 
might recover from their principal by an nctio mnndati what they 
had advanced for him. (Gai. iii. 127.) 

By the lex Furia (circ. 95 B.C.) their obligation was only 
binding for two years from the time when it could have been 
enforced against them, and the amount of the liability of all was 
divided equally among all living at the time when the guarantee 
could be enforced. 

These restrictions, the limitation of the intervention of span-- 
sores Jidepromissores to verbal contracts, and their obligation 
dying with them, made it necessary that there should be a more 
unfettered mode of becoming surety for a party to a contract. 
This was supplied by the introduction of the Jidejussorcs^ who 
could bind themselves in every kind of obligation, and who trans- 
mitted their obligation to their heirs. In the time of J ustinian, 
sponsor es and Jidepromissores had been long obsolete, and as, 
under his legislation, stipulations post mortem suam were allowed, 
there was no longer any occasion for the intervention of adstipn^ 
latores, and, consequently, none of the additional parties to a verbal 
contract, except Jidejnssores, are mentioned in the Institutes. 

Gaius mentions other laws besides the lex Furia, bearing on 
the subject of the additional parties to a contract ; and as the effect 
of some of their provisions is traceable in what we read with 
respect to Jidejussores in this Title, it may be as well to notice 
them here. (1.) The lex Apuleia (102 B.C.) established a kind 
of partnership {quondam sociefatem) between the different spo?i- 
sores or Jidepromissores ; any one of them who had paid the whole 
debt could recover from the others what he had j)aid in excess of 
his own share by an action pro socio. (Gai. iii. 122.) (2.) A 
law, the name of which is illegible in the manuscrij)t of Gaius, 
required that the creditor should give notice beforehand, for what 
amount he was going to exact security, and how many sponsores 
or Jde 2 )romissores there were to be. (3.) The provisions of the 
lex Furia (95 B.C.) have been noticed above. (4.) A lex Cornelia 
(81 B.C.), referring not only to sponsor es am\^/idepromissore,s, but 
to all sureties, and therefore to Jidejussores (which, perhaps, shows 
the^date of the first introduction of jidejussores), provided that no 
one should bind himself for the same debtor, to the same creditor, 
in the same year {idem pro eodem, apud euudem, eodem anno)^ for 
more than 20,000 sesterces. (Gai. iii. 124, 125.) (5.) Lastly, a 

lex Puhlilia gave sponsores an advantage over any other sureties, 
for they were allowed, unless reimbursed in six months, to recover 
from their principal what they had paid by a special action {actio 
depensi), and, if he denied his liability, they recovered double, 
or they might, without judgment, proceed to personal execution, 
manus injectio, against him. (Gai. iii. 127.) 
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Intercedere was the proper term for becoming bound for the 
debt of another ; satisdare for the giving surety for the obligation 
of the principal ; satisaccipere for the receiving it. 

Suretyship might be created, not only in the modes above 
mentioned, but by the surety offering himself as mandator pecuni(B 
credendcEy i. e. bidding the creditor to lend to the debtor, or by a 
pactum constitutcB pecunia^ an undertaking to pay an ascertained 
debt, and in this case the debt of another person. (Bk. iv. 6. 9.) 

The senatus’-tonsultum Velleianum (D. xvi. 1. 2. 1), 46 A.D., 
forbad women ever to bind themselves for another person. 

1. In omnibus autem obligationi- 1. Fidejvssores may be added in 

])us assumi possunt, id est, sive re, every kind of obligation, i.e. whether 
sivc verbis, sive literis, sive con- the obligation is contracted by the 
sensu contractfB fuerint ; at ne illud delivery of the thing, by words, by 
quidem interest utrmn civilis an writing, or by the consent of the 
iiaturalis sit obligatio cui adjiciatur parties. Nor is it material whether 
fidejussor, adeo quidem ut pro servo the obligation to which the fidejvssor 
(poque obligetur, sive extraneus sit is made an additional party, is civil 
qui fidejusRorera a servo accipiat, or natural; so much so, that a man 
sive ipso dominus in id quod sibi may bind himself as a Julcjvssor for 
naturaliter debetur. a slave, either to a stranger or to the 

master of the slave, when the thing 
due to him is due by a natural obli- 
gation. 

Gal iii. 119 ; D. xlvi. 1. 8. 5. 

In omrn including obligations arising out of delicts. 

This was the principal advantage gained by the introduction of 
fidejussores, 

2. Fidejussor non tantum ipse 2. A fidejvswr not only binds hiin- 
obligatur, sed etiam heredem obli- self, but also his heir. 

gat uni relinquit. 

D. xlvi. 1. 4. 1. 

This was the second chief point of difference ^fidejus- 

sor es and sponsor es^ or fidrpromissores. There was no limit to 
the time during wliich Jidejnssores remained bound, such as the 
/c.r Furia had laid down for the benefit of span sores and Jide- 
prondssores, 

3. Fidejussor et prioccdere obli- 3. A fidejussor may be added either 

gationem et sequi potest. before or after an obligation is entered 

into. 

D. xlvi. 1. 6, pr. and 2. 

Probably the formality of verbal contracts exacted that the 
words of the principal should precede those of the accessory. 

4. Si plures sint fidejussores, 4. Wliere there are several fide- 
quotquot erunt numero, singuli in jussores^ whatever is their number, 
solidum tenentur : itaque liberum each is bound for the whole debt, and 
est creditor!, a quo velit solidum the creditor may demand the whole 
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petere. Sed ex epistola divi Hadri- from any of them he pleases. Bnt 
ani compellitur creditor a singulis, by a rescript of the Emperor Hadrian* 
qui modo solvendo sunt litis con- the creditor is forced to divide his 
testatoe tempore, partes petere : demand between all those Jidejnssores 
ideoque, si quis ex fidejussoribus who are solvent at the time of the 
eo tempore solvendo non sit, hoc litis contestation so that, if any of the 
ceteros onerat. Sed si ab uno fide- Jidejussores is not solvent at that time, 
jussore creditor totum consecutiis the rest have so much additional bur- 
fuerit, hujus solius detrimentum den. But, if the creditor obtains his 
erit, si is pro quo fidejussit solvendo whole demand from one of the 
non sit ; et sibi imputare debet, cum jussores, the whole,los8 falls upon him 
potuerit adjuvari ex epistola divi alone, if the principal debtor cannot 
Hadriani, et desiderare ut pro parte pay ; for he has no one but liimself to 
in se detur actio. blame, as he might have availed him- 

self of the rescript of the Emperor 
Hadrian, and might have recpiired 
that no action should be given against 
him for more than his share of the 
debt. 

Gai. iii. 121 ; D. xlvi. 1. 26. 

The provision of the lex Furia not applying to Jidejussores, 
they were bound for all they had promissed ; and as each^jiromiscd 
for himself alone, the one first sued had no remedy against the 
other Jdejussoresn until the rescript of Hadrism provided one, and 
gave him what was called the henefvium dirisionis; but under 
the lex Furia, the liabilitj’’ was divided among the different sureties 
ipso jure, whereas the surety first sued was obliged expressly to 
claim the benefit given by the rescript of Hadrian (heneficium 
dim si Olds'), 

There were two other privileges or henejiein of which the 
fidejussor might avail himself : one was, that cedeiidarum actiouum^ 
by which, if the creditor, without suing the debtor, proceeded 
against the Jidejussor, the surety, if prejiared to jiay tlie whole 
debt, could, before paying the creditor, eomjiel him to make over 
to him the actions which belonged to the stipulator, and thus the 
fidejussor could sue those bound with him, or the princijial debtor 
(D. xlvi. 1. 17), and this was often more advantageous to the 
fidejussor than having recourse to the rescrijil of Hadrian, because, 
if the creditor had taken pledges, they were transferred to the fide- 
jussor, if the actions were ceded to him. If the creditor refused 
to cede the actions and still sued the surety, he could be repelled 
by an exceptio doll mali, (D. xlvi. 1. 59.) 

There was also a heneficium or dims, or, as it was otherwise 
termed, excussiouis or discussionis, introduced by Justinian 
(Nov. 4. 1) ; by this a creditor was bound to sue the ])rincipal 
debtor first, and could only sue the sureties for that which he 
could not recover from the principal, 

6. Fidcjussores ita obligai non 5. Fidejimores canaot bind them- 
possnnt, ut plus debeant quam selves for more than the debtor is 
debet is pro (pio obligantur: nam bound for; because their obligation 
epruin obligatio accessio est prin- is accessory to the princq^al obhga- 
cipalis obligationis, nec pAis in ac- tion; and the accessory cannot con- 
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oeasione potest esse quam in prin- tain more than the principal. They 
oipali re; at ex diverao, nt minus may, however, bind themselves for 
d5t)eant,’obligari possunt. Itaque less. Therefore, if the principal 
si reus decern aureos promiserit, debtor promises ton aurei^ the fide- 
fidejussor in quinque recte obliga- juasor may be bound for five, but the 
tur • contra vero obligari non potest, fidejussor cannot be bound for ten 
Item si ille pure promiserit, fide- when the principal debtor is bound 
jussor sub conditione promittere only for five. Again, when the prin- 
potest, contra vero non potest : non cip^ promises unconditionally, the 
solum enim in quantitate, sed etiam fidejussor may promise conditionally, 
in tempore minus fit plus intelligi- but not viee versa. For the terms 
tur ; plus est enim statim aliquid more and less are used not only with 
dare, minus est post tempus dare. respect to quantity, but also with re- 
spect to time ; it is more to give a 
thing instantly, it is less to give it 
after a time. 

Gai. iii. 113. 126. 

6. Si quid autem fidejussor pro 6. If & fidejussor has made payment 
reo solverit, ejus recuperandi causa for the debtor, he may have an actio 
habet cum eo mandati judicium. mandati gainst him to recover what 

he has paid. 

Gai. iii. 127. 

If he had intervened without the knowledge of the prin- 
cipal, he would have an acth negotiorum gestorum^ not mandati 
(Tit. 27. 1) ; and he would have no action at all if he had 
intervened in defiance of the wishes of the principal. (D, xvii. 
1 . 40 .) 

7 . Graece fidejussor ita accipitur, 7 . A fidejussor may bind himself 

rj/ TTinr ft KfXttmty Xtyw, in Greek, by using the expression 

sive l^otfXofiai ; sed ct si dix- rf} Ifii} Trhrfi KiXtvht (I order upon 
erit, pro oo erit ac si dixerit Xfyw. my faith), Xfyw (T say), ^fXw or 

f3ovXofiai (I wish) ; if he uses the 
word it will be equivalent to 

Xtyw. 

D. xlvi. 1. 8. 

The appropriate Latin formula was, ^ Idemjide mea esse juhea^ 
but this formula was, probably, never insisted on, as the formulae 
^ spondeo ’ and ^ idem Jide mea promitto ’ were. 

8. In stipTilationibus fidejusso- 8. It is a general rule in all stipu- 

rum sciendum est general] ter hoc lations of JUhj^issores, that whatever 
accipi, ut quodcunique scriptum sit is stated in writing to have been done, 
quasi actum, videatur etiam actum ; is considered really to have been done, 
ideoque constat, si quis scripserit If, therefore, any one states in writing 
se fidejussisso, videri omnia solem- that he has bound himself as a fide- 
niter acta. jussor, it is presumed that all the 

necessary forms were observed. 

T>. xlvi. 1. 30. 

Cautio was the general term for the documentary evidence of 
a contract. 
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Tit. XXI. DE LITERARUM OBLIGATIONE. 


Formerly there was made by writ- 
ing a kind of obligation, which was 
said to be made nominihm. These 
vrnnhia are now no longer in use. But 
if any one states in writing that he 
owes a sum which has never really 
been told out to him, he cannot, after 
a long time has elapsed, use the ex- 
ception, rum numeiatx pecuniar, i.e. 
that the money has not been told out. 
This has been often decided by im- 
perial constitutions ; and thus it may 
be said, even at the present day, as he 
cannot relieve himself from payment, 
he is bound by the writing, and that 
the writing gives rise to a condiction, 
in the absence, that is, of any verbal 
obligation. The length of time fixed 
as barring this exception, was, under 
imperial constit|^tions antecedent to 
our time, not less than five years. 
Blit, that creditors might not be ex- 
posed too long to the risk of being 
defrauded of their money, we have 
shortened the time by our constitu- 
tion, and this exception cannot now 
be used beyond the space of two years. 

Gai. iii. 128-130. 133, 134; C. iv. 30. 14. 

A contract was said to be formed literift when it originated in 
a certain entry or statement of it being made in the books of the 
creditor with the consent of the debtor. Regularity in keeping 
accounts, and in entering all matters of business in a private 
ledger, was considered one of the first duties of a Roman citizen. 
Cicero speaks of a failure in this duty as an almost insupposable 
act of negligence and dishonesty. (See pro Roscio^ 3. 1 and 3.) 
Events, as they occurred, were jotted down in rough memoran- 
dums called adversaria, and these were transferred at least once 
a month to the ledger (codex or tahulat). It was only this ledger 
which had any legal imjiortance. If any one put down in his 
ledger that he had advanced such a sum of money to another 
(expensiim ferre), this entry {expensihitio) was an admissible proof 
of the fact. If the debtor also had made a corresponding entry 
in his ledger (acceptum referre), the tallying of the two together 
made what was called an ohligatio Uteris. These two entries had, 
in fact, exactly the same effect as if the two parties had entered 
into a stipulation. But this was not all : the creditor was not to 
be j)laced entirely at the mercy of his debtor, Avhose wilful or 
accidental negligence preventing a proper entry, might make the 
obligation fail. The real source of the obligation was taken to 

A A 


Olim scriptura fiebat obligatLo 
quee nominibus fieri dicebatur, qu» 
nomina hodie non sunt in usu. 
Plane si quis debere se scripserit 
quod ei numeratum non est, de 
pecunia minime numerata post mul- 
tum temporis exceptionem opponere 
non potest ; hoc enim ssepiasime 
constitutum est. Sic fit ut et hodie, 
dum queri non potest, scriptura 
obligetur, et ex ea nascitur con- 
dictio, cessante scilicet verborum 
obligatione. Multum autem tern- 
pus in hac exceptione antea quidem 
ex principalibus constitutionibus 
usque ad quinquennium procede- 
bat. Sed ne creditores diutius pos- 
sint suis pecuniis forsitan defrau- 
dari, per constitutionem nostram 
tempuB coarctatum est, ut ultra 
biennii metas hujusmodi exceptio 
minime extendatur. 
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be the consent of the debtor to the entry made by the creditor. 
If the debtor made a coiTesponding entry in his ledger, this was 
a conclusive proof that he had consented to the creditor’s entry ; 
but if he did not, then tlie creditor might still prove, in any way 
that he could, that he had really made his entry with the debtor’s 
consent. Of course, if he had really paid the money over, this, 
if proved, would show beyond a doubt that the debtor had con- 
sented. 

The foundation of this contract Uteris being the payment of 
a sum certain by the creditor, the obligation was always for a 
sum or certain thing, and was therefore enforced by condictio certi, 
more usually termed simply condictio. 

As the creditor put down the name of his debtor, the word 
^ nomen ’ came to signify a debt ; and Gains speaks of ‘ nomina 
transcriptia.^ He says transcriptio took place ( 1 ) a in personam^ 
as when something being already owed, as, for instance, under a 
contract of sale, or of letting to hire, the debtor assented to the 
creditor making an entry of the debt (Gai. hi. 129): this ope- 
rated as a novatio (see Introd. sec. 89) of the old debt, an 1 the 
creditor could now employ a condictio to enforce his claim ; (2) 
the transcriptio took place a persona in personam^ viz. when one 
man took on himself the debt of another. <Gaj. hi. 130.) In 
both cases the effect was that the debtor recognised that a ficti- 
tious loan had been made to him. He assented to its being re- 
corded in the codex that he had received in account what he 
owed on the sale, or what the third person, whose debt he was 
taking over, had received. 

These contracts were peculiar to Roman citizens. Peregrini 
had, as a substitute, syngraphee, sinned by both ])arties, or chirogra- 
pha, signed only by the debtor. These syngraphoi and chirographa 
were not mere proofs of a contract, but were instruments on 
which an action could be brought, and the making of which 
o})crated as a novation of an existing debt. 

The word most usually employed for a mere memorandum 
intended to fumish a proof, and not to give a right of action, Avas 
c(futio. In the time of Justinian there had ceased to be any 
real difference betw'ecn chirographa and covtiones. Any Avriting 
stating that a sum was due sufficed as the ground of an action. 

In every period of the Irav, if there was a formal verbal con- 
tract, the Avritten contract was thought subsidiary, and was 
merged in the stipulation, as the text says, nascitur condictio^ 
cessante scilicet verhorum ohligatione. 

If the debtor had given what before Justinian was a mere 
memorandum, a ^ cantix)^ and then denied his liability, he had to 
prove that, in spite of the cantio^ he was not bound. The burden 
of proof Avas against him ; but if a contract formed Uteris had 
been made, the civil law treated it exactly as it did a stipulation. 
The contract was conclusive evidence of the liability. Fairly or 
unfairly, the debtor must abide by this' contract. The praetor. 
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however, when the debtor had not really received the money, 
permitted him to repel the action of the creditor by an exception 
called the exceptio non numerates pecunice,^ by which the debtor 
insisted that the money which formed the consideration of the 
obligation had never been told or counted out to him ; and here 
the burden of proof w^as considered to fall on the creditor. It 
was for him to prove that be bad paid the money, not for the 
debtor to prove that he had not. The obligation was so often 
entered into before the money was really })aid, that the law, to 
prevent fraud, insisted on the creditors proving the payment if 
it were denied ; but after a certain number of years, originally 
five, and reduced by Justinian to two, the debtor was bound by the 
writing conclusively. During these five or two years, however, 
the debtor who had not really received the money need not 
wait to be sued; he might protest in a public act against any 
writing by which he admitted a debt, or bring an action against 
the creditor to compel him to give it up (C. iv. 30. 7 ; ; and a 
constitution in the Code (iv. 30, 14, 4) permitted him to make 
his exception perj)etual by a formal announcement to tiie cre- 
ditor of his intention to do so, and by his going through certain 
forms. • 


Tit. XXII. DE CONSENSU OBLIGATIONE. 


Consensn fiunt ohligationes in 
emptionibus venditionibus, locatio- 
nibus condnetionibus, societatibus, 
mandatis. Ideo auteni istis modis 
consensu dicitiir obli^^atio contrahi, 
quia neque scriptura neque iira3sen- 
tia omnimodo opus est, ac nec dari 
quidquam necesse est ut substan- 
tiaiii capiat obligatio ; sed sufficit 
eos qui negotia gerunt consentire : 
unde inter absentes quoque talia 
negotia contrahuntur, veluti per 
epistolam vel per nuntium. Item 
in his contractibus alter alteri obli- 
atur in id quod alterum alteri ex 
qno et fequo prtestare oportet, cum 
alioquin in verborum obligationibus 
alius stipuletur, alius promittat. 


Obligations are formed by the mere 
consent of the parties in the contracts 
of sale, of letting to hire, of i)artner- 
ship, and of mandate. An obligation 
is, in these cases, said to be made by 
the mere consent of the ])arties, be- 
cause there is no necessity for any 
writing, nor even for the presence of ^ 
the parties : nor is it recpiisite that 
anything should be given to make the 
contract binding, but the mere consent 
of those between whom the transaction 
is carried on sullices. Thus these con- 
tracts may be entt'red into by those 
who are at a distance from each other 
by means of letters, for instance, or of 
messengers. In these contracts each 
X>arty is bound to the other to render 
him all that equity demands, while in 
verbal obligations one party stipulates 
and the other promises. 


Gai. iii. 135. 137. 

We now pass to contracts which belong to the jus goniniw^ 
which have nothing of the peculiar characteristics of the old civil 
law of Rome, and which are perfected by the simple consent of 
the parties. As is remarked in the concluding words of the text, 
these contracts by simple consent, unlike the contracts of which 

A A 2 
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we have hitherto spoken, are bilateral ; there is something which 
binds both parties ; whereas the older and peculiarly Roman con- 
tracts were only unilateral. In a stipulation, for instance, it was 
only the promissor that was bound. Commodatum, depositum^ and 
pignus were only bilateral in the sense that they gave rise to actiones 
contrarm under certain circumstances, so that then both parties 
were bound by them. These contracts ‘ consensu ’ were not enforced 
by actions stricti juris^ such as were proper to the peculiarly 
Roman contracts of mutuum, stipulation, and contracts made Uteris, 
but by actions ^ honce fidei^ i. e. praetorian actions, in which equi- 
table principles were permitted to govern the decision. (See 
Introd. sec. 106 .) 


Tit. XXIII. DE EMPTIONE ET VENDITIONE. 


Emptio et venditio contrahitur 
simul atque de pretio convenerit, 
quamvis nondum pretium numera- 
tiim ac ne arra quidem data 
fuerit : nam quod arrse nomine 
datur, argumentum est emptionis 
et venditionis contractaj. Sed hmc 
quidem de emptionibus et vendi- 
tionibus cpue sine scriptura consis- 
tunt, obtinere oportet ; nam nihil 
a nobis in hujusmodi venditionibus 
innovatum est. In iis autem qu«o 
scriptura conficiuntur, non aliter 
perfectam esse venditionem et emp- 
tionem constituimus, nisi et instni- 
menta emptionis fuerint conscripta, 
vel manu propria contralientium, 
vel ab alio quidem scripta a con- 
trahentibus autem subscripta, et si 
per tabelliones fiant, nisi et com- 
pletiones acceperint, et fuerint par- 
tibus absoluta : donee enim aliquid 
deest ex his, et poenitentim locus 
est, et potest emptor vel venditor 
sine poena recedere ab emptione. 
Ita tamen impune eis recedere con- 
cedimus, nisi jam arrarum nomine 
aliquid fuerit datum : hoc etenim 
subsecuto, sivo in scriptis sive sine 
Bcriptis venditio celebrata est, is 
qui recusat adimplere contractum, 
si quidem est emptor, perdit (juod 
dedit ; si vero venditor, duphim 
restituere compellitur, licet super 
arris nihil expressum est. 


The contract of sale is formed as 
soon as the price is agreed upon, 
although it has not yet been paid, 
nor even an earnest given ; for what 
is given as an earnest only serves as 
proof that the contract has been made. 
This must be understood of sales made 
without writing ; for with regard to 
these we have made no alteration in 
the law. But, where there is a writ- 
ten contract, we have enacted that a 
sale is not to be considered completed 
unless an instrument of sale has been 
drawn up, being either written by the 
contracting parties, or at least signed 
by them, if written by others ; or 
if drawn up by a iahellio, it must 
be formally complete and finished 
throughout; for as long as anything 
is wanting, there is room to retract, 
and either the buyer or seller may 
retract without suffering loss : that 
is, if no earnest has been given. If 
earnest has been given, then, whether 
the contract was written or unwritten, 
the purchaser, if he refuses to fulfil it, 
loses what he has given as earnest, 
and the seller, if he refuses, has to re- 
store double ; although no agreement 
on the subject of the earnest was 
expressly made. * 


Gai. iii. 139; C. iv. 21. 17. 

The contract of sale belonging to the Jms gentium was attended 
with none of those material symbols which characterised the forma- 
tion of contracts under the civil law. Directly one person agreed 
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to sell a particular thing, and another to buy it, for a fixed sum 
of money, the contract was complete ; no thing need be delivered, 
no money paid, in order that an obligation should arise. On the 
mutual consent being given, the seller was bound to deliver, the 
buyer to pay the price. The change which Justinian liere intro- 
duced is that, when, in giving this mutual consent, they agree 
that the terms of the contract shall be reduced to writing, they 
shall be considered not to have consented to the contract until all 
the formalities have been gone through. 

The arrcB were either signs of a bargain having been struck, 
as, for instance, when the buyer deposited his ring with the seller 
(D. xix. 1. 11. 6), or consisted of an advance of a portion of the 
purchase-money. They w^ere also intended as a proof that the 
jmrehase had been made. Justinian gave these deposits a new 
character by making them the measures of a forfeit in case either 
j)arty A\dshed to recede from his bargain, it being o[)cn to either 
party to retract if he chose to incur this forfeit. This })()wer of 
retracting by forfeiture of the deposit, or double its value, was a 
great change in the law ; and wdicn Justinian says in liit^nsmodi 
vendifionihas nihil innovatum est, he must be understood only to 
be referring to unwritten contracts of sale, in Inch there was no 
dc[)Osit made as earnest. It will be seen from the text that this 
power of retraction was given whether the contract was made 
with writing or without. 

Besides a buyer and a seller, there must, in a contract of sale, 
be a fixed price and a particular thing sold. The jurists arc 
very minute in their distinctions of the nature of the thing sold. 
There is a distinction with regard to things future and uncertain 
forming the object of a sale, which is worth mentioning. Either 
a proportionate price may be agreed to be paid on a greater or 
lesser number of things that may be actually realised, as ^ so 
much a head for all the fish I catch to-day,’ which is termed rei 
b])er(tf(B emptio ; or a definite sum may be agreed on as the price 
of the possibility of any number of things, more or less, being 
realised, as ‘ so much for the chance of all the fish I catch to-day;’ 
and this was termed spei emptio. (D. xviii. 1. 8. 1.) 

1. Pretium autem constitui opor- 1. It is necessary that a price 

tet, nain nulla emptio sine pretio esse should be agreed upon, for there can 
l)oteHt ; sed et certum esse debet. be no sale without a price. And the 
Alioquia si inter aliquos ita conve- price must be fixed and certain. If 
nerit, ut quanti Titius rem eestima- the parties agree that the thing shall 
verit, tanti sit empta, inter veteres be sold at the sum at which Titius 
satis abundeque hoc dubitabatur, shall value it, it was a question much 
sive constat venditio sive non. Sed debated among the ancients, wliether 
nostra decisio ita hoc constituit, nt in such a case there is a sale or not. 
quoties sic composita sit venditio We have decided, that when a sale is 
quanti ille a3stimaverit, sub hac made for a price to be fixed by a third 
conditione staret contractus, ut si person, the contract shall be binding 
quidem ipse qui nominatus est pre- under this condition — that if this third 
tiuni definierit, omnimodo« secun- person does fix a price, the price to be 
dum ejus sestimationem et pretium paid shall be determined by that which 
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persolvatiir et res tradatur, ut vendi- 
tio ad efFectum perdncatur emptore 
quidem ex empto actione, venditore 
ex vendito agente. Sin autem ille 
qui iiominatus eat vel noluerit vel 
non potuerit pretium definire, tunc 
pro nihilo esse venditionera, quasi 
nullo pretio statute. Quod jus, cum 
in venditionibus nobis placuit, non 
est absurdum et in locatiunibus et 
conductionibus trohere. 


lie fixes, and that according to his de* 
cision the thing shall be delivered and 
the sale perfected. But if he will not 
or cannot fix a price, the sale is then 
void, as being made without any price 
being fixed on. This decision, which 
we have adopted with respect to -sales, 
may reasonably be made to apply to 
contracts of letting to hire. 


Gai. iii. 140 

2. Item pretium in numerata 
pecunia consistere debet ; nam in 
ceteris re})us an pretium esse possit, 
veluti an homo aut fundus aut toga 
alterius rei pretium esse possit, valde 
qujerebatur. Sabinus et Cassius 
etiam in alia re putant posse pre- 
tium consistere ; unde illud est quod 
vulgo dicebatur, permutatione re- 
rum em^>tioncm et venditionem con- 
trahi, eamque speciem emptionis et 
/enditionis vetustisfymam osac ; ar- 
giimentoqne utebantur Gneco pooia 
Hoinoro, <|ui aliqua parte oxercitum 
Achivorum vinum sibi comx)arasso 
ait, pormutatis quibusdam rebus. Ins 
verbis : — 

(tfj otyil^oiro KaptjKOfiouiifTir 

*A\\oi /ifv «AXoi 5“ ahJiovi ai- 

*AXXoi jWtj^oTf, itWoi S’ aiiToiffi /^»- 

*A\Aoi v’ aiUfjaTroSennt, 

Diversa3 scholao auctores contra 
sontiebant, aliudquo esse existima- 
bant permutiitionem rcriim, aliud 
emptionem et venditionem : alio- 
quin non posse rem expediri permu- 
tatis rebus, qum videatur res venisse 
et quie pretii nomine data esse ; nam 
utranKiuo videri et venisse et pretii 
nomine datam esse, rjitionem non 
pati. Sed Proculi sententia dicentis, 
permiitationem propriam esse spe- 
ciem contractus a venditione separa- 
tam, inerito pnevaluit, cum et ipsa 
aliis Homericis versibus adjuvatur, 
et validioribus rationibus argumen- 
tatur. Quod et anteriores divi 
principes admiserunt, et in nostris 
Digestis latius significatur. 

Gai. iii. 141; D. xvi 


C. iv. 38. 15. 

2. The price should consist in a 
sum of money. It has been much 
doubted whether it can consist in 
anything else, as in a slave, a piece 
of land, or a toga. Sabinus and Cas- 
sius thought that it could. And it is 
thus that it is commonly said that 
exchange is a sale, and that tliis form 
of sale is the most ancient. The tes- 
timony of Homer was quoted, who 
says that x>Jirt of the army of the 
Greeks procured wine by an exchange 
of certain things. The passage is 
this : — 

‘ The long-haired Achreans i)ro- 
cured wine, st>me by giving coi)per, 
others by giving shining steel, others 
by giving hides, others by giving 
oxen, others by giving slaves.’ 

The authors of the opposite school 
were of a contrary ox)inion : they 
thought that exchange was one thing 
and sale another, otherwise, in an 
exchange, it would be' imijossible to 
say which was the thing sold, and 
which the thing given as the price ; 
for it was contrary to reason to con- 
sider each tiling as at once sold, and 
given as the price. The ojunion of 
Proculus, who maintained that ex- 
change is a particular kind of contract 
distinct from sale, has deservedly 
prevailed, as it is supported by other 
lines from Homer, and by still more 
weighty reasons adopted by preceding 
emperors : it has been fully treated of 
in our Digests. 


L 1. 1. 11; C. iv. 64. 7. 


A sale and an exchange differ so little that it might seem 
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natural to treat the promise to exchange as raising an obligation 
equally with the promise to deliver a thing sold ; it was indeed the 
opinion of the Sabinians that it did so ; but this opinion did not 
prevail, and the law recognised no obligation as existing under 
an agreement to exchange unless one party had delivered to the 
other the thing he had promised. Ex placito pennutatmiis nulla 
re secuta^ constat nemiut actionem competere, (C. iv. 64. 3.) Thus 
the distinction between sale and exchange was that in the former 
the contract was made consensu^ in the other re : %vhen one party 
had delivered the tiling, the other was obliged to give the other 
thing. Permatatio ex re tradita initium ohligationi prcehet, 
(D. xix. 4. 1. 2.) 

Ilia contract of sale the seller was not bound to make the 
buyer absolute master (donthms) of the thing sold, as he would 
have been in a stipulation. (D. xviii. 1. 25. 1.) What he was 
bound to do was this: 1st. lie was bound to deliver the thing 
itself (prcBsfare, trndere) (D. xix. 1. 11. 2), to gi\c free and un- 
disturbed possession ol ii ( jtossessionem varuam pr(estai e) (D. xix. 
1.2. 1), and to give lawful possession of it {preestare I ice re ^inhere), 
(D. xix. 1. 30. 1.) 2ndly. lie wasbound, if the buyer was disturbed 
in his possession by the real owner (which was* termed evirtio), to 
recompense him for what he lost. (D. xix. 1. 11. 2.) AndSrdly. 
To secure the buyer against secret faults; if such faults were disco- 
vered, either compensation might be claimed by an acfio oistimaforiuy 
to a greater or less amount, according as the seller had or not know- 
ledge of the defect (D. xix. 1. 13), or, at the option of the buyer, 
the contract might be rescinded, and the thing returned (which 
was termed redliibitio — redhihere estjacere at rursus kabeaf vendi- 
tor quod hah tier It), (D. xxi. 1. 21.) In order to fortify his 
position, the buyer could stipulate with the seller, and make the 
seller promise that he would give, not the free possession only, but 
the dominium of the thing, and that he would pay the buyer 
double the price if the buyer was evicted. The buyer w’ould then 
have an action ex stipvlatu to enforce the undertaking. Kven if 
there was no such stipulation actually made, yet, after it had 
become usual to make such stipulations, custom was held to have 
so far imported the promise into the contract of sale that the 
buyer, in bringing the action appropriate to his contract, actio ex 
empto^ could obtain double the price in case of eviction, as this 
action was bonct Jidei^ i.e. the parties could be placed in a fair 
jjosition towards each other, and it was considered that to have 
given the promise to jiay double the ] rice in case of eviction Avas 
a duty of the seller. (D. xxi. 2. 2.) 

The buyer was bound to make the seller the real owner of the 
money paid as the price {emptor nurnmos venditoris facerc cogitur^ 
D. xix. 1. 11. 2), and Avas also bound to pay interest on the pur- 
chase-money from the day when he had received the thing sold. 
(D. xix. 1. 13. 20.) 

The lines cited in the text are from 11, 7. 472; jirobably the 
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alii versus alluded to are those describing the exchange between 
Glaucus and Diomede (//. 6. 235.) 

3. Cum autem emptio et venditio 3. As soon as the sale is contracted, 
contracta sit, quod eflici diximus that is, in the case of a sale made 
simul atque de pretio convenerit, without writing, when the parties 
cimi sine scriptura res agitur, peri- have agreed on the price, all risk 
cuhim rei vcnditie statini ad emp- attaching to the thing sold falls ui)on 
torein pertinet, tametsi ad hue ea the purchaser, although the thing has 
res emptori tradita non sit. Itaque not yet been delivered to him. There- 
si homo mortuus srt vel aliqua parte fore, if the slave dies or receives an 
corporis hesus fuerit, aut aedes totfe injury in any part of his body, or a 
vel aliqua ex parte incendio con- whole or a portion of the house is 
snmpta} fuerint, aut fundus vi tiu- burnt, or a whole or a portion of the 
minis totus vel alicpia ex parte abla- land is carried by the force of a liood, 
tus sit, sive etiain inundatione acpise or is diminished or deteriorated by an 
aut arboribus turbine deject is longe inundation, or by a tempest making 
minor aut deterior esse c<jeperit, havoc with the trdes, the loss falls 
emptoris damnum est, cui necesse on the purchaser, and although he 
est, licet rem non fuerit nactus, does not receive the thing, ho is f)b- 
pretium solvere. Qiiiccpiid enim liged to jiay the price, for the seller 
sine dole et cnljia venditoris accidit, does not sufier for anything which 
in eo veiiditor securiis est. Sed etsi happens without any design or fault 
post emp#ionem fundo aliqiiid per of his. On the other hand, if after 
allnvionem accessit, ad emptoris the sale the land is increased by 
commodum perimet ; fnam et com- alluvion, it is the purchaser who re- 
modum ejus esse debet cujus peri- ceives the advantage, for he who bears 
culum est. Quod si fugont homo the risk of harm <iught to receive the 
(jui veniit, aut surreptus fuerit, ita benelit of all that is advantageous, 
ut nerpie dolus ne(iue culiia ven- If a slave who has been sold runs 
ditoris interveniat, animadverten- away or is stolen, without any fraud 
diiin erit an custodiam ejus us(iue or fault on the part of the seller, we 
ad traditionem veiiditor susceperit : must inquire whether the seller under- 
sane enim si suscepit, ad ipsius peri- took to keep him safely until he was 
culum is casus jK'rtmet ; si non sus- delivered over ; if he underiook this, 
ceiiit, securus est. Idem et in ceteris what hai)peiis is at his risk ; if he did 
aiiimalibus cetcrisquo rebus intelli- not undertake it, he is not responsibh*. 
gimus : uti(iue tamen vindicationem The same would hold in the case of 
rei et condictionem exliibere debebit any other animal or any other thing, 
emi>tori, (juia sane qui noiidum rem but the seller is in any case bound to 
enqitori tradidit, atlliuc ipse domi- make over to the purchaser his right 
nus est. Idem est etiam de furti et to a real or personal action, for the 
de damni injurin' actione. person who has not delivered the 

thing is stiU its owner ; and it is the 
same with regard to the action of 
theft, and the action damni injnriae. 

D. xviii. 6-8 ; D. xviii. 1. 35. 4. 

The contract of sale was complete when the price had been 
fixed, but the thing sold did not })ass to the buyer thereby. The 
seller retained the proprietorship {dominiurn) until he delivered it 
to the buyer, and the buyer received it, or until the property in it 
Avas passed by the buyer having paid the price, or given security 
for it, or in someway satisfied the seller (^cere solufo, vel Jidejussore 
data, vel alias satisfacto, D. xiv. 4. 5. 18). Until this happened, 
the seller retained the thing in his custody, and if it had, mean- 
while, any accretion, or suffered any diminution, he was still the 
dominus of the thing which was increased or decreased. But his 
obligation bound him to deliver the thing exactly in the state in 
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which it might happen to be at the time of delivery ; and so it made 
no real difference to him whether there was an accretion or diminu- 
tion. If the thing was lost by accident, the loss fell on the buyer 
and not on the seller, the dominus ; so res domino perit could not be 
said of him. But, whatever happened to the thing sold, the price 
fixed on remained due. For the obligation of the buyer being a 
distinct and independent obligation, the price could not alter, but 
remained fixed. Tlie seller was, however, answerable for the care 
with which he preserved the thing while in his custody, periculum 
rei ad emjjtorem pertinet dummodo custodiam oenditor aut tradition 
nem prcestet (D. xlvii. 2. 14, pr.) ; and he was not only bound 
to guard against gross and ordinary negligence (dolum et culpam 
prcestare, D. xiii. 6. 5. 2), but to preserve it more carefully even 
than his own property, dihgentiam prcestet exaetlorem, quam in suis 
rebus adluheret. (D. xviii. 6. 3.) He was bound to exeicise the 
care of a bonus 2)aterfamiUas, In the text the case of a slave is 
taken, and a bonus paterfamilias might exercise the diligence pro- 
])er to him, and yet a slave might run away. The loss would fall 
on the buyer, unless the seller had specially undertakci^ that he 
would keep him safely. 

The actio fur ti and the actio damni injur i& are noticed in Tit. 
1 and 4 of the Fourth Book. If the thing was stolen or injured 
by a third person, without the fault of the seller, the buyer suf- 
fered the loss, but the seller was obliged to cede to the buyer the 
actions which as dominus he had against the thief or the doer of 
the injury. 

4. Eiiiptio tain sub conditione 4. A sale may be made conditionally 
quam pure contrahi potest : sub or unconditionally ; conditionally, as, 
conditione, veluti si Stichus intra for exami>le, ‘If Bticlius suits you 
cei'tum diem tibi placuerit, erit tibi within a certain time, he sliall be pur- 
eiiiptus aureis tot. chased by you at such a price.’ 

Gai. iii. 140. 

The exact opjiosite might be contracted for : if within a certain 
time you find tStichus does not suit you, let it be considered you 
have not bought him. The jurists then said that the sale was a ptira 
emp/to, quce sub conditiojie resolvitur. (D. xli. 4. 2. 5.) Stichus 
is sold, but within a certain time the contract may be rescinded. 

The geneiic name for the accessory agreements which modified 
the principal contract was Some of these pacta relating to 
the contract of sale are treated of at considerable length in the 
Digest (D. xviii. 2 and 3) ; different names l)eing a])j)ropriated 
to those most frequently in use ; as, for instance, the in diem 
addictioy when the thing was sold, but if the seller had a better 
offer within a certain time, the contract might be rescinded (D. 
xviii. 2) ; and the lex comrnissoriay which w^as a general agree- 
ment for the rescission of the contract if either party violated 
its terms, and was especially used to enable the seller to de- 
mand back the thing sold, if the price was not paid by a certain 
day. 
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We may observe that the Code (iv. 44. 2 and 8) permits a 
seller, at all times, to rescind a contract if he has not received half 
its real value. 


5. Loca sacra vel religiosa, item 
publica, veluti fonim, basilicam, frus- 
tra quia sciens emit. Quae tamen si 
pro profiinis vel privatis deceptus a 
veiiditore emerit, habebit actionem 
ex emi)to quod non »habere ei liceat, 
ut conseciuatur quod sua interest 
decoptum non esse. Idem juris 
est, si liominem liberum pro servo 
emerit. 


D. xviii. 1. 4. () 


5. A sale is void when a person 
knowingly pui'chases a sacred or re- 
ligious place, or a public place, such 
as a forum or basilica. If, however, 
deceived by the vendor, he has sup- 
posed that what he was buying was 
profane or private, as he cannot have 
what he purchased, he may bring an 
action ex erupt o to recover whatever 
it would have been worth to him 
not to have been deceived. It is the 
same if he has purcliased a free man, 
supposing liim to be a slave. 

D. xviii. 1. 02. 1. 


This paragraph is probably inserted in order to contrast the 
effects of a contract of sale with those of a stipulation. In the 
strict civj.! law, ignorance that a thing was not a subject of com- 
merce, would not help the person Avho had stipulated for it. But 
in a contract of salCj, if ihe seller had, and the buyer had not, 
known the real character of the thing he was buying, the buyer 
could recover against the seller anything he lost by entering into 
the bargain ; for instance, he would not only receive back the 
purehafae-inoney, but also would be entitled to interest upon it 
from the date of its payment. 

The contract of sale gave rise to two actions bonce Jrdeiy the 
actio ex vendito or venditi, belonging to the seller, and the actio 
ex cinpto or empti^ mentioned in the text, belonging to the buyer. 


Tit. XXIV. DE LOCATIONE ET CONDUCTIONE. 


Locatio et conductio proxima est 
eiiiptioiii et venditioni, iisdemque 
juris rogulis consistit : nam ut emp- 
tiu et venditio ita contrahitur si de 
pretio convenerit, sic etiam locatio 
et conductio ita contrahi intelligitur 
si merces constituta sit ; et competit 
locatori quidem locati actio, conduc- 
tori vero conduct!. 


The contr.act of letting to hire ap- 
proaches very nearly to that of sale, 
and is governed by the same rules of 
law. As the contract of sale is formed 
as soon as a price is fixed, so a con- 
tract of letting to hire is formed as 
soon as the amount to be paid for the 
liiring has been ap’eed on; and the 
letter has an action locati^ and the 
hirer an action conductL 


D. xix. 2. 2, and 15, pr. 


The contract of letting on hire {locatio-conductio), like that of 
sale, was complete by the mere consent of the parties, and, like it, 
produced only personal obligations, and not any real rights. The 
hirer was, however, not even entitled to the possessio ; the latter 
still remained the possessor in the eye of ^ the law, his duty not 
being prcBstare rem licere habere^ but prcBstare re frui, uti licere. 



LIB. III. TIT. XXIV. 


363 

There were three principal heads of this contract : 1 , location 
vonductio rerum, when one person let a thing and another hired 
it ; 2, locatio’-couductio operarum, when one person let his services 
and another hired them ; 3, locatio-condiictio operis facieiidi, when 
one person contracted that a particular piece of work should be 
done, and another contracted to do it. If in such a contract we 
look at the labour, &c., expended on the work, we should naturally 
call the person who did the work the locator^ as it was he who let 
out his services for its performance ; but the Rdinan jurists gene- 
rally looked at the work itself that was to be done, and spoke of 
the person who contracted for its performance, i.e. gave it out, as 
its locator, and the person who engaged to perform or execute it, 
i.e. took it in, as the conductor. The price of, or consideration 
for, the letting, was properly called sometimes prctlum (D. 

xix. 2. 28. 2), and, in the case of the letting of houses or land, 
or reditaa, 1 n particular contracts, the conductor had s])ecial names, 
as the hirer of a house was called inqiiilinus, of a farm (olonns. 

The duty of the letter was to guarantee the hirer against 
eviction, and to reimburse him for any useful or necessary ex- 
penses he had incurred ; the duty of the hirer was to take care as 
a honm paterfamilias of the thing hired (see^)aragr. 5), togi^e up 
the thing hired at the cud of the term for which it was let, and 
to ])ay the price agreed on. 

The text gives us the names of the personal actions which 
belonged to the letter and the hirer respectively, the former hav- 
ing the actio locati, the latter the actio conducti. But actions 
of a very different kind were sometimes connected with this con- 
tract. In the case of land let to hire, certain instruments of 
farming and other property of the hirer were held as a security for 
the payment of the rent, and a real action, termed the actio Ser^ 
viana, because first introduced by the praetor Sercius, was given 
to the letter to enforce his right to these things in case of non- 
payment of the rent ; this acition was gradually extended in its 
effects, and the extended action, under the name of actio quasi- 
Serciana, was used to enforce the rights of a creditor over any- 
thing given in ])ledge. (See Bk. iv. Tit. 6. 7.) The ])raetor, too, 
gave an interdict, termed the inferdictum Salnianum, by which the 
letter got possession of things pledged for the rent of land. (See 
Bk. iv. Tit. 15. 3.) 


1. Et qu88 supra diximus, si alieno 
arbitrio pretium promissum fuent, 
eadem et de locatione et conduction e 
dicta esse intelligamus, si alieno ar- 
bitrio merces permissa fuerit. Qua 
de causa, si fulloni polienda curan- 
dave, aut sarcinatori sarcienda ves- 
timenta quis dederit, nulla statim 
mercede constituta, eed postea tan- 
tum daturus quantum in^r eos con- 
venerit, non proprie locatio et con- 


1. What we have said above of a 
sale m which the price is to be fixed 
by the decision of a third person, may 
be applied to the contract of lotting to 
hire, if the amount to be paid for the 
hire is left to the decision of a third 
person. Accordingly, if any one gives 
clothes to a fuller to be cleaned, or to 
a tailor to be mended, without fixing 
the sum to be paid for their work, a 
contract of letting to hire cannot pro- 
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ductio contrahi intelligitur, sed eo perly be said to be made; but the 
nomine actio prajscriptis verbis circumstances furnish ground for an 
datur. action prsescriptis verbis, 

Gai. iii. 143 ; D. xix. 2. 25, pr. 

Qua de causa, i.e. ^ the price ought to be determined, and 
therefore/ &c. ; the passage is taken rather unconnectedly out 
of Gaius. 

Actio pr(Bscrij)tis verbis. (See note on Tit. 13. pr.) Or an 
actio mandati might be brought. (Tit. 26. 13.) 


2. Prseterea, sicut vulgo qusere- 
batur, an permutatis rebus emptio 
et venditio contrahitur, ita quseri 
solcbat de locatione et conduct! one, 
si forte rem aliquam tibi utendam 
sive fruendam quis dederit, et in- 
vicem a te aliam rem utendam sive 
fruendam acceperit. Et jdacuit non 
esse locationem et conduct! onem, 
sed proprium genus esse contractus : 
veluti si, cum unum bovem quis 
haberet et vicinus ejus unum, pla- 
cuerit inter eos ut per. denos dies 
invicem boves commodarent ut opus 
facerent, et apud alterum bos i>eriit, 
neque locati vel conducti ne(|ue 
commodati competit actio, ([uia non 
fuit gratuitum commodatum ; verum 
pra'scriptis verbis agendum est. 


Gai. iii. 144; 

3. Adeo autem familiaritatem 
aliquam inter so habere videntur 
emptio et venditio, item locatio et 
conductio, ut in quibusdam causis 
qumri soleat, utrum emptio et ven- 
ditio coiitrahatur, an locatio et con- 
ductio : ut ecce de prsediis qum per- 
petuo (quibusdam fruenda traduntur, 
id est, ut quamdiu pensio sive redi- 
tus pro his domino prmstetur, neque 
ipsi conductori neque heredi ejus, 
cuive conductor heresve ejus id 
prfedium vendiderit aut donaverit 
aut dotis nomine dederit, above 
quoquo modo abenaverit, auferre 
liceat. Sed tabs contractus quia 
inter veteres dubitabatur, et a qui- 
busdam locatio, a quibusdam ven- 
ditio existimabatur, lex Zenoniana 
lata est, qum emphjdieuseos contrac- 
tus propriam statuit naturam, neque 
ad locationem neque ad venditionem 
incbnantem, sed suis pactionibus ful- 
ciendam. Et si quidem abqiud pac- 
tum fuerit, hoc ita obtiuere ac si 


2. Moreover, just as the question 
was often asked whether a contract of 
sale was formed by exchange, a similar 
question arose with respect to the con- 
tract of lettuig to hire, in case any one 
gave you a thing to use or take the 
fruits of, and in return received from 
you something else of which he was to 
have the fruits or use. It has been 
decided that this is not a contract of 
letting to hire, but a distinct kind of 
contract. For examiile, if two neigh- 
bours have each an ox, and agi’ee each 
to lend the other his ox for ten days 
to make use of, and one of the oxen 
dies while in the care of the person to 
whom it does not belong, there will 
not be an action locati, or conducti, or 
commodati, since the loan was not 
gratuitous, but an action prescript is 
verbis. 

D. xix. 5. 17. 3. 

3. Contracts of sale and of letting 
to hire are so nearly connected, that 
in some cases it is questioned whether 
the contract is one or the other. For 
instance, when lands are delivered 
over to be enjoyed for ever, that is, 
that as long as the rent is paid for the 
land to the owner, he cannot take 
away the land from the hirer or his 
heii’, or any one to whom the hirer or 
his heir has sold, or given, or made a 
dowry of the land. As tlie ancients 
wxTO in doubt as to this contract, some 
regarding it as a letting to hire^ and 
some as a sale, the constitution of 
Zeno was made, which declared that 
the contract of emphyteusis was of a 
special nature, and was not to be con- 
founded either wbth letting to hire or 
with sale, but rested upon its own 
pecubar agreements ; and that if any 
special agreement was made, it was to 
be observed as if to have such an 
agreement was part of the nature of 
the contract ; but if no agreement was 
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natura talis esset contractus : sin 
autem nihil de periculo rei fuerit 
pactum, tunc si quidem totius rei 
interitus accesserit, ad dominum 
super hoc redundare periculuni ; sin 
paiiiicularis, ad emphyteuticarium 
hujusmodi damnum venire. Quo 
jure utimur. 

Gai. iii. 14 
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made as to the risks the thing might 
undergo, the risk of a total loss should 
fall upon the owner, and the detriment 
of a partial loss upon the occupier; 
and this we still wish to be considered 
the law. 


; C. iv. 66. 1. 


We have already given an account of emphyteusis in the note 
to Bk. ii. Tit. 5. 6. 

The law would naturally contemplate the contract under 
which the emphyteuta entered as a locatio-conductio ; but the 
dominus seemed to have parted with so much of his interest, that 
it appeared doubtful whether it ought not rather to be considered 
as a sale. Zeno enacted that it should be regarded as a separate 
form of contract. 


4. Item qumritur, si cum aurifice 
Titius corivenerit ut is ex auro suo 
certi ponderis certeeque fonnae anu- 
los ei faceret, et acciperet verbi gratia 
aureos deccm, utrum emptio et ven- 
ditio contrahi videatur, an locatio et 
conductio ? Cassius ait, materim 
quidem emptionem et venditionem 
contrahi, operaj autem locationem 
et conductionem ; sed placuit tan- 
tum emptionem et venditionem con- 
trahi. Quod si suum aurum Titius 
dederit mercede pro opera consti- 
tuta, dubium non est quin locatio et 
conductio sit. 

Gai. 


4. It is also questioned whether, 
when Titius has agreed with a gold- 
smith to make him rings of a certain 
weight and pattern, out of gold be- 
longing to the goldsmith himself, the 
goldsmith to receive, for example, ten 
aurei, whether the contract is one of 
sale or lotting to hire. Cassius says 
that there is a sale of the material, and 
a letting to hire of the goldsmith^s 
work; but it has been decided that 
there is only a contract of sale. If 
Titius gives the gold, and a sum is 
agreed on to be paid for the work, 
there is no doubt that the contract is 
then one of letting to hire. 

iii. 147. 


6. Conductor omnia secundum 
legem coiiductionis facere debet ; et 
si quid in lege praetermissum fuerit, 
id ex bono et aequo debet praestare. 
Qui pro usu aut vestimentorum aut 
argenti aut jumenti mercedem aut 
dedit aut promisit, ab eo custodia 
talis desideratur, qualem diligentis- 
simus paterfamilias suis rebus adhi- 
bet: quam si praestiterit, et aliquo 
casu a:em amiserit, de restituenda ea 
non tenebitur. 


5. The hirer ought to do everything 
according to the terms of his liiring, 
and if anything has been omitted in 
these terms, he ought to supply it 
according to the rules of equity. He 
who has given or promised a sum for 
the hire of clothes or silver, or a beast 
of burden, is required to bestow as 
great care on the safe custody of the 
thing he hires as the most careful 
father of a family bestows on the 
custody of his own property. If he 
bestows such care, but loses the thing 
through some accident, he is not 
bound to restore it. 


D. xix. 1. 25. 3. 7. 

The distinction here between the cases of a sale and of a 
letting on hire is to be noticed. Here the risk of fortuitous loss 
is with the owner, i.e.*the locator, in accordance with the general 
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rule ; but in sale the risk of fortuitous loss is not with the owner, 
the seller, but with the buyer. 

6. Mortuo conductore intra tern- 6. If the hirer dies during the time 
pora conductionis, heres ejus eodem of his hiring, his heir succeeds to all 
jure in conductione succedit. the rights given him by the contract. 

C. iv. 65. 10. 

And the same may be said of the locator ; but in a locatio-con-- 
dactio of personal services or of a thing to be done by a special 
person, the death of the person who let out his services terminated 
the contract. 

The contract, in the case of a locatio-conductio rei^ was also 
terminated by the sale of the thing hired. The buyer was not 
considered bound by the contract. Emptori fundi non neccsse est 
stare colonum cui prior dominus locavit ; nisi ea lege emit (C. iv. 
65. 9); but the conductor could demand compensation from the 
locator. The contract ceasing if the thing was sold serves clearly 
to distinguish the interest of the conductor from a usufruct. The 
conductor no real interest in the thing, but only a personal 
right against the locator^ while the usufructuary had a servitude, 
i.e. areal right, in tL‘e thing. The whole of the thing over which 
the usufruct extended could not be sold, because part of it, namely 
the usufruct, had already been parted with. 

The contract was also terminated if the rent was two years in 
arrear (D. xix. 2. 54. 1); if the conductor grossly misused the 
thing hired (C. iv. 65. 3); if the locator had indispensable need 
of it, si propriis usihus dominus earn neces^ariam esse probaverit 
(C. ib.); or if the conductor was prevented from getting benefit 
from it, as by armed force. (D. xix. 2. 13. 7.) 


Tit. XXV. DE SOCIETATE. 

Societatem coire solemus aut to- A partnership is fonned either of 
torum bonorum, quam Groeci specia- the whole goods of the contracting 
liter / appellant, aut unius parties, to which the Greeks give the 

olicujus negotiationis, veluti manci- special name of KinvoTroahn ^ or for some 
piomm emendorum vendendorum- particular business, as the sale or pur- 
que, aut olei, vini, frumenti emendi chase of slaves, wine, oil, or wheat, 
vendendique. 

Gai. iii. 148. 

The text, borrowed from Gains (iii. 148), gives the general 
division of partnerships into two classes according as they are 
universal or particular. In the Digest we have a further 
division by distinguishing five kinds of partnership. (D. xvii. 
2. 5.) 

1. Societas univer.sorum bonorum^in which everything belong- 
ing or accruing in any way to each partner is held in common. 
(D. xvii. 2. 1. 1.) Here the property beloAging to each partner 
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at the time when the partnership was formed became the property 
of all, without delivery. (D. xvii. 2. 1. 1.) 

2. Societas universorum qu(B ex qucBstu veniunt^ i.e. of all 
things which are gained or acquired by each partner tli rough 
business transactions ; but not of things belonging or accruing in 
other ways, such as inheritances or legacies. 

3. Societas -negotiationis alicujus, formed to carry on a j)arli- 
cular business. 

4. Societas vectigalis^ formed to carry on . the farming of 
public revenues — a mere branch of the last, but subject to special 
rules. (D. xvii. 2. 5.) 

5. Societas rei vnius^ when one or more particular things are 
held in common. 


1. Et quidem si nihil de partibus 
lucri et daumi nomiiiatim convenerit, 
sequales scilicet partes et in lucro et 
in damno spectantur. Quod .si ex- 
pres.so 0 fiierint partes, hai servari 
debent; nec enim unquam dubiuin 
fuit quin valeat conventio, si duo 
inter se pacti sunt ut ad unuui qui- 
dem dua3 partes et lucri et damni 
pertineant, ad alium tertia. 

Gai. 


1. Unless the proportions of gam 
and loss have been specially agreed on, 
the shares of gam and lo.ss are ecpial. 
If they have been agreed on, effect 
ought to be given to the agreement, 
for, indeed, the validity of the agree- 
ment has never been questioned, if 
two partners have agreed •that two- 
thirds of the gain and loss should be- 
long to the onJ, and one-third to tlie 
other. 

iii. 150. 


Equates partes, i.e. one equal share of the whole, not propor- 
tional to what each contributes. 


2. De ilia sane conventione quai- 
situm est, si Titius et Seius inter se 
pacti sunt ut ad Titium lucri duaj 
partes pertineant, damni tertia, ad 
Seium dme partes damni, lucri ter- 
tia, an rata debeat haberi conven- 
tio ? Quintus Mutius contra naturam 
societatis talem jiactionem esse exis- 
tiniavit, et ob id non esse ratam 
liabendam. Servius Sulpitius, cujus 
sententia prsevaluit, contra sensit, 
quia ssepe quorumdam ita pretiosa 
est opera in societate, ut eos justum 
sit conditione meliore in societatem 
admitti : nam et ita coiri posse 
societatem non dubitatur, ut alter 
pecuniam conferat, alter non con- 
ferat, •et tamen lucrum inter eos 
commune sit, quia ssepe opera ali- 
cujus pro pecunia valet. Et adeo 
contra Quinti Mutii sententiam ob- 
tinuit, ut illud quoque constiterit 
posse conveniri, ut quis lucri par- 
tem ferat, damno non teneatur ; 
quod et ipsiim Servius convenienter 
sibi existimavit. Quod tamen ita 
intelligi oportet, ut si in aliqua re 
lucrum, in aliqua damnuiil allatum 


2. But doubts have been raised as 
to the following agreement. Supposing 
Titius and Sems have agreed that two- 
thirds of the profit and one-third of 
the loss shall })elong to Titius, and two- 
thirds of the loss and one-third of the 
profit shall belong to Seius, ought s\ich 
an agreement to be valid I Quintus 
Mutius considered it as contrary it) the 
nature of partnership, and as there- 
fore not to be held valid. Servius 
Sulpitius, on the contrary, whose 
opinion has i)revailed, thought it valid, 
as frequently the services of particular 
partners are so valuable that it is just 
to give them advantages in the terms 
of the partnership. There can be no 
doubt that a j^aiiinership may be 
formed on the terms of one partner 
contributing money, and of the other 
not contributing, while yet the profit 
is common to both, as often a man’s 
labour is equivalent to money. The 
opinion, therefore, contrary to that of 
Quintus Mutius, has prevailed, and it 
is admitted that by special agreement 
a partner may share the profit, and 
yet not be responsible for the loss, as 
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Bit, compensatione facta solum quod Servius consistently held. This must 
Buperest intelligatur lucri esse. be understood as meaning that, if 

there is profit on one transaction and 
loss on another, the accounts must be 
balanced, and only the net profit be 
reckoned as profit. 

Gai. iii. 149 ; D. xvii. 2. 30. 

A partnership in which one partner was totally excluded from 
gain was void. The jurists called it a leonina societas^ as the 
other partner wcfuld have the lion’s share. (D. xvii. 2. 29. 1.) 

With respect to the power of one partner to bind another, a 
point not touched on by J ustinian, we may observe that as between 
the partners themselves, any one who acted in behalf of the rest 
was their mandatary, and, beyond acts of pure administration of 
their affairs, could only be empowered to act by their express desire 
{mandatum). If he were so empowered, he had an action against 
them for all expenses and losses he incurred, and was bound to 
account to them for the profits. With regard to third persons, as 
the Roman law, strictly speaking, took no notice of any one who 
was not fi party to the particular contract, they could not sue, or 
be sued by, the remaining partners, who were not parties. The 
praetor, however, allowed the remaining partners to sue if they 
had no other means of protecting their interests (D. xiv. 3. 1, 2); 
and the stranger to sue, if the partners had benefited by the 
contract. (D. xvii. 2. 82.) 

3. Illud expeditum est, si in una 3. Of course if the share on one 

causa pars fuerit expressa, veluti side only is expressly agreed on, as on 
in solo lucro vel in soh^ daiuno, in the side of profit only, or on that of 
altera vero omissa, in eo quoque loss only, the same share is to be con- 
qifod pnetermissum est, eamdem sidered as held on the side of which 
partem servari. no mention is made. 

Gai. iii. 150. 

4. Manet autem Bocietas eousque 4. A partnership continues as long 

donee in codem consensu persevera- as the partners continue to agree that 
verint ; at cum aliciuis renuntiaverit it shall do so ; but if any one partner 
societati, solvitur societas. Sed renounces the partnership, then the 
plane si quis callide in hoc renun- partnership is dissolved. If, however, 
tiaverit societati, ut obveniens he makes this renunciation with a 
aliquod lucrum solus habeat : veluti secret motive, such as that he may 
si totorum bonorum socius, cum ab alone enjoy a gain which he knows 
aliquo heres esset relictus, in hoc awaits him ; as, for instance, if an in- 
renuntiaverit societati ut heredita- heritance has been left to a member of a 
tern solus lucrifaceret, cogetur hoc partnership embracing all the property 
lucrum communicare ; si quid vero of each of the partners, and he re- 
lucrifaciat quod non captaverit, ad nounces the partnership to enjoy alone 
ipsum solum pertinet. Ei vero cui the advantage of an inheritance left 
renuntiatum est, quicquid omnino him; he is compelled to share this 
post renuntiatam societatem acqui- source of gain with his partners. But 
ritur, soli conceditur. if he gains anything without such pre- 

vious design, he alone profits by it : 
while the partner who has received his 
renunciation acquires alone all that 
falls to him subsequently. 

Gai. iii, 151. 
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The contract of partnership may have different modifications. 
It may be made during or from a certain time, or conditionally. 
(D. xvii, 2. 1.) But there can be no partnership to last for ever, 
as no one can be forced to remain a partner against his will. 
(D. xvii. 2. 70.) Any partner may renounce, i.e. withdraw, 
when he pleases. 

The remaining paragraphs of this Title treat of the modes in 
which the partnership may be dissolved. Ulpian, enumerating 
the causes of the dissolution of partnerships, says, ^*Socletas solvitur 
ex personisyex rebus^ ex voluntate^ ex actionej" (D. xvii. 2. 63. 10.) 
Ex personisy when one of the parties is dead or incapacitated, as by 
confiscation {publicatio) of goods, when the treasury succeeds to 
his persona (paragr. 7) ; ex rebus y when the purpose of the partner- 
ship is effected, or its subject-matter has ceased to exist, as in the 
case of cession of goods (paragr. 8); exvoluntatey when one partner 
wishes to withdraw ; and ex actioney when one partner compels a 
dissolution of partnership by action. We may add ex tempore y if 
the partnership was only temporary. 

6. Solvitur adliuc aocietas etiam 5. A partnership is also dissolved 
morte socii, quia qui societatem by the death of ^a partner, as he Avho 
contrahit, certam personam sibi enters into a partnership chooses a i^ar- 
eli^t. Sed et si consensu pluriuni ticular person to whom he binds him- 
societas contracta sit, morte unius self. And even if there are niore than 
socii solvitur, etsi iduros supersint, two partners, the death of any one 
nisi in coeunda societate aliter con- dissolvesthe partnership although more 
vencrit. than one survive, unless on the forma- 

tion of the partnership it has been 
otherwise agreed. 

Gai. iu. 152; D. xvii. 2. 65. 9. 

Although, in forming the partnership, the parties might agree 
that, if any one ceased to be a partner, the rest should still con- 
tinue partners, or, to speak more accurately, should immediately 
and without fresh agreement form a new partnership, yet no one 
could validly make it part of the contract that his heirs should, on 
his death, be admitted partners (D. xvii. 2. 59), the contract 
being personal. There was an exception made to this rule in the 
case of societates vectigales. (D. xvii. 2. 59.) 

6. Item si alicujus rei contracta 6. If the partnership has been 

societas sit, et finis negotio im- formed for a single transaction, when 
positus ^st, finitur societas. the transaction is completed, the part- 

nership is ended. 

D. xvii. 2. 65. 10. 

7 . Publicatione quoque distrahi 7. It is evident, also, that a part- 

societatem manifestum est, scilicet nership is dissolved by the confiscation 
si uni versa bona socii pubheentur ; of all the property of a partner ; for 
nam cum in ejus locus alius sue- this partner, as he is replaced by a 
cedat, pro mortuo habetur. successor, is considered dead. 

*D. xvii. 2. 65. 12. 
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8. Item si quis ex sociis mole 8. So, too, if one of the partners, 

debiti prcegravatus bonis suis ces- borne down by the weight of his debts, 
serit, et ideo propter publica aut makes a cession of his goods, and his 
privata debita substantia ejus ve- property is therefore sold to satisfy his 
neat, solvitur societas ; sed hoc casu, debts, public or private, the partner- 
si adhuc consentient in sopietatem, ship is dissolved. But in this case, if 
nova videtur incipere societas. the parties agree still to continue part- 

ners, a new p^nership would seem to 
be begun. 

< Gai. iii. 153, 164. 

The persona of an individual might, we know, be destroyed 
even in his lifetime and passed on to a successor, as, for instance, 
by the maxima and media capitis deminutio^ and by the publicatio 
or confiscation of all the goods of the deminutusy which was one 
of their consequences, so that ihejiscus was his successor (D. xlviii. 
20. 1), or by the sale of his property in the mass, either for the 
profit of the treasury in the case of criminals (sectio bonorumy the 
old form of publication or of private individuals in certain cases 
of insolvency {emptio honoritm)^ or when he had made a cessio 
honorutiL under the lex Mia. (See Tit. 12 of this Book.) In 
the time of Justinian sales in one mass of a whole patrimony 
were obsolete, and therefore confiscation {publicatio) y when the 
fiscvs was the successor, and cessio honorum are alone mentioned 
here; the latter, however, as taking away the fortune of the 
partner, and not as destroying his persona. 

Of course the partnership might be immediately renewed with 
the partner whose goods had been confiscated or ceded to creditors, 
if the other partners were willing to enter into what was really a 
new partnership, as it might if the partner had lost his civitas 
by the media deminutio ; for partnership, being a contract of the 
jus pentium, could be formed with a stranger. The minima 
capitis deminutio did not cause a dissolution of the partnership, 
and a person arrogated or emancipated still remained a partner. 
(D. xvii. 2. 65. 11.) (Poste’s Gains, 348.) (Gai. iii. 154.) The 
arrogator, however, did not become a partner, as a new partner 
could not be introduced without the consent of the others. 
Societas y quemadmodum ad heredes socii non transit y iia nec ad 
arroyatoremy ne alioquin invitus quis socius efficiatur cui non unit. 
(D. xvii. 2. 65. 11.) 

9. Socius socio utrum eo nomine 9. It has been questioned whether 
tantum teneatur pro socio actione, si one partner can be made answerable to 
quid dolo comnuserit, sicut is qui another by the action pro socio, if he 
deponi apud se passus est, an etiain has been guilty of malicious wrong, as 
culpm, id ost desidim atque negli- a depositary is, or whether also for a 
gentiio nomine, qutesitum est : prse- fault, that is, for carelessness and neg- 
valuit tamen etiam culpee nomine ligence. The opinion has prevailed 
teneri eum. Culpa autem non ad that he is also answerable for a fault, 
exactissimam (^igentiam dirigenda but the fault is not to be measured by 
est : sufficit enim talem diligentiam a standard of the most perfect careful- 
in communibus rebus adhibere so- ness possible. It is sufficient that he 
cium, qualem suis rebus adhibere should be as careful of things belonging 



LIB. m, TIT. XXVI. 


371 

solet ; nam qui parum diligantem so- to the partnership as he is of his own 
dum sibi assumit, de se queri debet, property. For he who accepts as part- 
ner a person of careless habits, has 
only himself to blame. 

D. xvii. 2. 72. 

Societasjus quodammodo fraternitatis in se hahet (D. xvIi. 2, 
63.) Hence, while each partner had, if sued, an allowance (termed 
the beneficium competentiai) made for him, and. was only held 
responsible to the extent of his means, yet, on the other hand* 
if he was condemned in an action pro socio^ he was marked with 
infamy. (D. xvii. 2. 63, pr. 1—3; D. iii. 2. 1.) 

The action pro socio was the remedy in almost every case that 
could arise between partners. It was employed, for instance, to 
enforce accounts, to get compensation for losses, and to dissolve 
the partnership. If any partner was guilty of a delict against 
his partners, such as theft, he would be made amenable by such 
actions as the actio fvrti^ vi honoriim raptoritm, or leffis Aquilice^ 
of which we read in the Fourth Book. There was also another 
action incident to partnerships, called the actio communi diiidiuido^ 
which was brought to procure a partition, by* the jitdexy of the 
common property. (See Introd. sec. 103.) 


Tit. XXVI, DE MANDATO. 


Mandatum contrahitur qninqne 
modis : sive sua tantum gratia aliquis 
tibi mandet, sive sua et tua, sive 
aliena taiitum, sive sua et alicna, 
sive tua et aliena ; at si tua tantum 
gratia mandatum sit, supervacuum 
est, et ob id nulla obligatiu nec 
mandati inter vos actio nascitur. 


The contract of mandate is fonnod 
in five modes ; according as a mandator 
gives you a mandate for his benefit 
only, or for his benefit and for yours ; 
or for the benefit of a third person 
only, or for his benefit and that of a 
third person, or for your benefit and 
that of a third person. A mandate 
made for your benefit only is useless, 
and does not produce between you any 
obligation or action maiidatk 


D. xvii. 1. 2. 


In the theory of Roman law one person could not represent 
another. The person who actually made the contract, who uttered 
the binding words, or went through the binding formalities, was 
the only legal contractor ; he alone could sue and be sued. The 
law would not take notice that it was really in behalf of another 
that he made the contract. 

But a friend on whom reliance could be placed might be j)er- 
suaded to make the contract in his own name. Honour and 
friendship would then effect what the law would not compel. This 
friend would give up all that he gained by the contract to the per- 
son at whose request he*entered into it. The promise to perform 
this act of friendship was given, in the old times of Roman 

B B 2 
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manners, with an appropriate formality. The person really in- 
terested took the friend by the right hand, and told him that he 
placed in his hand the trust he was anxious to have discharged. 
The trust, or commission itself, was hence called mandatum {manu 
datum). Plautus thus describes the ceremony ( Captiv. ii. 3) : 
Tyxd. — H(Bc per dexteram tuam^ te dextera retinens manu. 

Ohsecroy injidelior mihi ne fuas, quam ego sum tihi, 

Tu hoc age^ tu mihi herus nunc esy tu patronusy tu pater ^ 
Tibi cbmmendo spes opesque meas. 

Ph. — Mandavisti satis. 

The execution of a mandatum was thus a discharge of an office 
of friendship. Originem ex officio atque amicitia trahit. (D. xvii., 
1. 1. 4.) And it never lost the traces of its origin. It was always 
necessarily gratuitous ; the mandatarius^ i. e. the person charged 
with the mandatum^ was obliged to bestow on it the care of the 
most diligent paterfamilias (C. iv. 35. 13), and if he failed to 
discharge the trust, and was condemned in an actio mandati^ he 
was stamped with infamy. (D. iii. 2. 1.) (Introd. sec. 48.) 

When the introduction of the praetorian system furnished a 
method by which every equitable claim could be enforced, friends 
who entered into *^such an agreement were obliged to discharge 
their reciprocal duties. The praetor, by the actio mandati directa 
given to the mandator, compelled the mandatarius to account for 
all he received, and to pay over the profits, and, by the actio man- 
dati contraria given to the mandatarius^ compelled the mandator 
(i.e. the person who requested the favour) to reimburse, with 
interest, the mandatarius for all expenses incurred, to indemnify 
him for all losses, and to free him from all obligations contracted 
in the execution of the mandate. 

The praetorian law went a great step further, by allowing the 
mandator to bring equitable actions against, and to be sued by, 
the third party, with whom the mandatarius contracted. First 
as to actions brought by the mandator. Whatever direct ac- 
tions the mandatarius would properly have brought or was liable 
to, the mandator was allowed to bring in the shape of actiones 
utiles ; and if the mandator sued or intended to sue, the manda- 
tarius could not sue. As, for instance, where the mandatarius 
would have brought a condictioy or an actio empti or venditi, the 
mandator was allowed to bring a condictio utilis, or an actio utilis 
empti or venditi. (D. xix. 1. 13. 25.) In the case of a special 
mandate, these actions were allowed, as of course ; in the case of 
a general mandate, only when the mandator had no other way of 
protecting his interests, a mandate being termed special when one 
man charged another with the execution of one or more particular 
things, and general when he asked him to represent him in all his 
affairs. (D. xiv. 3. 2.) 

Secondly as to actions brought against the mandator. There 
were some acts, of a solemn character, in^which one citizen could, 
at no time of Roman law, act for another, such as bringing any 
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of the legis actiones, mancipation, making testaments, or the cretio 
or aditio of an inheritance. Nor did the civil law ever permit 
any one, except a son or a slave (Tit. 28), to contract for another 
so as to make the person for whom he contracted directly re- 
sponsible or directly able to sue on the obligation. But the 
praetorian system gradually recognised the intervention of an 
agent. A cognitovy i. e. a person authorised formally to conduct 
a suit, was allowed to act on behalf of the plaintiff or defendant, 
and fully represented his principal. (See Bk. iv.-Tit. 10.) The 
manager of a shop {institor) and the captain of a ship {exercitor) 
were permitted to bind their employers (Bk. iv. Tit. 7), and by 
an extension of the actions appropriate to these cases, i. e. by 
allowing a utilem actionem quasi institoriam (D. xvii. 1. 10. 5), 
the praetor made all employers liable for acts of their agents 
authorised by or profitable to them, and allowed actions to be 
brought directly against the employer without regard to the 
procurator or agent ; and this was the mode in which the mandator 
was made responsible. Thus, ultimately, obligations were ac- 
quired by or against the mandator through the agent, and not for 
him by the agent. 

t 

1. Mandantis tantum gratia in- 1. A mandate is made for the bene- 
teryenit mandatum, veluti si quis fit of the mandator only; if, for in- 
tibi mandet ut negotia ejus gereres, stance, any one gives you a mandate to 
vel ut fundum ei emeres, vel ut i)ro transact his business, to buy an estate 
eo sponderes. for him, or to become surety for him. 

D. xvii. 1. 2. 1. 


This is the usual case of a mandatum. Justinian employs 
here, it may be remarked, the word sponderesy although sjmisores 
no longer existed. (See Tit. 20.) 


2. Tua et mandantis, veluti si 
mandet tibi, ut pecuniam sub usuris 
crederes ei qui in rem ijisius mutua- 
retur ; aut si, volente te agere cum 
eo ex fidejussoria causa, tibi man- 
det ut cum reo agas periculo man- 
dantis, vel ut ipsiu.s periculo stipu- 
leris ab eo quern tibi deleget in id 
quod tibi debuerat. 


2. A mandate is made for your 
benefit and that of the mandator ; if, 
for instance, he gives a mandate to you 
to lend money at interest to a juTson 
who borrows it for the puiqioses of the 
mandator ; or if, when you are about 
to sue him as a fidejussor^ he gives you 
a mandate to sue the principal at his 
risk, or to stipulate at his risk as 
against something owed by him to you, 
for payment from a person whom he 
appoints as his substitute. 


D. xvii. 1. 2. 4 ; D. xvii. 1. 45. 7, 8. 


Volente te agere cum eo ex jidejussoria causa. Under the law 
anterior to J ustinian, the creditor could sue either the debtor or 
fidejussor y but not both. If he proposed to sue the latter, the 
fidejussor might give him a mandatum to sue the debtor, and then, 
if the creditor did so, the fidejussor would be freed from any obli- 
gation fidejussor y bi^t would be bound as mandator % and thus 

the mandate would be for the benefit of the fidejussor y because he 
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would be sued after the principal, and for the benefit of the cre- 
ditor, because he could sue the principal first and then the surety 
in his quality of mandator^ whereas he could not ordinarily sue 
both the principal and the surety, but was obliged to make his 
choice between them, as the litis confestatio in the action he 
first brought extinguished the obligation they had jointly made. 
This could not be of any use after Justinian had decided that the 
principal debtor should be «ued first, and then, if there was any 
deficiency, the fidejussor, (See Tit. 20, 4.) 

Ab eo quern tibi deleget. The debtor points out to the creditor 
a third person who owes the debtor a sum equal to his debt to the 
creditor ; and asks the creditor to stipulate with this third person 
for payment of the amount due from the debtor. If the third 
person does not pay, the debtor is held responsible as mandator. 
The creditor thus benefits, as he has two persons to sue, and the 
debtor benefits, because he employs » his creditor to collect a debt 
due to him. • 

3. Aliena autem cansa intervenit 3. A mandate is made for the bene- 

mandatum, veluti si tibi mandet ut fit of a third person, if, for example, 
Titii negotia gereres, vel ut Titio the mandator bids you manage the 
fimdum emeres, vel «ut pro Titio affairs of Titius, or buy an estate for 
sponderes. Titius, or become surety for Titius. 

D. xvii. I. 2. 2. 

4. Sua et aliena, veluti si de 4. A mandate is made for the bene- 

communibus suis et Titii negotiis fit of the mandator and of a third 
gerendis tibi mandet, vel ut sibi et person, if, for example, the mandator 
Titio fundum emeres, vel ut pro eo gives you a mandate to manage affairs 
et Titio sponderes. common to himself and Titius, or to 

buy an estate for himself and Titius, 
or to become surety for himself and 
Titius. 

D. xvii. 1. 2, 3. 

5. Tua et aliena, veluti si tibi 5. A mandate is made for your 
mandet ut Titio sub usuris ci’ederes ; benefit and for that of a third person, 
quod siut sine usuris crederes, aliena if, for instance, the mandator bids you 
tantum gratia intercedit mandatum. to lend money at interest to Titius. 

Were the money lent without interest, 
the mandate would be only for the 
benefit of a third person. 

D. xvii. 1. 2. 5. 

C. Tua gratia intervenit manda- 0. A mandate is made for your 
turn, veluti si tibi mandet ut pecu- benefit only, if, for example, the man- 
iiias tuas in emptiones potius prse- dator bids you invest your money in 
diorum coUoces, quam foeneres ; vel the purchase of land rather than put 
ex diverse, ut feeneres potius quam it out to interest, or vice verba. Such 
in emptiones prsediorum coUoces. a mandate is rather a piece of advice 
Cujus generis mandatum magis than a mandate, and consequently is 
consilium est quam mandatum, et not obligatory, as no one is bound by 
ob id non est obligatorium ; quia ^ving advice, although it be not judi- 
nemo ex consilio obligatur, etiamsi cions, as each may judge for himself 
non expediat ei cui dabitur, cum li- what the worth of the advice is. If, 
berum cuique sit apud se explorare therefore, you have a sum of money 
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an expediat consilium. Itaque si 
otiosam pecuniam domi te habentem 
hortatus fuerit aliquis ut rem ali- 
quam emeres, vel earn crederes, 
quamvis non expediat tibi earn 
emisse vel credidisse, non tamen tibi 
mandati tenetur. Et adeo hsec ita 
sunt, ut qusesitum sit an mandati 
teiieatur, qui mandavit tibi ut pecu- 
niam Titio foenerares? sed obtinuit 
Sabini sententia, obligatorium esse 
in hoc casu mandat um, quia non 
aliter Titio credidisses, quam si tibi 
mandatum esset. 


Gai. iii. 156 ; 


lying idle in your house, and any one 
advises you to make a purchase with 
it, or put it out to interest, although it 
may not be advantageous to you to 
have made this purchase, or to have 
lent your money, yet your adviser is 
not bound by an action maiidati. So 
much so, that it has been questioned 
whether a person is bound by this 
action who has given you a mandate to 
lend your money at interest to Titius. 
But the opinion of Sabinus has pre- 
vailed, that such a mandate is obliga- 
tory, as you would not have lent your 
money to Titius unless the mandate 
had been given, 

D. xvii. 1. 2. 6. 


It was a very narrow line which divided the expression of a 
mere opinion advising another person to do a thing, and such a re- 
quest to him to do it as involved the responsibilities of a mandatum. 
Everything depended on the intention of the parties. The ques- 
tion was, did the person who expressed the opinion, or made the 
request, mean to say that, if the opinion would not be adopted, or 
the request granted, unless he made himself responsible for the 
consequences, he was willing to become responsible ? If he did 
mean this, he was treated as a mandator. 

A mandator stood in this and similar cases almost exactly in 
the place of a fidujiissor. Neque enim multum referre yato prcBrens 
qiiis interrogatus Jidejuheat^ an absens mandet. (D, xvii. 1. 32.) 
Accordingly, in the Digest and the Code, the two are treated of 
under the same head, de Jidejvssorihus et mandatorihus. For the 
mandate might be an intercession i.e. a mode in which a third party 
steps in between two others as a surety for one of them, and was 
subject to the general rules common to accessary contracts, such 
as the prohibition of the senatus-consultum Velleianumn with 
respect to women, the benefits of discussion under Justinian, i.e. 
that the principal should be sued first, of division under Hadrian’s 
rescript, i.e. that the liabilities of co-sureties should be divided, 
and, to some extent, of cession of actions, (See Tit. 20. 4.) 

But the mandatum being a distinct, and not an accessary 
contract, it was, in some points, distinguished from a Jidejussio. 
1. The mandator was sometimes considered more responsible than 
Jidejussor. If a minor borrowed money under a guarantee, 
and was restitutus in integrumy Ulpian says it was doubtful whe- 
ther the loss should fall on the creditor or the fidejussor ; but he 
is clear it ought to fall on the mandator \£ the guarantee was 
given by mandate, nothy Jidejussio. (D. iv. 4. 13. pr.) 2. The 
debtor and the Jidejussor being liable for the same debt, the litis 
coatestatio in a suit against the debtor released the Jidejussor ; but 
this was not so in the ^ase of the mandatory who was bound by a 
se2)arate contract, Justinian altered the law, and made the action 
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against the fidejussor survive, thus, as he says, placing him in the 
position of the mandator. (C. viiL 41. 28.) 3. If once there 

was a litis contestatio in a suit against the fidejussor^ it was no 
longer open to the fidejussor to demand that the actions against 
the debtor and the other fidejussores should be ceded to 
him, for the Utls contestatio had extinguished them ; but neither 
the litis contestatio nor judgment against the debtor affected the 
claim of the mandator for the cession of actions. (D. xlvi. 3. 95. 
10.) 4. The fidejussor could only claim that the actions which 
the creditor actually had should be ceded to him ; but the man-- 
dator was altogether released if the creditor had abandoned the 
right of bringing any action he could have brought, because, the 
contracts being distinct and the creditor bound by a bilateral 
contract to the mandator, if he had not fulfilled his duty, the 
mandator was free from his obligation. (D. xlvi. 3. 95. 11.) 

7. lUud quoque mandatum non 7. A mandate, again, is not obliga- 

est obligatorium, quod contra bonos tory which is contrary to honi mores ; 
mores est, veluti si Titius de furto as, for instance, if Titiiis gives you a 
aut de d|.mno faciendo, aut de in- mandate to commit a theft, or do a 
juria facienda tibi mandet ; licet harm or injury ; although you pay the 
enim pcenam istius ^acti nomine penalty of what you may do, you have 
prsBstiteris, non tamen uUam habes not in such a case an action against 
adversus Titium actionem. Titius. 

Gai. iii. 157 ; D. xvii. 1. 22. 6. 

8. Is qui exequitur mandatum, 8. A mandatary must not exceed 

non debet excedere finem mandati ; the limits of the mandate ; for instance, 
ut ecce, si quis usque ad centum if a mandator bids you buy land or 
aureos mandaverit tibi ut fundum become surety for Titius up to the 
emeres, vel ut pro Titio sponderes, amount of a hundred aurei, you must 
neque pluris emere debes, neque in not exceed this sum in making the 
ampliorem pecuniam fidejubere ; purchase or becoming surety, otherwise 
alioquin non habebis cum eo man- you will not have an action mwiidati ; 
dati actionem, adeo quidem ut Sa- so much so, that Sabinus and Cassius 
bino et Cassio placuerit, etiamsi thought that even if you limited your 
usque ad centum aureos cum eo action to a hundred aurei, you would 
agere velis, inutiliter te acturum. bring it in vain. The authors of the 
Diversse scholm auctores recte usc^ue opposite school think that you may 
ad centum aureos te acturum exis- rightly bring an action limited to a 
timant, quse sententia sane benig- hundred mirei, and this opinion is 
nior est. Quod si minoris emeris, doubtless the more favourable. If you 
habebis scilicet cum eo actionem ; lay out less on the purchase, you can 
quoniam qui mandat ut sibi centum certainly bring an action against the 
aureorum fundus emeretur, is uti- mandator ; for a person who gives a 
que mand^se intelligitur ut mino- mandate that an estate shall be bought 
ris, si possit, emeretur. for him at the price of a hundred aurei, 

is understood to mean that it should 

be bought for less if possible. 

Gai. iii. 161 ; D. xvii. 1. 3. 2 ; D. xvii. 1. 4, 5. 

Qui excessit, aliud quid facer e videtur. (D. xvii. 1. 5.) Sa- 
binus, in giving the opinion mentioned in the text, insisted very 
rigorously on the effect of the thing done Being aliud quid. 
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9. Becte quoque mandatum con- 9. The mandate, although validly 
tractum, si dum adhuc integra res formed, is extinguished, if before it has 
sit, revocatum fuerit, evanescit. been executed it is revoked. 

Gai. iii. 159. 


10. Item si adhuc integro man- 
date mors alterius interveniat, id 
est, vel ejus qui mandaverit, vel 
illius qui mandatum susceperit, 
solvitur mandatum ; sed utilitatis 
causa receptum est, si eo mortuo 
qui tibi mandaverat, tu ignorans 
eum decessisse executes fueris man- 
datum, posse te agere mandati ac- 
tione ; alioquin justa et probabilis 
ignorantia tibi damnum aflbrct. Et 
huic simile est quod placuit, si debi- 
tores manumisso dispensatore Titii 
per ignorantiam liborto solverint, 
liberari eos ; cum alio(piin stricta 
juris ratione non possent liberari, 
quia alii solvissent quam cui solvere 
debuerint. 


10. A mandate is also extinguished, 
if, before it is executed, the mandator 
or mandatary dies. But motives of 
convenience have given rise to the 
decision, that if, after the death of the 
mandator, you, in ignorance of his de- 
cease, execute the mandate, you may 
bring an action mandati ; otherwise 
you would be prejudiced by what was 
allowable and natural ignorance. Simi- 
larly it has been decided that, if debtors 
make a payment to the steward of 
Titius, after ho has been enfranchised, 
in ignorance of his enfranchisement, 
they are freed from their obligation, 
although, in strict law, they could not 
be freed, as they have made the pay- 
ment to a person other than him to 
whom they ought to have mS,de it. 


Gai. iii. 160. 


Manvmisso. It would be the same if the slave had not been 
enfranchised, but had been sold, or had his office of dispensator 
taken from him, without the knowledge of the debtors. (D. xlvi, 
3. 51.) 


11. Mandatum non suscipere cui- 
libet liberum est, susceptum autem 
consummandum est, aut quampri- 
mum renuntiandum, ut per semet- 
ipsum aut per alium eamdem rem 
mandator exequatur ; nam nisi ita 
renuntiatur ut integra causa man- 
datori reservetur eamdem rem ex- 
plicandi, nihilominus mandati actio 
locum habet, nisi justa causa inter- 
cessit aut non renuntiandi aut in- 
tempestive renuntiandi. 


D. xvii. 


11. Every one is free to refuse ac- 
cepting a mandate, but if it is once 
accepted, it must be executed, or else 
renounced soon enough to permit the 
mandator carrying out his purpose 
himself or through another. For, un- 
less the renunciation is made so that 
the mandator is still in a position to do 
this, an action mandati may be brought 
in spite of the renunciation of the 
mandatary, unless some good reason 
has prevented him making the renun- 
ciation, or making it within a proper 
time. 

1 . 22 . 11 . 


Nisi justa causa. For example, a sudden and serious illness, 
a deadly enmity springing up between the mandator and the 
mandatariusy or the insolvency of the former. (D, xvii. 1. 23.) 
In the execution of the mandate the maudatarius was bound to 
use the diligence of a bonus paterfamilias, (Tit. 27. 1.) 

12. Mandatum et in diem difterri, 12. A mandate may be made to 
et sub conditione fieri potest. take effect from a particular time, or 

may be made conditionally. 

D. xvii. 1. 1. 3. 
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13, In Bumma, sciendum est 
mandatum, nisi gratuitum sit, in 
formam negotii cadere, nam 
mercede constituta incipit locatio et 
conductio esse. Et, ut generaliter 
dixerimus, quibus casibus sine mer- 
cede Buscepto officio mandati aut 
depositi contrahitur negotium, iis 
casibus interveniente mercede loca- 
tio et conductio contrahi intelli- 
gitur ; et ideo si *fulloni polienda 
curandave vestimenta dederis, aut 
sarcinatori sarcienda, nulla mercede 
constituta neque promissa, mandati 
coiijpetit actio. 


13. Lastly, it may be observed, 
that unless a mandate is gratuitous, 
it will take the form of some other 
contract, for, if a price is fixed on, it is 
a contract letting to hire. And gene- 
rally we may say, that in every case in 
which, whenever the duty being under- 
taken without pay, there is a contract 
of mandate or deposit, in every such 
case, if pay is received, the contract is 
one of letting to hire. If, therefore, a 
person gives his clothes to a fuller to 
be cleaned, or to a tailor to be mended, 
without any pay being agreed on or 
romised, an action mandati may be 
rought. 


Gai. ii. 162 ; D. xvii. 1. 1. 4. 


Although the execution of the mandatum was necessarily 
gratuitous, yet, without making the contract a locatio conduction a 
mandator might otFer a reward to the mandatarivsn not exactly in 
payment of, but in gratitude for, his services. Such a recompense 
was called solarium or sometimes honorarium ^ a term that was 
especially applied tf> the recompense offered to those who exercised 
the liberal professions, such as philosophers, rhetoricians, physi- 
cians, advocates, &c. These honoraria could not be made tlie 
subject of an action ; but the magistrate, prastor, or praeses of the 
province pronounced extra ordinem (see Introd, sec. 108) whether 
they were due and what was the proper amount, (D. L. 13. 1.) 


Tit. XXVIL DE OBLIGATIONIBUS QUASI EX 
CONTEACTU. 

Post genera contractuum enume- Having enumerated the different 
rata, dispiciamus etiam de iis obli- kinds of contracts, let us treat of those 
gationibus quso non proprie quidem obligations which do not spring, pro- 
ex contractu nasci intelliguntur : perly speaking, from a contract, but 
sed tamcn, quia non ex maleficio yet, as they do not take their origin 
substantiam capiuiit, quasi ex con- from a delict, seem to arise, as it were, 
tractu nasci videntur. from a contract. 

If the obligations were to be considered as always arising 
either ex contractu or ex delicto, one man could only be bound to 
another in one of two ways ; either by a mutual exercise of will 
he had entered into an agreement with him, or he had done him 
some injury which he ought to repair. But there were many 
instances in which justice required that he should be considered 
bound, where no contract had been made, and where nothing to 
which the law gave the technical term of delictum had been com- 
mitted. Such cases, however, if separately examined, would 
approach more nearly either to an ohligatio^ex contractu or to one 
ex delicto. If it more nearly resembled the former, the binding tie 
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was called an obligatio quasi ex contractu ; if the latter^ it was called 
an obligatio quasi ex delicto, (See Introd. sec, 87.) 

The leading distinction between obligations ex contractu and 
those quasi ex contractu is, that in the former one person chooses to 
bind himself to another, in the latter he is placed in such circum- 
stances that he is thereby bound to another. To take, for instance, 
the examples given in the Title : if I take upon me the manage- 
ment of my neighbour’s affairs, become tutor, have things in 
common with others who are yet not my partners, accept an 
inheritance, or receive money not due to me, the mere fact of my 
so conducting myself imposes on me certain duties which the law 
will force me to fulfil. Of course, if I make an express agreement 
in any of these cases, I am then bound by the agreement, and 
not by the circumstances of my position. It is only in the absence 
of any agreement that I am bound by an obligatio quasi ex con^ 
tractu. An obligatio quasi ex contractu does not rest on any 
contract at all ; it rests on a fact or event, but there is an analogy 
between a contract and the kind of fact or events w-hich give rise 
to an obligatio quasi ex contractu^ for they both create j’ights in 
personam, (See Austin, Province of Jurisprudence Determined^ 
Appendix xl.) The instances of obligations ^quasi ex contractu 
which follow are only meant as examples, not as an exhaustive 
list. 

1. Igitur cum quis absentis ne- 1. Thus, if a person has managed 
gotia gesserit, ultro citroque inter the affairs of another in his absence, 
eovS nascuntur actiones quie appel- they have reciprocally actions 
laiitur negotiorum gestorum ; sed rvm gestonim, the action belonging to 
domino quidein rei gestae adversus theowner against him who has managed 
cum qui gessit, directa competit his affairs being an actio directa, and the 
actio, negotiorum autem gestori action given to this person against the 
contraria. Quas ex niiUo contractu owner being an actio contraria. It is 
proprie nasci manifestum est ; evident that these actions cannot pro- 
quippe ita nascuntur istao actiones, perly be said to arise from a contract, 
si sine mandate quisciue alienis ne- for they arise only when one person 
gotiis gerendis so obtulerit, ex qua has, without receiving a mandate, taken 
causa ii quorum negotia gesta fue- upon himself iho management of the 
nnt, etiam ignorantes obligantur. affairs of another, and consequently 
Idque utilitatis causa receptum est, those whose affairs are thus managed, 
ne absentium qui subita festinatione are bound by an obligation, evenwith- 
coacti, nulli deman data negotiorum out their knowing it. It is from mo- 
suorum administratione, peregre tives of convenience that this has been 
profecti essent, desererentur ne- admitted, to iirevent the entire neglect 
gotia : quae sane nemo curaturus of the affairs of absent persons, who 
esset, si de eo quod quis impendisset, may be forced to depart in haste, with- 
nuUam habiturus esset actionem, out having entrusted the management 
Sicut autem is qui utiliter gesserit to anyone ; and certainly no one would 
negotia, habet obligatum dominum pay any attention to them, unless he 
negotiorum, ita et contra iste quo- coedd recover by action any expenses 
que tenetur ut administrationis ra- he might be put to. On the other 
tionem reddat : quo casu ad exactis- hand, just as he who has advantage- 
simam quisque diligentiam compel- ously managed the affairs of another, 
htur reddere rationem, nec suiiicit makes this person liable to liim by an 
talem diligentiam adhibqjsse qua- obligation, so he himself is bound to 
lem suis rebus adhibere soleret, si render an account of his management. 
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modo alius diligentior commodius And the standard which he is bound 
administraturus esset negotia. to observe in rendering an account, is 

that of the most exact diligence, nor is 
it sufficient that he should use such 
diligence as he employs in the manage- 
ment of his own affairs, that is, if it is 
possible a person of greater diligence 
could manage the affairs of the absent 
person better. 

D. iii. 6. 2 ; D. xliv. 7. 5 ; C. ii. 18. 20. 

Etiam ignorantes. If the owners had known of the part taken 
in the management of their affairs, there would have been a 
mandatum taciturn. 

2. Tutores quoque qui tutelee ju- 2. Tutors, again, who are liable to 

dicio tenentur, non proprie ex con- the action tuteUBy are not, properly 
tractu obligati intelliguntur (nullum speaking, bound by a contract, for there 
enim negotium inter tutorem et pu- is no contract made between the tutor 
pillum contrahitur) ; sed quia sane and the pui)il, but as they are certainly 
non ex maleficio tenentur, quasi ex not bound by a delict, they seem to be 
contractu teneri videiitur. Et hoc hoxmd quad ex contractu. In this case, 
autem casu mutuaj sunt actiones : too, there are reciprocal actions, for 
non tantnm eniin pupillus cum not only lias the pupil an action tutdac 
tutore habet tutelae actionem, sed against the tutor, but, in his turn, the 
ex contrario tutor cum pupillo habet tutor has an actio contraria tatelsc 
contrariam tutelm, si vel impendent against the pupil, if he has incurred 
aliquid in rem pupilli, vel pro eo any expenses in managing the pupil's 
fuerit obligatus, aut rem suam ere- property, or has entered into an obli- 
ditoribus ejus obligaverit. gation for liim, or given his own pro- 

perty as security to the pupil’s creditors. 

D. xliv. 7. 6. 1. 

We should add here the corresponding case of the curator. 

His negotiormu gestio did not give rise to a special action, but 
to the action negotiorum gestorum cotitrarla, which he could avail 
himself of to reimburse himself for all reasonable expenses. (D. 
iii. 5. 3. 5.) 

Quasi ex contractu teneri videnfur. The exact translation 
would be ' seem to be bound by a tie analogous to that by which 
persons are bound under contracts;’ but as this is too long a 
j)hrase to repeat every time the words quasi ex contractu occur, 
the Latin has been retained in the translation. 

3. Item si inter aliquos com- 3. So, again, if a thing is common 

mums sit res sine societate, veluti to two or more persons, without there 
quod pariter eis legata donatave being any partnership between them, 
esset, et alter eorum alter! ideo as, for instance, if they have received 
teneatur ^mmuni dividundo ju- a joint legacy or gift, and one of them 
dicio, quod solus fructus ex ea re is liable to the other by an action com- 
perceperit, aut quod sociiw ejus mnni dividundo, because he alone has 
solus in earn rem necessarias im- enjoyed the fruits of the thing, or be- 
pensas fecerit, non mtelligitur pro- cause the other party has incurred 
pne ex contractu obhgatus, quippe expenses necessary for the thing, he 
uihil inter se cortraxerunt ; sed quia cannot be said to be bound by a con- 
non ex malehcio tenetur, quasi ex tract, for no contract has been made ; 
contractu teneri videtur. but as he is not bound by a delict, he 

is said to be bound quasi ex contractu, 
D. xvii. 2. 31. 34. 
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Necessarias impensas. Useful expenses, and not merely neces- 
sary ones, could be recovered. (D. x. 3. 6. 3.) 

4. Idem juris est de eo qui oohe- 4. It is the same with regard to a 

redi suo familise erciscundae judicio person who is bound to his co-heir by 
ex his causis obligatus est. an action famiUce erd^cunda. 

D. xvii. 2. 34. 

The acfio familicB erciscund(B was that by which any one 
heres applied to the judge to make a fair division of the inhe- 
ritance. 

5. Heres quoque legatonim no- 
mine non proprie ex contractu obli- 
gatus intelligitiu: (neque enim cum 
herede, neque cum defuncto idlum 
negotium legatarius gessLsse projirie 
dici potest) ; et tamen quia ex male- 
ficio non est obligatus heres, quasi 
ex contractu debere intelligitur. 

D. xliv. 7. 6. 2. 


5. Theheir, too, isnotboundtothe 
legatee by a contract, for the legatee 
cannot be said to have made a cantract 
with the heir or with the deceased ; 
and yet, as the heir is not bound by a 
delict, he is considered to be bound 
q'kiasi ex contractu. 


The circumstance of accepting the inheritance imposed on the 
heir the obligation of carrying out the testat^^r’s wishes, and this 
he was compelled to do by the actio ex testamento. If a particular 
thing were given as a legacy, so that the legatee could bring a 
vitidicatio, he might exercise his choice between the personal and 
the real action. 


6. Item is cui quis per errorem 
non debitum solvit, quasi ex con- 
tractu debere videtur. Ideo enim 
non intelligitur proprie ox contractu 
obligatus, ut si certiorem rationem 
sequamur, magis (ut supra diximus) 
ex distractu (]uam ex contractu pos- 
sit dici obligatus esse ; nam qui 
solvendi animo pecuniam dat, in hoc 
dare videtur ut distrahat potius ne- 
gotiiim, quam contrahat ; sed tamen 
perinde is qui accepit obligatur, ac 
si mutuum illi daretur, et ideo con- 
dictione tenetur. 


6. A person to whom money not 
due has been paid by mistake, is bound 
quad ex eonfractv. For so far is he 
from being bound by a contract, that, 
to reason strictly, we may say, aa we 
have said before, that he is bound 
rather by the dissolution than by the 
formation of a contract ; fora payment 
is generally made to dissolve, not to 
form, a contract ; and yet he who re- 
ceives it in the case we have mentioned 
is bound exactly as if it had been given 
him as a and is therefore 

liable to a cooulietiv. 


D. xliv. 7. 8. 3. 


If the person who paid what was not due was one who, like a 
pupil or madman, had not legally the power of passing the property 
in wRat he gave, no property in the thing paid passed by the 
transfer, and the tutor or curator recovered it by b, vindication unless 
the thing ceased to exist, and then recourse was had to a eon-- 
dictio indehitin i.e. a condictio where, as in an actio mutuin the claim 
was for things to be given back of a like nature ; but if he had this 
power, the property was transferred by the delivery, and he could 
not recover the thing itself, but could only bring a condictio, in which 
he claimed that the defendant should give him what he ought to 
give to put the plaintiip in a proper position {dare oporiere). 
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If a person knowingly made a payment not due, he could not 
recover what he paid, as the payment was treated as a gift ; nor 
could he, if he paid what was due by a natural, though not by a 
legal, obligation, or paid sooner than he need have done what he 
must pay at a certain date ; but he could recover if he paid, 
under a conditional undertaking, before the event had happened. 
(D. xii. 6. 64.) The error which would permit him to reco- 
ver might be one arising from ignorance not only of fact but of 
law. Juris ignopantia suvm petentibus non nocet (D. xxii. 6. 7.) 

The word ‘ pay,’ * sohoy must be taken in a much more ex- 
tended sense than the payment of money. It must be consi- 
dered as including anything given to or done for another. 

It is here said that the person who receives what is not due is 
bound not merely quasi ex contractUy but as if he had been bound 
by a particular contract, viz. mutuum. So the persons interfering 
in the affairs of another, the tutor and the curator, are bound as 
if by a mandate, and the persous mentioned in paragr. 3 and 4 as 
if they were bound by the particular contract of societas. 

7. Ex^quibusdam tamen causis 7. In some cases, however, money 
repeti non potest quo(\ per errorem paid by mistake cannot be recovered ; 
non debitum solntum sit ; namque the ancients have decided that this is 
definierunt veteres, ex quibus cansis so in cases in which the amount re- 
iniiciando lis crescit, ex iis causis covered is doubled if the liability is 
non debitum solutum repeti non denied ; as, for instance, in actions 
posse, veluti ex lege Aquilia, item brought under the Ux Aqnilia, or with 
ex legato . Quod veteres quidem in respect to a legacy. The rule was 
iis legatis locum habere voluerunt, only applied by the ancients, in the 
quo0 certa constituta per damiia- case of legacies, where specific things 
tionem cuicumque legata fuerant. were given per damnationem. But our 
Nostra autem constitutio, cum unam constitution, which has placed all lega- 
naturam omnibus legatis et fidei- cies and Jideicomwissa on the same 
commissis indulsit, hujusmodi aug- footing, has extended to all the effect 
mentum in omnibus legatis et fidei- of denial in doubling the amount re- 
commissis extendi voluit ; sed non quired. It has not, however, given it 
omnibus legatariis preebuit, sed tan- in behalf of all legatees, but only in 
tummodo in iis legatis et fideicom- the case of legacies and fideicommissa 
missis qu80 sacrosanctis ecclesiis et left to churches and other holy places ; 
ceteris venerabilibus locia, quse re- such legacies, although paid when not 
ligionis vel pietatis intuitu hono- due, cannot be recovered, 
rificantur, derelicta sunt. Qum, si 
indebita solvantur, non repetuntur. 

Gai. ii. 283 ; iv. 9. 171 ; C. iv. 5. 4 ; C. i. 2. 23. 

This penalty, first exacted from those who denied that a judg- 
ment pronounced against them had been pronounced, was ex-< 
tended to cases of refusing to pay legacies given per damnationemy 
to cases under the lex Aquilia (Tit. 4. 3), and to many other cases. 
(Tit. 4. 6. 23.) 

In all cases where by denying his liability the person liable 
might have an increased amount ultimately recovered against 
him, it was considered that paying the thing for which he was, 
or for which he thought himself, liable, was but a mode of escap- 
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ing from paying a penalty, and that it was paid in oi^er to attain 
security. If, therefore, it was discovered that the thing need not 
have been paid, yet, as the person who paid it had paid it to 
purchase security, he could not recover it back. 

Nostra constitutio. This constitution is not to be found in the 
Code, but we have provisions in the Code bearing on the sub- 
•ect. (See C. vL 43. 2. 1-3.) 

Ceteris venerdbilibus locis- Such, for instance, as monasteries, 
asylums for strangers, orphans, the aged, &c. (G. i. 2, 23.) 


Tit. XXVIII. PER QUAS PERSONAS NOBIS 
OBLIGATIO ACQUIRITUR. 


Expositis generibus obligationum 
qu 80 ex contractu vel quasi ex con- 
tractu nascuntur, admonendi sumua 
acquiri nobis, non solum per nosmet- 
ipsos, sed etiam per eas personas 
quse in nostra potestate sunt, veluti 
per servos et filios nostros ; ut tamen 
quod per servos quidem nobis acqui- 
ritiu*, totum nostrum fiat ; quod 
autem per liberos quos in potestate 
habemus, ex obligatione fuerit ac- 
quisitum, hoc dividatur secundum 
imaginem rerum proprietatis et usus- 
fructus quam nostra discrevit consti- 
tutio : ut quod ab actione commodum 
perveniat, hujus usumfructum qui- 
dem habeat pater, proprietas autem 
filio servetur, scilicet patre actionem 
movente secundum novelise nostrse 
constitutionis divisionem. 


Gai. iii. 163 : 


After having gone through the 
difierent kinds of obligations which 
arise from a contract, or arise quasi ex 
contractUy we may observe that .we 
may acquire an obligation, not only 
by ourselves, but also by those who 
are in our power, as our l^laves or 
children. But there is this distinc- 
tion in acquiring by slaves or by chil- 
dren, that what is acquired for us 
by our slaves is entirely ours, while 
the benefit of the obligation acquired 
by our children is divided in the same 
way as our constitution has laid down 
with respect to the ownership and 
usufruct of things. Thus, of all that 
is gained by an action, the father wull 
have the usufruct, and the ownership 
will be reserved for the son, that is to 
say, when the action is brought by the 
father in conformity with what is laid 
down by our new constitution. 

C. vi. 61. 8. 3. 


By acquiring an obligation is meant that we become creditors, 
and have a right to the action necessary to enforce the obligation. 
As to the division of the usufruct and ownership, see Bk.ii. 
Tit. 9, 1. It is the object of the obligation, it may be observed, 
not the obligation itself, that is thus divided between the father 
and the son. Only the father could bring the action to enforce 
the obligation. (C. vi. 61. 1. 3.) 


1. Item per liberos homines et 
alienos servos quos bona fide possi- 
demus, acquiritur nobis ; sed tantum 
ex duab^ causis, id est, si quid ex 
operis suis vel ex re nostra acquirant. 


1. An obligation is also acquired 
for us by freemen, and by slaves be- 
longing to others, whom we possess 
bona Jidey but only in two cases, 
namely, when it arises from their 
labours, or from something belonging 
to us. 


Gai. iii. 164. 

See Bk. ii. Tit. 9. 4.* 
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Per liberos homines, i.e. by persons really free, but whom we 
bona fide believe to be slaves. 

2. Per eum quoque servum in 2. It is equally acquired for us in 
quo usurufructum vel usum habe- the same two cases by a slave of whom 
mus, similiter ex duabus istis causis we have the usufruct or use. 
nobis acquiritur. 

Gai. iii. 165 ; D. vii. 8. 14. 


See Bk. ii. Tit. 9. 4. 

In the case (3f a slave of whom we have only the use, we can 
only acquire when the two cases unite, i.e. when his labour is 
expended on something that is our pro[)erty, for we cannot derive 
any benefit from his labour expended elsewhere. 


3. Communem servum pro domi- 
nica parte dominis acquirere certum 
est, excepto co quod uni nominatim 
stipulando aut per traditionem ac- 
cipiendo, illi soli acquirit : veluti cum 
ita stipulatur, Titio domino meo dare 
spondes i Sed si unius domini jussu 
stTvus fq^rit stipulatus, licet antea 
dubitabatur, tamen post nostram de- 
cisionem res expedite est, ut illi 
tantum acipiirat q\ii hoc ei facere 
jussit, ut supra dictum est. 


3. A slave held in common un- 
doubtedly accpiires for his different 
masters in proportion in their inter- 
ests in him, excepting that, in stipu- 
lating or receiving by tradition for one 
only, whom he mentions by name, he 
acquires only for this one ; for instance, 
if he stipulates thus, ‘Do you engage 
to give to Titius my master I * But if 
the slave has stipulated by order of 
one master only, in spite of former 
doubts, there is no question since our 
constitution, but that he acquires, as 
we have already said, for liim alone 
who has given him the order. 


Gai. iii. 167 ; C. iv. 27. 3. 


The text only notices the acquisition of obligations through 
others as recognised by the civil law, i.e. through slaves and sons 
/n potestate, and does not notice the praetorian changes by which 
the principal acquired obligations through his agent. (See Tit, 
26. pr.) 


Tit. XXIX. QUIBUS MODIS OBLIGATIO TOLLITUR. 


Tollitur autem omnis obligatio 
solutione ejus quod debetur, vel si 
quis consentiente creditore aliud pro 
alio solvent. Nec tamen interest 
quis solvat, utrum ipse qui debet, 
an alius pro eo ; liberatm’ enim et 
alio solvente, sive sciente debitore 
sive ignorante vel invito solutio fiat. 
Item si reus solvent, etiam ii qui 
pro eo interyenerunt, liberantur. 
Idem ex contrario contingit, si fide- 
jussor solverit ; non enim solus ipse 
liberatur, sed etiam reus. 


Every obligation is dissolved by 
the payment of the thing due, or of 
something else given in its place with 
the consent of the creditor. And it 
makes no difference whether it is the 
debtor himself who pays, or some one 
else for him ; for the debtor i^ freed 
from the obligation, if payment is made 
by a third person, and that either with 
or without the knowledge of the debtor, 
or even against his will. If the debtor 
pays, all those who have become surety 
for him are thereby freed, just as if a 
surety pays, not only he himself is 
freed, but the principal is freed also. 


Gai. iii. 168 ; D. xlvi. 3. 63 ; D. xlvi. 3. 38. 2 ; D! xlvi. 3. 43 ; D. xlvi. 1. 66. 
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We now pass to considering how an obligation once formed 
may be dissolved. Solvere^ to unloose, dissolve the tie, is the 
appropriate term for the process, in whatever way it may be ac- 
complished — Solutionis verbum pertinet ad omnem liberationem 
quoqno modi) factam (D. xlvii. 3. 54) — although most generally 
applied to the payment of money, as the mode by which contracts 
are usually terminated. It is by a slight extension of the strict 
use of the word that a person was said not solvere obliffationetn, 
but solvere pecnniam. • 

The civil law, which imposed forms on the formation of a con- 
tract, imposed corresponding forms on its dissolution. And when 
these were fulfilled, the debtor was &aid to be freed from his obli- 
gation ‘ ijfso jure' In later times, in cases where these forais 
had not been gone through, but yet equity demanded that the 
debtor should be considered free, the praBtor allowed him to repel, 
by an exception, the creditor who sued him; and it has thence 
been said, ‘ obligatio out i])so jure^ out per exeeptioiiem tollitur,'* 

When it is said in the text that if the Jidejussor pays the 
principal is freed, the case must be understood to be referred to of 
^,fidfjussor jiayiiig, without using his right of having the* actions 
ceded to him. Payment might be made to ^he creditor or his 
authorised agent, to the tutor or curator, or to the pupil if 
authorised. 

Of course, in every stage of the law, payment put an end to 
the contract. The claims of the contracting parties were satisfied, 
and nothing more remained to be done. But, supposing jiaymcnt 
was not made, but one of the parties was willing to release the 
other, or one party could claim, for some reason, to be released, 
certain solemn forms had been entered into, which could not be 
made of no effect by the mere consent of the parties. Such forms 
were too solemn in the eyes of the law to lose their power unless 
other forms equally solemn were gone through. Accordingly, in 
such cases, where no real payment was made, there was what 
Gaius calls an imaginaria solution varying in the method in which 
it was made according to the forms nexurn^ verbis^ or literisy with 
which the contract had been formed. 

If, for instance, the contract had been formed per <bs et libraniy 
not less than five witnesses and a libripens were called together. 
The debtor struck the scale with a piece of money and gave it 
to the creditor in the name of the whole sum owing, f (jAI. iii. 

174. )* This form was also adopted in cases where payment of 
a legacy given per damnationem was remitted, probably because 
the testament was itself supposed to be made per ces et lihram ; 
and also in cases where payment of money due by a judicial 
sentence was remitted, probably because the most formal mode of 
imaginary payment was adopted when the money was due in a 
way which the law considered as specially solemn. (Gai. iii. 

175. ) This form of imaginary payment was also applicable 

• c c 
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wherever anything certain of those things which ^ ponder numeroj 
mensurave constant ’ was due. 

If the contract had been made ^ verhis^ the debtor asked the 
creditor if he held what was due, as received, ^ Quod ego till pro- 
mis?, hahesne acceptum ? ’ The creditor answered that he did, 
‘ Ilaheo.^ The creditor was said ^ acceptum ferre^ and the pro- 
cess was called ^ acceptilatio.^ (See next paragr.) 

If the contract had been made ‘ Uteris,^ the debtor probably 
entered on his fahulce the expenditure {expensilatio) of the sum 
due, with the consent of the creditor, but we cannot learn any- 
thing from Gains on the subject. 

if the contract had been made re, the mere return of the 
thing was a sufficient sign that the contract was at an end. 
There was a visible act, and the whole object of the forms by 
which contracts were made and dissolved was to substitute visible 
acts for mere expressions of consent. Where the contract, as 
belonging to ih^ jus gentium, could be made merely by consent, 
it could also be dissolved by consent. (See paragr. 4.) 


1. Itto per acceptilationem tolli- 
tiir obligatio. Eat autein acceptilatio 
imagiiiaria sohitio : (pi'odeniin exver- 
horuin obligatione Titio debetiir, id 
si velit Titius reiuittero, potent sic 
fieri ut patiatur htec verba debitorem 
dicore, Quod ego tibi promisi habcsiie 
acceptum \ et Titius respondeat, Ha- 
boo. 8cd et GruKje potest acceptum 
lieri, dummodo sic fiat, ut Latinis 
verbis solet : ^Ijvamn rdna; 

f xui Xadwi/. Quo genere, ut diximus, 
tantum em solvuntur obligationes 
quai ex verbis consistunt, non etiam 
coterie : consentaneuui enim visum 
est, verbis factam obligationem aliis 
posse verbis dissolvi. Sed et id (piod 
alia ex causa debetur, jiotest in sti- 
pulationem deduci et per acceptila- 
tionem dissolvi. Sicut autein (juod 
debetur, pro parte recte solvitur, ita 
in partem debit! acceptilatio fieri 
potest. 


1. An obligation is also put an end 
to by acceptilation. This is an ima- 
ginary payment, for if Titius wishes 
to remit payment of that which is due 
to him by a verbal contract, he can do 
so by permitting the debtor to i)ut to 
him the following question, ‘Do you 
acknowledge to have received that 
which I promised you?’ Titius then 
answering, ‘1 do.’ The acknowledg- 
ment may also be made in correspond- 
ing Greek words, ditvdpia 

Tuna ; i\u) Xai^tov. In this way verbal 
contracts are dissolved, but not con- 
tracts made in other ways : it seemed 
natural that an obligation formed by 
words should be dissolved by words ; 
but anything due by any other kind 
of contract may be made the subject 
of a stipulation, and the debtor be freed 
by acceptilation. And as part of a 
debt may be paid, so acceptilation may 
be made of a part only. 


Gai. iii. 169, 170. 172 ; D. xlvi. 4. 8. 4 ; D. xlvi 4. 9. 


Properly the acceptilatio only operated as a release when the 
contract had been made verbis, but it was held, in all cases, to 
contain by implication a pact or agreement not to sue, and, there- 
fore, an exceptio could be grounded on it to repel the creditor 
who had entered into it. Si acceptilatio inutilis fuit, tacita pac- 
tione id acturus videtur, ne peteretur, (D. ii. 14. 27. 9.) The 
jurists, however, found a means of making the acceptilatio extend 
to every kind of contract. It was looked on as a stipulation 
which operated as a novation of the old.contract, that is, which 
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did away with the former contract, and substituted a new one in 
its place. 

2. Est prodita stipulatio qua3 2. A stipulation has been invented, 
vulgo Aquiliana appellatur, per commonly called the Aquilian, by 
quam stipulationem contingit ut which every obligation, whatever may 
omnium rerum obligatio in stipu- bo the tiling it concerns, is put into tlie 
latum <leducatur, et ea per accc^v form of a stipulation, and afterwards 
tilationem tollatur ; stipulatio enim dissolved by acceptilation. This A(]ui- 
Aquiliana novat omnes obligatioiies, lian stipulation effects a novation of 
et a Gallo Aquilio ita composita est : all obligations^ and .was framed in the 

* Quicquid te mihi ex qu.acumque following terms by Gallus A(piilius : — 

causa dare facere oportet oportebit, ‘ Whatever for any cause you are or 
prjesens in diemve, quaninuiuc re- shall be bound to give or do for me, 
rum mihi tecum actio, quiecjiie ad- either now or at a future day, every- 
versus te petitio vel adversus to tiling for which I have or shall have 
perseciitio est eritve, quodve tu against you, actions, personal or real, 
meum habes, tones possidesve, do- or right to have recoui*Mo to the vjrtra- 
love malo fecisti ([uominus possi- orduutria jiniicki of the magistrate ; 
deas : (pianti qu.^eque earnm renim everything of mine which you have, 
res ent,’ tantam pecuniam dari hold, or possess, or which you only do 
stipulatus est Aulus Agerius ; spo- not possess through some wilful fault 
pondit Numerius Negidius. Item of your own, whatever shall be the 
ex diverse Numerius Negidius in- value of all these things,’ so much 
terrogavit Aulum Agerium : ‘ Quic- Aulua Agerius stipulated should be 
<piid tibi hodierno die i>er Atjuilia given him in ii^oney. and Numerius 
nam stipulationem spopondi, id Negidius engaged to give it ; on the 
omne liabosne accept urn V respondit other hand, Numerius Negidius put to 
Aulus Agerius : ‘ Habeo, acceiitum- Aulus Agerius the (piestion, ‘All that 
que tuli.’ 1 have promised you to-day by the 

Aquilian stipulation, do you acknow- 
Icdgo it as received/’ and Aulus 
Agerius answered that he did acknow- 
ledge it. 

D. ii. 15. 4 ; D. xlvi. 4. 18. 1. 

This Aquillus Gallus was the friend of Cicero, whose col- 
league he was in the pnetorshij) (b.g. 65), He was the pupil 
of Mucius, and the teacher of Sulpicius, and is mentioned in 
the Digest (i. 2, 2. 42) as of great authority with the ])eoj)le. 
He is said to have devised a means by which jwsturni sui might 
be instituted (D. xxviii. 2. 29) ; and Cicero informs us that he 
was also the author of certain formulae in the actions of theft. 
{De Off. hi. 14) (see page 180). 

We may remark with what care and forethought Aquilius 
Gallus has made his formula applicable to all possible cases. 
^ Causa ’ is the generical expression. ‘ Oportet^ oportehif ’ embrace 
the present and the future. ^ Preesens in diemve ’ (most texts add, 
‘ aut sub coaditione ’) refer to what are termed the ^ modalities ’ to 
which contracts are liable. ‘ Actio ’ is the ‘ actio in personam ; ’ 

* petitio ’ is the ‘ actio in rem ; ' ‘ persecutio ’ is the extraordinary 
proceeding before a magistrate j ‘ habes ’ refers to ‘ vindicatio ; ’ 

* tenes ’ to physical detention ; ^ possides ’ to possession. The 
expression, ‘ dolove malo fecisti quominus possideas^ was added 
to express the obligation which bound a person who had frau- 
dulently destroyed a thing in his possession to prevent the owner 

c c 2 
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reclaiming it. The stipulatio Aquiliana was equally applicable 
if the object was to effect a novation intended to operate as 
the foundation of a new contract to be really fulfilled by the 
parties. (D» ii. 15. 2 and 9. 2.) 


3. Pr«eterea novatione tollitur 
obligatio, veluti si id quod tu Seio 
debeas, a Titio dari stipulatus sit ; 
nam interventu novas personas nova 
nascitur obligatiotet prima tollitur 
translata in posteriorem ; adeo ut 
interdum, licet posterior stipulatio 
inutiUs sit, tamen prima novationis 
jure tollatur, veluti si id quod tu 
Titio debebas, a pupillo sine tutoris 
auctoritate stipulatus fuerit. Quo 
casu res ainittitur, nam et prior 
debitor liberatur, et posterior ob- 
ligatio nulla est. Non idem juris 
ost, si a servo quis fuerit stipulatus ; 
nam tunc prior perinde obligatus 
manet, ac si postca nullus stipulatus 
fuisset. , Sed si eadem persona sit 
a (pia postea stipuleris, ita demum 
iiovatio fit, si quido in posteriore 
stipulationo novi sit, forte si con- 
ditio aut dies aut fidejussor adji- 
ciatur aut dctrahatur. Quod autein 
diximus, si conditio adjiciatur nova- 
tioiiein fieri, sic intelligi oportet ut 
ita dicam factam iiovationem si 
conditio extiterit . alioquin si defe- 
cerit, durat prior obligatio. S<.‘d 
cum hoc (piidem inter veteres con- 
stabat, tunc fieri iiovationem cum 
novandi animo in secundam obli- 
gatioiiem itum fuerat ; jier hoc 
autein dubium erat, (piando no- 
vaiidi aiiiino videretur hoc fieri, et 
(piasdam de hoc pnesumptiones alii 
in aliis casibus intniducebant. Ideo 
nostra processit const itutio qua* 
apertissime definivit, tunc solum 
Iiovationem fieri (piotiens hoc ipsum 
inter contrahentes expressum fuerit, 
ipiod propter novatumem prioris ob- 
ligationisconveiierunt ; alioquin ma- 
nere et pristinam obligatioiiem, et 
secundam ei accedere, ut maneat ex 
utraque causa obligatio secundum 
nostra' constitutioms definitionem, 
<piam licet ex ipsius lectione aper- 
tius cognoscere. 


3. An obligation is also dissolved 
by novation, as for instance, if Seius 
stipulates from Titius for that which 
is due to Seius from you. For by the 
intervention of a new debtor a new 
obligation arises, and the former obli- 
gation is extinguished by being trans- 
ferred into the latter ; so much so, that 
it may happen, that although the 
latter stipulation is void, yet the 
former, by the effect of the novation, 
ceases to exist ; as for instance if 
Titius stipulates from a pupil not 
authorised by his tutor, for a debt 
due to Titius from you, in tliis case 
Titius loses his whole claim, for the 
first debtor is freed, and the second 
obligation is void. But the case is 
different if it is a slave from whom 
he stipulates, for then the original 
debtor remains bound as if the sub- 
seipient stipulation had never been 
made. But if it is the original debtor 
himself from whom you make the 
second stipulation, there will be no 
novation, unless the subsequent sti- 
juilation contains something new, as, 
for instance, the addition or suppres- 
sion of a condition, a term, or a 
surety. In saying that if a condition 
is added there is a novation, we must 
be understood to mean that the nova- 
tion vill take place if the condition 
is accomplished, but that if it is not 
accomplished, the former obligation 
remains binding. The ancients were 
of opinion that the novation only 
took place when the second obliga- 
tion was entered into for the purpose 
of making the novation, and doubts 
consetjuently arose as to the existence 
of this intention, and different pre- 
sumiitions were laid down by those 
who treated the subject according to 
the difterent cases they had t(f settle. 
In consequence, our constitution was 
iniblished, in which it was clearly de- 
cided that novation shall only take 
nlace when the contracting parties 
nave expressly declared that their 
object in making the new contract is 
to extinguish the old one ; otherwise 
the former obligation will remain 
binding, w^e the second is added to 
it, so that each contract will give rise 
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to an obligation still in force, accord- 
ing to the provisions of our constit\i- 
tion, which may be more fully learned 
by reading the constitution itself. 

Gal iii. 176, 177. 179 ; D. xlvi. 2. 6. 8. 1, and foil.; C. viii. 41, 8. 

Novation is the dissolution of one obligation by the formation 
of another. Ulpian says, ^ Novatio est prioris debiti in aliam 
obligationem vel civilem vel naturalem^ transfusio atque trans- 
latio : hoc est, cum ex prmcedente causa ita nova \:onstituatur, ut 
prior perimatur. Novatio enim a novo nomen accepit, et a nova 
ohligationeJ (D. xlvi. 2. 1.) 

Every kind of contract could be superseded by novation, but 
the new contract must be either Uteris (see Tit. 21) or by stipu- 
lation, and the predominance of the use of stipulations as the 
instruments of novation was so great that the jurists generally 
refer to it alone. Qualiscumque obligatio sit quce prcecesserit, novari 
verbis potest (D. xlvi. 2. 1.) 

It was necessary that the obligation superseded should be 
existing at the time ; but whether it was civil, pra5torian,/)r na- 
tural, was immaterial. (D, xlvi. 2. 1,2.) And it was also 
necessary that the stipulation which superseded it should be 
binding, either civilly or naturally. In the text we have two 
instances of contracts which are not binding, owing to the inca- 
])acity of the parties, one made with a pupil, and one with a slave, 
and a distinction is drawn between them. The stipulation made 
with the pupil is a stipulation, though only one binding naturally : 
the pupil is a Roman citizen, and can pronounce the word spondeo ; 
but a stipulation made with a slave, except when the slave speaks 
merely as the mouthpiece of liis master, is no stipulation at all. 
The slave cannot use the words of the formulary. There is no 
contract verbis to supersede the existing obligation. 

By a novation a new debtor might be substituted, even without 
the consent of the original debtor. If it was done with the con- 
sent of the original debtor, the new debtor was termed d(deg(itus, 
and the process delegatio. If it was done without his consent, 
the new debtor was termed the expromissor, and the ])rocess ex~ 
promlssio ; but these terms, expromissor and ex prornissio,vfQxo also 
used in a wider sense, as implying the new debtor and the mode 
of contracting generally, without ini])lying that the consent of the 
old deljtor had not been given to the substitution. (1). xiii. 7. 10.) 

Of course, if both parties to the original contract were willing, 
a new creditor could be substituted as well as a new debtor, by a 
novation ; and if a new debtor was delegated who already owed a 
debt to the old debtor, there wouhl necessarily be a change of 
creditor as well as debtor. A owes to B, and B to C, an equal 
sum. If B tells A to pay C, C has a new debtor, and A a new 
creditor. 

In the passage of Gains (iii. 177) on which the text is based, 
it is said that if a sponsor was added, there was a new contract. 
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Sponsores being obsolete, Justinian substitutes fidejussor \ but 
although a contract might be extinguished by a surety being added, 
this would not be so if the parties did not mean it to have this 
effect. 

If t\}e original contract was made in any other way than a 
stipulation, it could be superseded by a stipulation containing the 
same terms. But if it was made by a stipulation, then, unless 
some alteration were made in it, the new stipulation would be, in 
fact, the old one, and there could be no novatio, unless some new 
term was added. But suppose a new stipulation was made with 
a condition introduced into it, was the old stipulation extinguished 
at once by novation? The text lays down the general principle 
that it was not extinguished, as it is said in the Digest (xlvi. 2. 14) 
non stafirn fit novatio^sed tunc demvrn cum conditio extiterit\ the 
old contract endured until the condition was accomplished, and if 
the condition failed the old contract remained binding. But some 
of the jurists said that to extinguish the first contract might 
))e the intention of the parties in making the second contract, or 
it might not. The question of novation was therefore a question 
of the intention of the ])arties in each particular case. Justinian 
lays down in the text that, unless the ])arties expressly declare it 
to be their wish that the first contract shall be extinguished by 
the second, the first contract shall be considered as subsisting. 

In personal actions something like novation took place at two 
points of the suit (Dai. iii. 180) — at the Vdls contest ntio (see In- 
trod. paragr. lOj), and when judgment had been given. After the 
litis contestation the j)laintiff‘ could sue in a fresh action on what 
was, at this period of the suit, ascertained to be his legal position, 
but not on the contract itself. After judgment was given, he 
could sue on the judgment. But in botli cases all the beneficial 
accessories of the original contract ^verc continued on to the new 
— such, lor instance, as pledges given in security remained, and 
interest continued to run on, lite con^estata usurcp carrunt (D. 
xxii. 1. 35), and so this juridical novation did not, like novation 
proper, quite supersede the original contract. (D. xlvi. 2. 29.) 


4. Hoc amplius, esc obligationes 
ipiiv consensu contrahuntur, con- 
traria voluntato dissolviintiir ; naiu 
si Titiiis et Seius inter so ctmsen- 
serint, ut fundum Tusciilanuiu emp- 
tuuj Seius haberet centum aureorum, 
deinde re nondum secuta, id est, 
neque pretio soluto necpie fundo 
tradito, placuerit inter eos ut dis- 
cederetur ab ea emptione et vendi- 
tiono, invicem liberantur. Idem est 
in conductione et locatione, et in om- 
nibus contractibus qui e\ consensu 
descendunt. 

D. xlvi. 3. 80 


4. Those obligations which are 
formed by consent alone, are dissolved 
by the expression of a contrary wish. 
If Titius and Seius have agreed that 
Seius shall purchase an estate at 
Tusculum for a hundred anrei, and 
then, before the c(>ntract has been 
executed, that is, before the price has 
been paid, or delivery made of the 
estate, they agree to abandon the 
agreement for the sale, they are mutu- 
ally freed from their obligation. It is 
the same in the contract of letting to 
hire, and in all other conti-acts formed 
by consent alone. 

D. xviii. 5. 5. 1. 
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This paragraph must be understood with the limitation that 
the contract could only be rescinded integris omnibus^ i.e. if each 
party could possibly be placed in the position he held before. The 
text rather loosely expresses this by ^ re nondum secuta,^ If all 
things were not Integra^ but the parties agreed to make them so, 
this would be a new contract extinguishing the old contract by 
novation, not an extinction of the contract by mere consent. 

There were other modes by which a contract was dissolved, as, 
if the subject of the contract being a thing ccrtaiif perished with- 
out the fault of any party ; or if the qualities of debtor and creditor 
were united in the same person, as, for instance, if the debtor be- 
came heir of the creditor, which is termed coit fiisio ; or if one debt 
was set off against another {compeiisatio), which, however, if the 
actions proper to the contract were actions s fricti juris ^ would only 
give rise to an exception, and not to an extinction of the contract : 
in actions hunce fidei^vfhexe equitable grounds of defence need not be 
stated in the formula, the compmsatio would be necessarily taken 
notice of, and in such cases the contract may be said to have been 
virtually (see Bk. iv. Tit. 6. 39) put an end to by the compensation 
There were also many other things which, although they left the 
contract still subsisting, prevented an action bding brought on it. 
These will be treated of in the next Book under the head of 
Exceptions. 



LIBEE QUAETUS. 


Tit. L DE OBLIGATIONIBUS QUiE EX DELICTO 
NASCUNTUE. 

Cum ^xpositum sit superiore libro As we have treated in the preced- 
de obligationibus ex contractu et ing Book of obligations arising ix con- 
(juasi ex contractu, Sfequitur ut de i ncctu and qucibl (x contractu, we have 
obligationiV)U8 ex nialeticio dis^iicia- now to treat of obligations arising e.c 
mils. 8cd ilia* (juidem, ut suo loco rnalcficio. Of the obligations treated 
tradidimus, in <piatuor genera divi- of in the last Book, there were, as we 
duntur : ha' vero univis generis sunt ; have said, four kinds; of those we 
nam ( mines ex re nascuntur, id ost, are now to treat of, there is but one 
ex ipso malelicio, veluti ex furto aut kind, for they all arise from the thing, 
rapina aut damno aut injuria. that is, from the delict, as, for example, 

from theft, from robbery, or damage, 
or injury. 

Gai. iii. 182 ; D. xliv. 7. 4. 

This part of the Institutes only treats of delicto, i. e. violations 
of the riglits of property and of ingredients of statiis, such as 
liberty, security, and reputation, so far as they produce obligations 
and are the grounds of private actions. It is not the evil intent 
which makes an act a delict. Many acts done with evil intent 
are excluded, many done without are included in the number. 
Those acts only were delicts which had been characterised and 
])rovidcd against as such by the ancient civil legislation, and to 
which a particular action was attached. (See Introd. paragr. 88.) 
In this and the three following Titles ’we have the four principal 
kinds of delicts treated of, viz. furtum, vi hona rapta, clamid 
injuria, and injuria. 

All the obligations attached to delicts are said in the text 
nasci ex re, i. e. from the evil act or thing done, ex ipso malejicio, 
to contrast them with the various modes in which obligations ex 
contractu are formed. 

Ut de obligationibus ex malejicio dispiciamus. Many texts 
read, ut de obligationibus ex malejicio et quasi ex malejicio di- 
spiciamus. 
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1. Furtum est contrectatio rei 1. Theft is the fraudulent dealing 
fraudulosa, vel ipsius rei, vel etiam with a thing itself, with its use, or 
usus ejus possessionisve : quod lege its possession ; an act which is pro- 
naturali prohibitum est admittere. hibited by natural law. 

D. xlvii. 2. 1. 3. 

The definition of theft includes the term contrectatio rei, to 
show that evil intent is not sufficient ; there must be an actual 
touching or seizing of the thing : fraudulosa, to show that the 
thing must be seized with evil intent, and rei, usus, possessionis, 
to show the different interests in a thing that might be the subject of 
theft. It might seem that it would have made the definition more 
complete to have said contrectatio rei alienee. Perhaps the word 
alienee was left out because it was quite possible that the domiuns 
or real owner of a thing should commit a tlieft in taking it from 
the possessor, as, for instance, in the case of a debtor stealing a 
thing given in pledge ; and yet the res was scarcely aliena to the 
dominus. 

Many texts, after the words contrectatio fraudulosa, add lucri 
faciendi firatia,\,e, vfiih a design to })rofit by the act, •whether 
the profit be that of gaining a benefit for one’s self, or that of 
inflicting an injury on anotlier. These words are found in the 
})assage of the Digest (xlvii. 2. 1. 3) from which this definition of 
theft is taken, but the authority of the manuscripts seems against 
admitting them here. 

Only things moveable could be the subject of theft. (D. xlvii. 
2. 25.) 

2. Furtum autem vel a furvo, id 2. Tlio word furfum comes eitlier 

est nigro, dictum est, quod clam et from fnrvnm, which means ‘])lack,’ 
obscure fit, et plerumque iiocte ; vel because it is committed secretly, and 
a fraude, vel a ferendo, id est aufe- often in the night; or from fnutit; 
reiido, vel a Gneco sermone, qui or from ferny that is, ‘taking away,’ 
(jitofiat, appellant fares. Imo et Gneci or from the Greek word meaning 
(fTTo Tju ijutfjat, dixeriint. a thief, which again comes from <{nfjnr, 

to carry away, 

D. xlvii. 2. 1. 


3. Furtomm autem genera duo 
sunt, manifestum et nec luanifes- 
tum ; nam conceptum et oblatum 
species iiotiils actionis sunt furto 
colimrcntes, quam genera furtomm, 
sicut ^ferius apparebit. Maiiifestus 
fur est, ({uem Grasci 
api)ellant, nec solum is ijui in furto 
deprehen ditur, sed etiam is qui eo 
loco deprehenditur quo fit : veluti 
qui in domo furtum fecit, et nondum 
egressus januain deprehensus fuerit ; 
et cpii in oliveto olivamm aut in 
vineto uvarum furtum fecit, quam- 
diu in oliveto aut vineto fur depre- 
hensus sit. Imo ulteriiv furtum 
manifestum extendendum est, quam- 


3. Of theft there are two kinds, 
theft manifest and theft not manifest ; 
fur the thefts termed concept nm and 
ohldt'iim are rather kinds of actions 
attaching to theft than kinds of tlieft, 
as will appear below. A manifest thief 
is one whom the Greeks term tir' 
avTo<j>u}f}i{)j being not only one taken 
in the fact, but also one taken in the 
place where the theft is committed ; 
as, for examx>]e, befiire he has passed 
thrmigh the door of the house wliere 
he has committed a theft, or in a i>lan- 
tation of olives, or a vineyard where 
he has been stealing. We must also 
extend manifest theft to the case of a 
thief seen or seized by the owner or 
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diu earn rem fur tenens visus yel 
deprehensus fuerit, sive in publico 
sive in private, vel a domino yel ab 
alio, antequam eo pervenerit quo 
perferre ac deponere rem destinas- 
set ; sed si pertulit quo destinavit, 
tametsi deprehendatur cum re fur- 
tiva, non ost manifestus fur. Nec 
manifestiim furtiim quid sit, ex iis 
qum diximus intelligitur ; nam quod 
manifestum non esV, id scilicet nec 
manifestum est. 


any one else in a public or private 
place, while still holding the thing he 
has stolen, before he has reached the 
place where he meant to take and 
deposit it. But if he once reaches 
his destination, although he is after- 
wards taken with the thing stolen on 
him, he is not a manifest thief. What 
we mean by a not manifest thief may 
be gathered from what we have said, 
for a theft which is not a manifest 
theft is a not manifest theft. 


Gai. iii. 183-185 ; D. xlvii. 2, 3; D. xlvii. 2. 5, pr. and 1. 


The distinction between manifestum and nec manifes- 
tum is found in the law of the Twelve Tables, which affixed to a 
furtum manifestum the penalty of death if committed by a slave, 
and the penalty of being given over as a slave to the person 
injured if the thefts were committed by a freeman ; and attached 
to VL furtum nec manifestum the penalty of double the value of the 
thing stolen, whether committed by a freeman or a slave. The 
j)ra;tor retained the penalty fixed in the latter case, but in the 
former altered the penalty to the payment of four times. the value 
of the thing stolon, whether the theft was committed by a slave 
or a freeman. (Gat. iii. 189.) 

Gains tells us that the jurists were divided on the point of 
what it was that constituted a furtum manifestum ; some thinking 
the thief must be taken in the act, some that he need only be 
taken on the sj)ot, some that he need only betaken with the thing 
stolen on him before he had transported it to its destination (this 
is the opinion received in the text), and some that time and place 
were immaterial so that he was taken with the thing stolen on 
him. (Gai. iii. 184.) 


4. Conceptum furtum dicitur, cum 
apud aliquem testibus prajsentibus 
furtiva res (jua^sita et inveiita sit ; 
nam in euni propria actio coiistituta 
est, quamvis fur non sit, qiue appel- 
latur concei^ti. Oblatum furium di- 
citur, cum res furtiva ab aliquo tibi 
oblata sit, eaquo apud te concepta 
sit, utique si ea inente tibi data 
fuerit, ut apud te potius quam apud 
eum qui dodit, conciperetur ; nam 
tibi apud quern concepta sit, projiria 
adversus eum qui obtulit, quamvis 
fur non sit, conatituta est actio qua) 
appellatur oblati. Est etiam pro- 
hibit! furti actio adversus eum, qui 
furtum qumrero testibus praisenti- 
bus volentem prohibiierit. Pra;terea 
poena constituitur edicto pnetoris 
per actionem furti non exhibit! ad- 
versus eum qui furtivam rem apud 
se quaesitam et inventam non exhi- 


4. There is what is termed con- 
ceptum furfumj when a thing stolen 
has been sought and found in the 
presence of witnesses in any one’s 
house ; for although this person may 
not be the actual thief, he is liable 
tt) a special action termed concepti. 
There is what is termed fuHum oh- 
latunij if a thing stolen has been 
placed in your hands and then seized 
in your house ; that is, if the person 
who placed it in your hands did so, 
that it might be found rather in your 
house than in his. For you, in whose 
house it had been seized, would have 
against him who placed it in yoiir 
hands, although he were not the actual 
thief, a special action termed oblati. 
There is also the action prohihiti furti 
against a person who prevents another 
who wishes \o seek in the presence of 
witnesses for a thing stolen ; there is, 
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buit. Sed h» actiones, id eat, con- too, by means of the action furti 'non 
cepti et oblati et furti prohibit!, nec exhibit i, a penalty provided by the 
non furti non exhibit!, in desue- edict of the prretor against a person 
tudinem abierunt : cum eiiini requi- who has not produced a thing stolen 
sitio rei furtivse hodie secundum which has been searched for and found 
veterem observationem non fit, me- in his possession. But these actions, 
rito ex consequentia etiam priefabe atnceptif ohlafi, fnrfi prohibit iy and 
actiones abusucommunirecessenmt, finii non exIMti, have fallen into 
cum manifestissimum est, (jiiod om- disuse ; for search for things stolen is 
nes qui scientes rem furtivam sus- not now made according to the ancient 
cepermt et celaverint, furti nec i)ractice, and therefore these actions 
manifesti obnoxii aunt. have naturally ceased to be in use, as 

all who knowingly have received and 
concealed a thing stolen are liable to 
the action /ftrti 'iixe 7tuuiifesfi. 

Gai. iii. 180-188. 

To the furtum conceptum and the fartum ohlatum a penalty of 
triple the value of the thin^ stolen was affixed by the Twelve 
Tables. To the furtum proluhitumy not noticed in the Twelve 
Tables, a j)cnalty of quadrujde the value was affixed by the 
})ra't()r. (^Ai. iii. 192.) The Twelve Tables noticed ^ kind of 

furtum couceptum of which no mention is made here ; it was called 
furtum lance Urioque couceptnm. The searcher entered the house 
of the su})j)osed receiver, having nothing on liis person but a cinc- 
ture {/ictum) round his waist, and a plate (lanx) which he held 
with both his hands, so that there could be no susjncion that ho 
had brought in with him the thing supposed to be stolen. If he 
then found the thing in the house, the receiver was punished as if 
he had committed Vi furtum manifestum, (Gai. iii. 192.) This 
mode of search and the action founded on it were suppressed by 
the lex Mlmtia, (AuL. Gell. Noct, Att, xvi. 10.) The actions 
furti conceptiy oblati, and proliibitiy were still in use in the time of 
Gaius. 

Ulpian (D. L., 16. 13) explains the meaning of the word 
poena, Poona is the punishment of an offence, noxm vindictn. It 
is contrasted with multa, Poona is a punishment imj)osed by some 
general law, affecting possibly the caput and existirnatio of the 
person punished. Multa is a fine, a money fine in later law, a 
fine of cattle and sheep in earlier times (pccnaria). 

The value of the thing was the rei verum pretiuiUy its worth 
under all the circumstances of the case. So if a slave was stolen, 
who was in a position to enter on an inheritance at his master’s 
bidding (and then died before entering), the pretium hereditatisy 
the value of the inheritance thus lost was calculated in the value 
of the slave stolen. (D. xlvii. 2. 50, pr.) 

5. Poena manifesti furti qua- 6. The penalty for manifest tJieft 
drupli est, tarn ex servi quam ex is quadruple the value of the thing 
liberi persona ; nec manifesti, dupli. stolen, whether the thief be a slave or 

a freeman ; that for theft not manifest 
f is double. 

Gai. iii. 189, 190. 
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6. Furtum autem fit non solum 
cum quis intercipiendi causa rem 
alienam amovet, sed generaliter cum 
quis alienam rem invito domino 
contrectat. Itaque, sive creditor 
pignore, sive is apud quern res de- 
posita est, ea re utatur, sive is qui 
rem utendam accepit, in alium usum 
earn transferat quam cujus gratia ei 
data est, furtum committit : veluti, 
si quis argentum utendum acceperit 
quasi amicos ad coenam invitaturus, 
et id peregre secum tulerit, aut si 
quis equum gestandi causa commo- 
datum sibi longius aliquo duxerit. 
Quod veteres scripserunt de eo qui 
in aciem equum perduxisset. 


Gai. iii. 195, 


6. It is theft, not only when any 
one takes away a thing belon^ng to 
another, in order to appropriate it, 
but generally when any one deals 
with the property of another contrary 
to the wishes of its owner. Thus, 
if the creditor uses the thing pledged 
or the depositary the thing deposited, 
or the usuary employs the thing for 
another purpose than that for which 
it is given, it is a theft ; for example, 
if any one borrows plate on the pre- 
tence of intending to invite friends to 
sui)per, and then carries it away with 
him to a distance, or if any one bor- 
rows a horse, as for a ride, and takes 
it much farther than suits such a pur- 
pose, or, as we find supposed in the 
writings of the ancients, takes it into 
battle. 

[> ; D. xlvii. 2. 54. 


7. Placuit tamen eos qui rebus 
coiuinodatis aliter uterentur quam 
uteiidas acceperint, itji furtum com- 
niittere si se intelligant id invito 
domino facere, eiiiiKpie si intellexis- 
set non permissurum, at si permis- 
surum credaiit, extra crimen videri : 
optima sane distinctione, (piia fur- 
tum sine allectu furaiuli non com- 
inittatur. 


7. A person, however, who borrows 
a thing, and applies it to a puriiose 
other than that for which it was lent, 
only commits theft, if ho itnows that 
he IS acting agjiinst the wishes of the 
owner, and that the owner, if he were 
informed, would not permit it ; for if 
he really thinks the owner would per- 
mit it, he does not commit a crime ; 
and this is a very proper distinction, 
for there is no theft without the inten- 
tion to commit theft. 


Gai. iii. 197 ; D. xli. 3. 37. 


8. Sod et si credat aliqiiis invito 
domino se rem commodatam sibi 
contrectare, domino autem volente 
id fiat, dicitur fui-tum non fieri. 
Unde illud (piiesitum est, cum Titius 
servum JVI.-evii sollicitavent ut <pias- 
dam res domino subriperet et ad eum 
perferret, et servus id ad Mmvium 
pertulerit ; Mjevius duiu vult Titium 
in ipso delicto depreheiidero, iier- 
miserit servo (piasdam res ad eum 
perferre, utrum furti an servi cor- 
rupti judicio teneatur Titius, an 
neiitro. Et cum nobis super hac 
dubitatione suggestum est, et anti- 
quorum prudeiitium super hoc alter- 
cationes perspeximus, quibusdani 
neque furti neqiie servi corrupti 
actionem priestantibus, quibusdani 
furti tantunimodo. Nos hujusmodi 
calliditati obviam euntes per nostnini 
decisionem sanximus, non solum furti 
actionem, sed et servi corrupti con- 
tra eum dari. Licet enim is servus 


8. And even if the borrower tliinks 
he is apjdying the tiling borrowed con- 
trary to the wishes of the owner, yet if 
tile owner as a matter of fact aj)proves 
of the application, there is, it is said, 
no theft. Whence the foUmving ques- 
tion arises : Titius has urged the slave 
of Mievius to steal from his master 
cei*t(un things, and to bring them to 
him ; the slave informs his master, 
who, wishing to seize Titius in the act, 
liermits his slave to take certain things 
to Titius ; is Titius liable to an action 
fiuii, or to one servi corrupti, or to 
neither ? Tliis doubtful (question was 
submitted to us, and we examined the 
conflicting opinions of the ancient ju- 
rists on the subject, some of whom 
thought Titius was liable to both these 
actions, while others thought he was 
only liable to the action of theft ; and 
to prevent subtleties, we have decided 
that in this' case both these actions 
may be brought. For, although the 
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deterior a soUicitatore minime f actus slave has not been corrupted, and the 
est, et ideo non concurrant regulai case does not seem therefore within 
qu{e servi corrupt! actionem intro- the rules of the action servi comipti^ 
ducerent, tamen consilium corrup- yet the intention to corrupt the slave 
toris ad pemiciem probitatis servi is indisputable, and ho is therefore to 
introductum est : ut sit pcenalis actio be punished exactly as if the slave had 
imposita, tamquam si re ipsa fuissot been really corrupted, lest his impunity 
servus corruptus, no ex hujusmodi should incite others to act in the same 
impunitate et in alium servum qui criminal way towai*ds a slave more easy 
facile possit comimpi, tale f acinus a to corrupt, 
quibusdam perpetretur. • 

Gai. hi. 198 ; C. vi. 2. 20. 

Was the slave corrupted? No; he had given a signal proof 
of his fidelity. Was the thing stolen ? No ; the owner had con- 
sented to its being taken. Thus had reasoned those who refused 
either action, Justinian avoids these subtleties, and decides that 
crime shall at any rate be i)unished, and reparation be made for 
a wrongful act. 

9. Tnterdum etiam liberorum 9. Sometimes there may bo a theft 
homiiium furtum tit, veliiti si (pus of free persons, as, if one o^ our chil- 
liberorum nostrorum <jui in potes- dren in our power is carried away, 
tate nostra sit, subreptus fuerit. 

Gai. hi. 199. 

Gains adds, as an examjde, the case of a wife ht mmw being 
stolen. It was not the value of the person stolen which in such 
cases formed the measure of tlie ])enalty, for the value of a free 
jierson was inappreciable ; but it was the loss occasioned by the 
theft to the person in whose jiower the subji'ct of the theft was. 

10. Alicpiando etiam ana* rci 10. A man may oven commit a 

furtum (piisipie committit, voluti si theft of liis own j>ro]><‘rty, as, if a 
debitor rem qiiam creditor! pignoris debtor takes fi*om a creditor a tiling 
causa dedit, subtraxorit. he has pledged to liim. 

Gai. iii. 200. 


11. Tnterdum furti tciietur (jui 
ipse furtum non fecit, qualis est 
cujus ojiG consilio furtum factum est. 
In (]Uo numerd est, (pii tibi nummos 
excussit ut alius eos raperet, ant 
tibi obstitit ut alims rem tuam exci- 
peret, aut oves tuas vel boves fugavit 
lit alius eas caperet ; et hoc veteros 
scripserunt do eo qui paimo ruhro 
fugavit amientum. Sod si quid eo- 
rum per lasciviaro, et non data opera 
ut fui*tum admitteretur, factum est, 
in factum actio daii debet. At uhi 
ope Msevii Titius furtum fecerit, 
amho furti tenentur. Ope consilio 
ejus quoque furtum admitti videtur, 
qui scalas forte fenestris supposuit, 
aut ipsas fenestras vel ostium efiregit 
ut alius furtum faceret ; ^luve fer- 


11. A ])erson may he liable to an 
action of theft, although he has not 
himself committed a theft, as, for in- 
stance, a person who has lent his aid 
and planned the crime. Among such 
is one who makes your money fall 
from your hand that another may seize 
upon it ; or has placed himself in your 
way that another may carry ofi’ some- 
thing belonging to you ; or has driven 
your sheep or oxen that another may 
make away with them, or, to take an 
instance given by the old lawyers, 
frightens a herd with a piece of scarlet 
cloth. But if such acts are only the 
fruit of reckless folly, with no design 
of assisting in the commisHion of a 
theft, the proper action is one in far- 
turn. But if Mmvius assists Titius to 
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TaxcuBiita ad affinngdnduDQ) ant scalas 
ut fenestris aupponerentur, oommo- 
daverit, sciens cujua gratia oommo- 
day6rit. Certe qui nullam opem ad 
lurtuiQ faciendum adhibuit, sed tan- 
tum consilium dedit atque hortatus 
est ad f urtum f aciendtinii non tenetur 
furtL 


Gai. iii. 202 ; D. xlviL 

12. Hi qui in parentum vel do- 
miuorum potestate sunt, si rem eis 
subripiant, furtum quidem illis fa- 
ciunt, et res in furtivam causam 
cadit, nec ob id ab ullo usucapi 
potest antequam in domini potes- 
tatem revertatur : sed furti actio non 
nascitur, quia nec ex alia uUa causa 
potest inter eos actio nasci. Si vero 
ope consOio alterius furtum factum 
fuerit, qiiia utique furtum commit- 
titur, convenienter ille furti tenetur, 
<piia verum est oi)e consilio ejus fur- 
ium factum esse. 


D. xlvii. 2, 17 ; 

13. Furti autem actio ei competit 
cujus interest rem salvam esse, licet 
dominus non sit. Itaipie nec domino 
aliter oompetit, quam si ejus intersit 
rem non perire. 


Gai. 


commit a robbery, both are liable to an 
action of theft. A person, again, as- 
sists in a theft who places ladders 
under a window, or breaks a window 
or a door, that another may commit a 
theft ; or who lends tools to break 
a door, or ladders to place under a 
window, knowing the purpose to which 
they are to be applied. But a person 
who does not actually assist, but only 
advises and urges the commission of 
a theft, is not liable to an action of 
theft. 

2. 64. 4 ; D. xlvii. 2. 36. 

12. Those who are in the power of 
a parent or master, if they steal any- 
thing belonging to the person in whose 
power they are, commit a theft. The 
thing stolen, in such a case, is con- 
sidered to be furtiva, and therefore 
no right in it can be acquired by usu- 
capion before it has returned into the 
hands of the owner ; but no action of 
theft can be brought, because the re- 
lation of the parties is such, that no 
action whatever can arise between 
them. But if the theft has been com- 
mitted by the assistance and advice of 
another, as a theft is actiially com- 
mitted, this person will be subject 
to the action of theft, as a theft is 
undoubtedly committed through his 
means. 

D. xlvii. 2. 36. 1. 

13. An action of theft may be 
brought by any one who is interested 
in the safety of the thing, although he 
is not the owner ; and the proprietor, 
conse(iuently, cannot bring this action 
unless he is interested in the thing no o 
perishing. 

ii. 203. 


The right to bring the actio furti may belong to several per- 
sons at the same time. For instance, both the owner and the 
usufructuary had sufficient interest in the thing to support an 
action. But mere interest in a thing was not sufficient unless 
the thing had been delivered to, and was or had been in the pos- 
session of, the plaintiff. A person, for instance, to whom a thing 
was due by stipulation could not bring an actio furti if the 
thing was stolen ; he could only compel the actual owner to allow 
him to bring an actio furti in the owner’s name ; nor could a cre- 
ditor bring an actio furti for a thing stolen from his debtor. (D. 
xlvii. 2. 14. 1. 49.) 
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14. Unde constat creditorem de 14. Hence, a creditor may bring 
pignore subrepto furti actione agere this action if a thin^ pledged to him 
posse, etiamsi idoneum debitorem is stolen, although his debtor is sol> 
habeat, quia expedit ei pignori po- vent, because it may be more advan- 
tius incumbere (juam in personam tageous to him to rely upon his pledge 
agere : adeo quidem ut, <]^uamvis than to bring an action against lus 
ipse debitor earn rem subnpuerit, debtor persomdly ; so much so, that 
nihilominus creditori competit actio although it is the debtor himself that 
furti. has stolen the thing pledged, yet the 

creditor can bring an action of theft. 

GiJ. iiL 204. • 


15. Item si fuUo polienda curan- 
dave, aut sarcinator sarcienda ves- 
timenta mercede certa acceperit, 
eaque furto amiserit, ipse furti 
habet actionem, non dominus ; quia 
domini nihil interest earn rcm non 
perisse, cum judicio locati a fullone 
aut sarcinatore rem s\iam persequi 
potest. Sed et bonsB fidei emptori 
subrepta re quam emerit, quamvis 
dominus non sit, omnimodo competit 
furti actio, quemadmodum et cre- 
ditori. Fulloni vero et sarcinatori 
non aliter furti competere placuit, 
quam si solvendo sint, hoc est, si 
domino rei a 38 tiinationem solvere 
possint ; nam si solvendo non sunt, 
tunc (piia ab eis suiim dominus con- 
sequi non possit, ipsi domino furti 
competit actio, quia hoc casu ipsius 
interest rem salvam esse. Idem est, 
et si in partem solvendo sint full© 
aut sarcinator. 


15. So, too, if a fuller receives 
clothes to clean, or a tailor receives 
them to mend, for a certain fixed sum, 
and has them stolen from him, it is he 
and not the owner who is able to bring 
an action of theft, for the owner is not 
considered as interested in their safety, 
having an action locatif by which he 
may recover the thing stolen, against 
the fuller or tailor. But, if a thing 
is stolen from a hotui fide purchaser, 
he is entitled, like a crediijpr, to an 
action of theft, although he is not the 
proprietor. But an action of theft is 
not maintainable by the fuller or tailor, 
unless he is solvent, that is, unless he 
is able to pay the owner the value of 
the thing lost; for if the fuller or 
tailor is insolvent, then the owner, as 
he cannot recover anything from them, 
is allowed to bring an action of theft, 
as he has in this case an interest in 
the safety of the thing. And it is the 
same although the fuller or tailor is 
partially solvent. 


Gai. iii. 205 ; D. xlvii. 2. 20. 1. 

The owner has no interest in recovering the penalty if he can 
get compensation from the j)erson whose services he has hired to 
the full amount of any loss he sustains by the theft ; but he 
would still be able to bring an action, i.c. a vindication an actio 
ad exhibendufin or a condictioy to get the thing itself, or its value, 
from the thief. 


10. Qum de fullone et sarcinatore 
diximns, eadem et ad eum cui com- 
modate res est, transferenda veteres 
existimabant ; nam, ut ille fullo mer- 
cedem accipiendo custodiam prajstat, 
ita is (juoque qui commodum utendi 
percipit, similiter necesse habet cus- 
todiam pnestare. Sed nostra pro- 
videntia etiam hoc in nostris deci- 
sionibus emendavit, ut in domini 
voluntate sit, sive commodati ac- 
tionem adversus eum qui rem com- 
modatam accepit, movere Aeaiderat, 


16. What we have said of the fuller 
and tailor was applied by the ancients 
to the borrower. For as the fuller by 
accepting a sum for his labour makes 
himself answerable for the safe keejK 
ing of the thing, so does a borrower 
by accepting the use of the tiling he 
borrows. But our wisdom has intro- 
duced in our decisions an improve- 
ment on this point, and the owner may 
now bring an action ccmmiodati against 
the borrower, or of theft against the 
thief ; but when once his choice is 
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sive furti adveraus eum qui rem sub- 
ripuit, et alterutra earum electa do- 
minum non posse ex poenitentia ad 
alteram venire actionem. Sed si 
quidem fiirem elegerit, ilium qui 
rem utendam accepit, penitus libe- 
rai'i ; sin autem commodator veniat 
adversus eum qui rem utendam ac- 
cepit, ipsi quidem nullo modo com- 
petero posse adversus furem furti 
actionem, eum autem qui pro re 
commodata convenitur, posse ad- 
versus furem furti habere actionem: 
ita tamen, si dominus sciens rem esse 
suf>reptam, adversus eum cui res 
ct)mmodata fuit, pervenit. Sin au- 
tem nescius, et dulutans rem non 
esse ajuid eum, oommodati actionem 
iustituit, postea autem re comperta 
voluit remittero <iuidem commodati 
actionein, ad furti autem pervenire, 
tunc licentia ei concedatur et ad- 
versus furem venire, nullo obstaculo 
ei o])p()n^ndo, (pioniam incertus con- 
stitutus mo vit adversus eum qui rem 
utendam accepit, commodati actio- 
nem, nisi domino ab eo satisfactum 
ost. Tunc etenim omnimodo furem 
a domino quidem furti acti(»ne libe- 
rari, siq>positum autem esse ei (pii 
pro re sibi commodata domino satis- 
focit ; cum manifestissimum est, 
etiamsi ab initio dommus actionem 
commodati iustituit igiianis rem esse 
subreptam, j)OBtea autem hoc ei cog- 
nito adversus furem transivit, omni- 
modo liberari eum (pii rem commo- 
datani acceiut, (luemcuimpie causic 
exitiim dominus adversus furem 
habuerit : eadem detinitione obti- 
nente, sive in partem sive in solidum 
solvendo sit is qui rem coiumodatam 
accei>it. 

Gai. iii. 206 ; 

17. Sed is apud quern resdeposita 
est, custodiam non pnestat ; sed tan- 
tum in eo obnoxius est, si quid ipse 
dolo malo fecerit. Qua de causa, si 
res ei subropta fuerit, ({Uia resti- 
tiicndie ejus rei nomine depositi non 
tenetur, nec ob id ejus interest rem 
salvam esse, furti agerc non i)otest ; 
sed furti actio dtimino competit. 


made, he cannot change his mind and 
have recourse to the other action. If 
he elects to sue the thief, the borrower 
is quite freed ; if he elects to sue the 
borrower, he cannot bring an action of 
theft against the thief, but the bor- 
rower may, that is, provided that the 
owner elects to sue the borrower, 
knowing that the thing has been stolen . 
If he is ignorant or uncertain of this, 
and therefore sues the borrower, and 
then subsequently learns the true state 
of the case, and wishes to have re- 
course to an action of theft, he will be 
permitted to sue the tliief without any 
difficulty being thrown in his way, for 
it was in ignorance of the real fact 
that he sued the borrower ; unless, 
indeed, his claim has been satisfied by 
the borrower, for then the thief is 
<£uite free from any action of theft on 
the part of the owner, but the borrower 
takes the jdace of the owner in the 
power of bringing this action. On the 
other hand, it is very evident that if 
the owner originally brings an action 
commodatiy in ignorance that the thing 
has been stolen, and subsecpiently 
learning this, jirefersto proceed against 
the thief, the borrower is thereby en- 
tirely freed, whatever may be the issue 
of the suit against the thief ; as, in 
the previous case, the thief would be 
freed as against the lender, wliether 
the borrower was wholly (^r only par- 
tially able to satisfy the claim against 
him. 


C. vi. 2. 22. 1, 2. 

17. A depositary is' not answerable 
for the safe keeping of the thing de- 
posited, but is only answerable for 
wilful wrong ; therefore, if the thing 
is stolen from him, as he is not bound 
by the contract of dejiosit to' restore 
it, and has no interest in its safety, 
he cannot bring an action of theft, but 
it is the owner alone who can bring 
this action. 


Gai. iii. 207. 

We must, in all cases of theft, bear in mind that an actio furti 
might also be brought against any one who had ‘ o-pc consilio ’ 
participated in the theft, and the whole' amount of the penalty 
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eould be recovered separately against each thief and each person 
taking an indirect part in the theft. (D. xlvii. 2. 21. 9.) 

Custodiam non pr(Pstat is equivalent to saying that he is not 


answerable for culpa levis. 

18. In summa sciendum est qua^- 
situm esse an imjmbes, rem alienam 
amovendo, furtum facial \ Et placet, 
(piia furtum ex aifectu consistit, ita 
demum obligari oo crimine impube- 
rem si proximus pubertati sit, et ob 
id intelligat se delinquere. 


Gai. 


18. It should be obsen^ed, that the 
question has been asked whether, if a 
person under the age of puberty takes 
away the property of another, he com- 
mits a theft. The answer is, that as it 
is the intention that makes the tlieft, 
such a person is only bound by the 
obligation springing from the delict if 
he IS near the ago of jniberty, and 
consequently undci*stands that he com- 
mits a crime. 

iii. 208. 


19. Fiirti actio, sive dupli sive 
quadnipli, tantuin ad ixenju perse- 
cutiononi pertinet ; nam ipsius rei 
persecutionem extrinsecus liabet do- 
minus, (plain aut vindicando aut con- 
dicendo potest auferre. 8ed vindi- 
catio (pudem adversus possessorem 
est, sive fur fpse possulet, sive alius 
(pulibet ; condictio aiitem adversus 
fureiu ipsuni heredemve ejus, licet 
non posbideat, competit. 


19. The action of theft, whether 
brought to recover double or (piad- 
rujile, lias no other object than the re- 
covery of the penalty. For the owner 
has also a means of recovering the 
thing itself, either by a mmilvaiw or a 
amhetio. The former may be brought 
against the possessor, whether the 
thief or any one else ; the latter may 
be brought against the thief ortho heir 
of the thief, although not in possession 
of the thing stolen. 


Gai. iv. 8 ; D. xlvii. 2. 54. 3. 


The thief and those who assisted him had to pay a jienalty as 
a ])unishinent for their wrong-doing; but something more re- 
mained for the thief himself to do ; he had to restore the thing 
stolen or its value. The owner could bring a vlndicatio or an 
actio ad e,rhibcndum ^ which were botli acfioncs arhitraria * ; that 
is, the thief was directed to restore the thing or exhibit it, and it‘ 
lie did not do so, then the judge condemned liiin to pay what 
under the circumstances it was reasonable he should jiay. These 
artiones might be brought against any jiossessor, against the thief, 
or any one wlio had received possession from the thief. As a 
general rule the jierson who could bring a omdicatio could not 
bring a condictio for the same thing ; for in the vindicatio he as- 
serted that the property in the thing was his, whereas in the con- 
diet to he asserted that the defendant dare oportere, ought to make 
over the property in the thing to him, and these were inconsistent 
assertions. In the case of theft, however, the plaintiff had an 
option given him in odiofurum (Tit. 6. 14 and it might sometimes 
be advantageous to have this option. For examjile, the thing might 
have perished, an^ it was a rule that I'es ejctiacta* oindicari non 
possnnt, ExtinctCB res, licet oindicari non possint, candid tanien 
fur thus possunt {Q(A1, ii. 79). 

This condictio might *be brought against the heirs of the thief, 

n D 
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whereas the actio furti, which inflicted a punishment for a per- 
sonal wrongful act, could only be brought against the thief him- 
self. Every action against a thief or those who assisted him 
might be brought by the heirs of any one entitled to bring it. 
(See Tit. 12.) 

Tit.il DE bonis VI RAPTIS. 

Qui res alienas rapit, tenetur qui- A person who takes a thing belong- 

(leni etiam furti : quis enim magis ing to another by force is liable to an 
alicnam reni invito domino con- action of theft, for who can be said 
trectat, quam qui vi rapit I Ideoque to take the property of another more 
recte dictum est, eum improbum against his will than he who takes it 
f iirem esse ; sed tamen propriam ac- by force i And he is therefore rightly 
tionem ejus delicti nomine praotor said to be an improhus fur. The 
introduxit, qum appellatur vi })ono- i>rietor, however, has introduced a 
rum raptor um, et est intra annum peculiar action in this case, called 
quadrupli, post annum simpli. Quie vi bonmmi raptormn ; by which, if 
actio utilis est, etiam si quis unam brought within a year after the rob- 
rem licet minimam rapuerit. Qua- bery, quadruple the value of the thing 
druplum aiitem non totum ptena est, taken may be recovered; but if brought 
et extra ikenam rei persecutio, sicut after the expiration of a year, then the 
in actione furti manifesti diximus ; single value only cjin be recovered, 
sed in quadruple inost et rei perse- This action may be brought even 
cutio, ut pcena tripli sit, sive com- against a jierson who has only taken 
prehendatur raptor in ipso delicto, by force a single thing, and one of the 
sive non: ridiculum est enim levioris most trilling value. But this qua- 
conditionis esse eum ({\ii vi rapit, druple of the value is not altogether a 
(juaiu (pii clam auiovot. penalty, as in the action of fnrtum 

wanifestum ; for the thing itself is in- 
cluded, so that, strictly, the penalty 
is only of three times the value. And 
it is the same, whether the robber was 
or was not taken in the actual com- 
mission of the crime. For it would 
be ridiculous that a person who uses 
force should bo in a better condition 
than he who secretly commits a theft. 

Gai. iv, 8. 

The edict of the prretor, introducing this action, ran as fol- 
lows : Si cut (lolo hominibus coactis^ damni quid factum 

esae dicetvr, sive nijus bona rapta esse dicentur : in euniy qui id 
feeisse dicitur judicium dtdm, (D. xlvii. 8. 2.) 

It was necessary that the act of violence should be committed 
with evil intent (^dolo malo). If, for instance, a publicanus car- 
ried off a flock of sheep, thinking that some offence had ^been 
committed against the lex rectigalisy although he was mistaken, 
this action could not be brought against him. (D. xlvii. 8. 2. 20.) 
Even if the thief was alone, or one thing, however small, were 
carried off, yet the action might be brought although the words 
hominibus cooctis and bona rapta occur in the edict. It, like the 
action of theft, could only be brought if the thing or things taken 
were moveables. (C. ix, 33. 1.) 

The text explains how the amount recovered under it differed 
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from that recovered under an actio furti. Under the actio vi honoruoi 
raptonim the thing itself was recovered, or its value if the thief no 
longer had it in his jiossession, and also three times the estimated 
value of the thing itself; while actio furti was only penal. 
(See paragr. 19 of last Title.) 

The })laintifF might, if he pleased, bring the actio furti in- 
stead ; and he might bring this action after the expiration of a 
year prevented his bringing that ‘ vi honorum raptpnnn,^ 

This action united in its effects the vindicatio or condivfio^ and 
also the recovery of a jienalty. As it was jiartly ])enal, it could 
not be brought against the heirs of the thief. (I), xlvii. 8. 2. 27.) 
Tiie offence of taking goods by force could also be made the sub- 
ject of a criminal charge. (Tit. 18. 8.) 


1. Quia taiiien ita competit luvc 
actio, si dolo malo qiiiscpie rapuerit, 
qiii alupio errore iiuluotus aiiam rem 
oHse cxistimans ct iuiprudeus juris 
eo aiiiiuo rapuit, quasi douiiuo liceat 
etiaiii per vim roiu suaiu auferro a 
possessorihus, ahsolvi debet : cui 
scilicet conveniens est, nec furti 
teneri cum (j^ii eodem hoc aninio 
rapuit. Sed ne, dum talia excogi- 
tentur, inveniatur via per <juaiu rap- 
tores imjmne su.'uu exerceant avari- 
tiam, melius divalilms constitutiom- 
bus j)ro liac parte prospectuni est, ut 
nemini liceat vi rapero rem mobiiem 
vel se inoventem, licet siiam eamdeui 
rem existimet : sed si cpiis contra 
statuta fecerit, rei quidem sum do- 
niinio cadere ; sin autem alieiia sit, 
])ost restitutionem ejus etiam msti- 
mationem ejusdem rei pnestare. 
Quod non sidum in mobilibus rebus 
qum rapi possunt, const ituti ones ob- 
tinere ceiisuerunt, sed etiam in in- 
vasionibus (pim circa res soli Hunt, 
ut ex liac causa omni raiuiia homines 
abst meant. 


D. xlvii. 8. 2. 


1. As, however, this action can 
only be brought against a iierson who 
robs with the intent of committing a 
wilful wrong, if any one takes l)y force 
a thing, thinking himself, by a mistake, 
to be the owner, and, in ignonince of 
the law, believing it permitteu to an 
owner to take away, even by force, a 
thing belonging to himself from jitu’- 
sons in wdiose possession it is, he 
ought to be held discharged of this 
action, nor in such a case would he be 
liable to an action of theft. Ihit lest 
robbers, under the cover of such an 
excuse, should find means of gi'atifying 
their avarice with impunity, the im- 
perial constitutions have made a wise 
alteration, by providing th«at no one 
may cany off by force a thing that is 
moveable, or moves itself, although ho 
tliinks himself the owner. If any one 
acts contrary to these constitutnms, he 
is, if tlie thing is his, to cease to be 
owner of it ; if it is not, he is not only 
to restore the thing taken, but also to 
j)ay its value. The constitutions have 
declared these rules applicable, not 
only in the case C)f moveables of a 
nature to bo can’iod ofl* by force, but 
also to the forcible entries made upon 
immoveables, in order that eveiy kind 
of violent robbery may be i)re vented. 

18 ; C. viii. 4. 7. 


The constitution referred to was enactexl in a.d. 389 by 
the Emperors Valentinian, Theodosius, and Arcadius. It pro- 
vided a much more effectual remedy for forcible disturbance than 
had been given by the interdict unde vi. It applied, which the 
interdict did not, to moveables as well as immove.abIes, and it 
not only made the wrongdoer give up the thing, but it made him, if 
he was the owner, lose thctproperl^ in the thing, and, if he w as not 
the owner, pay its value. (See Tit. 15. 6.) 

D D 2 
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2. Sane inhac actione nonutique 2. In this action it is not necessary 
expectatur rem in bonis actoris esse ; that the thing should have been part 
nam sive in bonis sit sive non sit, si of the goods of the plaintiff; for whether 
tamen ex bonis sit, locum hsec actio it has been part of his goods or not, 
habebit : quare sive locata, sive com- yet if it has been taken from among his 
modata, sive pignorata, sive etiam goods, the action may be brought, 
deposita sit apud Titium, sic ut in- Consequently, if anything has been 
tersit ejus earn rem non auferri, let, lent, or given in pledge to Titius, 
veluti si in re deposita culpam quo- or deposited with him, so that he has 
qne promisit, sive bona fide possi- an interest in its not being taken away 
deat, sive usumfrUctum in ea quis by force, as, for instance, he has en- 
habeat, vel quod aliud jus ut in- gaged to be answerable for any fault 
tersit ejus non rapi, dicendum est committed respecting it ; or if he pos- 
competere ei hanc a^ionem, ut non sesses it hona Jide, or lias the usufruct 
dominium accipiat, sed illud solum of it, or has any other legal interest in 
quod ex bonis ejus qui rapinam pas- its not being taken away by force, this 
BUS est, id est, quod ex substantia action may be brought, not to give him 
ejus ablatum esse proponatur. Et the ownership in the thing, but merely 
generaliter dicendum est, ex quibus to restore him what he has lost by the 
causis furti actio competit in re clam thing being taken away from out of 
facta, ex iisdem causis omnes habere his goods, that is, from out of his pro- 
hanc actionem. perty. And generally, we may say, 

that the same causes which would give 
rise to an action of theft, if the theft 
is committed secretly, will give rise 
to this action, if it is copimitted with 
force. 

D. xlvii. 8. 2. 22-24. 

In order to make the punishment of an open and flagrant 
violation of law more severe than that of a secret theft, the very 
slightest interest in the thing taken was sufficient to enable a 
plaintiff to bring the action vi ho?ior?im raptorum. For instance, 
a mere depositary could bring it, although his interest was not 
great enough to permit of his bringing an actio furti. 


Tit. III. DE LEGE AQUILIA. 

Damni injuriee actio constituitur The action damni injnrim is esta- 
per legem Aquiliam: cujus primo blished by the lex Aquilia, of which 
capito cautum est ut si quis alienum the first head provides, that if any one 
hominem, alienamve quadrupedem shall have wrongfully killed a slave, or 
< 1 U 80 pecudum numoro sit, injuria a four-footed beast, being one of those 
Occident, quanti ea res in eo anno reckoned among cattle, belonging to 
plurimi fuerit, tantum domino dare another, he shall be condemned to pay 
damnetur. the owner the greatest value which the 

thing has possessed at any time within 
a year previously. 

Gai. iii. 210. 

The lex Aquilia was, as Ulpian informs us (D. ix. 2. 1), a 
plehiscitvm made on the proposition of the tribune Aquilius. It 
made an alteration in all the previous laws, including those of the 
Twelve Tables, which had treated of damage wrongfully done 
{de damno injuria), Theophilus says it was passed at the time of 
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the secession of the plebs, meaning, probably, that to the Janicu^ 
lum/m the year 468 a.u.c. (Paraphrase on paragr. 15.) 

A fragment of Gains in the Digest (D. ix. 2. 2) contains the 
terms of this first head of the lex Aquilia : ‘ Qui servurn servamve 
alienum alienamve quadrupedem vel pecudem injuria occiderit^quanti 
id in eo anno plurimi fuerit, tantum (BS dare domino damnatus esto^ 

1. Quod autem non priecise de 1. As the law does not speak gene- 
quadrui^ede, sed de ea tantum quas rally of four-footed*beasts, but only of 
pecuduiii numero est, cavetur, eo those which are reckoned among cattle, 
pertinet ut neque de feris bestiis we may consider its provisions as not 
neque de canibus cautuin esse in- applying to dogs or wild animals, but 
telbgamus, sed de ‘iis tantum quae only to animals which may be proi)erly 
proprie pasci dicuntur, (i[uales sunt said to feed in herds, as horses, mules, 
equi, mull, asiiii, oves, boves, caprm. asses, sheep, oxen, goats, and also 
De suibiis quo(j[ue idem placuit ; swine, for they are included in the 
nam et sues pecudum appellatione term cattle, for they feed m herds, 
contmentur, quia et hi gi’egatim Thus Homer says, as -^liiis Marcianus 
pascuntur. Sic denique et Homerus quotes in his Institutes: — 
in Odyssea ait, sicut ^lius Marcia- ‘ You will find him seated by his 
nils in suis Institutionibus refert : — swine, and they are feeding by the 
rovyt avttraL nafnifitvop * ai rock of Corax, near the spijing Are- 
H vk^iovToi thusa.’ 

If/q/ Kopa»eog Trivfiyy tTri rg Kgtjvg 
'AptOovfrg, 

D. xi. 2. 2. 2; D. xxxii. 05. 4. 


The passage is from Od, 13. 407. 

2. Injuria autem occidero intolli- 2. To kill wrongfully is to kill 

gitur, qui nullo jure occidit. Itaqiie without any right ; conseipiently, a 
latronem qui occidit, non tenetur, jierson who kills a thief is not liable 
iitiijue si aliter periciilum etfugcre to this action, that is, if he could not 
non potest. otherwise avoid tlie danger with which 

he was threatened. 

D. ix. 2. 5, i)r. and 1. 

It was not necessary to consider the intent with which the 
damage was done. Was it done ‘ nullo Jure ? ’ if so, the lex 
Aquilia applied. 

• 

3. Ac ne is quidem hac lege to- 3. Nor is a person made liable by 
netur, qui casu occidit, si modo this law, who has killed by accident, 
culpa ojus nulla inveniatur ; nam provided there is no fault on his pai*t, 
alioquin non minus quam ex dolo for this law punishes fault as well as 
ex culpa quisquo hac lege tenetur. wilful wrong-doing. 

Gai. iii. 202. 211. 

4. Itaque si quis dum jaculis 4. Consequently, if any one playing 
ludit vel excrcitatiir, transeuntem or practising with a javelin, pierces 
seiwum tuum trajecerit,distinguitur: with it your slave as he goes by, there 
nam si id a milite in campo eove is a distinction made ; if tlie accident 
ubi solitum est exercitari, admissum befalls a soldier while in the cainp, or 
est, nulla culpa ejus inteUigitur ; other place api)ropriated to military 
si alius tale quid admisit, cifipm reus exercises, there is no fault in the soldier, 
est. Idem juris est de milite, si in but there would be in any one else 
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alio loco quam qui exercitandis 
militibus destinatus est, id admisit. 


D. ix. 

5. Item si piitator, ex arbore de- 
jecto ramo, servum tuum transeun- 
tem Occident : si prope viam pub- 
licam aut vicinalem id factum est, 
neque proclamavit ut casus evitari 
possit, ciilpaj reus est ; si procla- 
inavit, nec ille curavit cavere, extra 
culpani est putator. -^Eque extra 
culpain esse intelligitur, si seorsum 
a via forte vel m medio fundo 
ciedebat, licet non proclamavit ; (juia 
in eo loco nulli extraneo jus fuerat 
versandi. 

B. ix. 

G. P^notorea si nicdicus qui ser- 
vum tuum secuit, dereli(pierit cura- 
tionem, atque oh id mortuus fuorit 
sorvus, culpje reus est. 


besides a soldier, and the soldier him- 
self would be in fault if he inflicted 
such an injury in any other place than 
one appropriated to military exercises. 

2. 9. 4. 

5. If, again, any one, in pruning a 
tree, by letting a bough fall, kills your 
slave who is passing, and this takes 
place near a public way, or a way be- 
longing to a neighbour, and ho has not 
cried out to make persons take care, 
lie is in fault ; but if he called out, and 
the passer-by would not take care, he 
is not to blame. He is also equally 
free from blame if he was cutting far 
from any public way, or in the middle 
of a field, even though he has not 
called out, for by such a place no 
stranger has a right to pass. 

2. 31. 

C. So, again, a physicijiii who has 
performed an (q)eration on your slave, 
and then neglected to attend to his 
cure, so that the slave dies, is guilty of 
a fault. 


7. Imperitia quoque culpa? ad- 
numeratur : veluti si medicus ideo 
servum tuum occidcrit, (juod cum 
male secuerit, aut \)erperam ei me- 
dicamentum dederit. 


7. Unskilfulness is also a fault, as, 
if a ])hysician kills your slave by un- 
skilfully j>erformi ng an operation on 
him, or by gndng him wrong medicines. 


B. ix. 2. 7, 8 ; B. ix. 2. 8 ; B. 1. 17. 132. 


8. Impetu quoque mularum, quas 
mulio propter imperitiam retinere 
non potuerit, si servus tuus op- 
pressus fuerit, culpm reus est mulio ; 
sed et si propter infinnitatem eas 
retinere non potuerit, cum alius 
fimiior retinere potuisset, mipie 
culpfe tenetur. Eadem x>l‘'ic'icrunt 
de eo quoque qui, cum equo vehe- 
retur, impetum ejus aut propter 
infirmitatem aut propter imx)eritiam 
suam retinere non x)otuerit. 

B. ix. 

9. His autem verbis legis, quanti 
id eo anno plurimi fuerit, ilia sen- 
tentia exprimitur, ut si quis homi- 
nem tuum qui hodie claudus aut 
mancus aut luscus erit, occiderit, 
qui in eo anno integer et pretiosus 
fuerit, non tanti teneatur quanti 
hodie erit, sed quanti in eo anno 
plurimi fuerit. Qua ratione credi- 


8. So, too, if a muleteer, through 
his want of skill, cannot manage his 
mules, and runs over your slave, he is 
guilty of a fault. As, also, he would 
be if he could not hold them in on 
account of his weakness, provided that 
a stronger man could have held them 
in. Tile same decisiV)n8 apply to an 
unskilful or infinn horseman, unable 
to manage his horse. 


2 . 8 . 1 . 

9. The words above quoted, ‘the 
greatest value the thing has possessed 
at any time within a year iireviously,’ 
mean that if your slave is lalled, being 
at the time of his death lame, maimed, 
or one-eyed, but having been within a 
year quite sound and of considerable 
value, the person who kills him is 
bound to ‘pay, not his actual value, but 
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turn est poenalem esse hnjus legis 
actionem, quia non solum tanti 
quisque obligatur quantum damni 
dederit, sed aliquando longe pluris : 
ideoque constat in heredem earn 
actionem non transire, queo trans- 
itura fuisset, si ultra damnum num- 
qiiam lis mstimaretur. 

Gai. iii. 214 ; 

10. lUud non ex verbis legis, sed 
ex interpretatione placuit, non so- 
lum perempti corporis mstimatio- 
ncm habendani esse, secundum ea 
qiue diximus, sed eo amplius quid- 
quid prieterea percmpto eo cor]>ore 
damni nobis alia turn fuerit : veluti 
si servum tuum Ireredem ab aliquo 
institutum antea quis occiderit, 
quam jussu tuo adiret, nam heredi- 
tatis quoque amissm rationem esse 
habendani constat. Item si ex pari 
mularum unam, vel ex quadriga 
e(juoriim unum occiderit, vel ex 
coimedis umis servus occisus fuerit, 
non solum occisi fit mstimatio; sed 
eo amplius id quocpie computatur, 
(juanti depretiati sunt qui super- 
sunt. 

Gai. iii. 212 ; 

11. Libenim autem est ei cujus 
servus occisus fuerit, et judicio pri- 
vate legis A(juili{e damnum perse- 
(pii, et capitalis criminis eum reum 
facere. 

Gai. i 


the greatest value he ever possessed 
within the year. Hence, this action 
may be said to be penal, as a person is 
bound under it not onlyfor the damage 
he has done, but for much more ; and, 
therefore, the action does not pass 
against his heir, as it would have done 
if the condemnation had not exceeded 
the amount of the actual damage. 

D. ix. 2. 23. 3. 8. 

• 

10. It has been decided, not by 
virtue of the actual wording of the 
law, but by interpretation, that not 
only is the value of the thing perish- 
ing to be estinnited as wo have said, 
but also the loss which in any way we 
incur by its perishing ; as, for instance, 
if your slave having been instituted 
heir by some one is killed before he 
enters at your command on tlie inhei'it- 
ance, the loss of the inheritance should 
be taken account of. So, too, if one 
of a pair of mules, or of a set of f<»ur 
horses, or one slave of a band of come- 
dians, is killed, account is to be taken 
not only of the value of the thing 
killed, but also of the diminished value 
of what remains. 

D. ix. 2. 22. 1. 

11. The master of a slave who is 
killed may bring a private action for 
the damages given by tlie l(‘X AqmUa, 
and also brmg a caj)ital action against 
the murderer. 

ii. 213. 


A crimen capitate was one which affected the caput of the 
condemned. The lex CoT^eUa (D. ix. 2. 23. 9 ; see also Title 18. 
5, of this Book) gave the master the power to bring a criminal 
accusation against the murderer. The Code (lii. 35. 3) contains 
a rescript of the Emperor Gordian, stating it as undoubted law 
that a criminal accusation did not prevent a master also bringing 
a private action under the lex Aquilia. 

Vl. Caput secundum legis Aqui- 12. The second head of the Xt'x 
lim in usu non est. Aquilia is not now in use. 

Gai. iii. 215 ; D. ix. 2. 27. 4. 

We learn from Gains (Gai. iii. 215) that the second head of 
the lex Aquilia gave an action for the full value of the injury 
sustained to a stipulator, whose claim was extinguished by an ad- 
stipulator releasing the debtor by acceptilation. (See Bk. iii. 
Tit. 29.) The stipulator might also bring an actio mandati 
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against the adstipulator, if he preferred doing so ; but, as we see 
from Title 16 of this Book (paragr. 1), proceeding under the lex 
Aquilia gave the plaintiff the advantage of having the amount he 
recovered doubled if the defendant denied his liability. 

13. Capite tertk) de omni cetero 13. The third head provides for 
dainno cavetur. Itaque si quis every kind of damage ; and, therefore, 
.servum, vel earn quadrupedem quae if a slave, ora four-footed beast of those 
l)ecudum nuinero est, vulneraverit, reckoned among cattle, is wounded, 
sive cam quadrupedem quae pecu- or a four-footed beast of those not 
diim numero non est, veluti caneni reckoned among cattle, as a dog or 
aiit feram bestiam vulneraverit aut wild beast, is wounded or killed, an 
Occident, hoc capite actio consti- action may be brought under the third 
tuitur. In ceteris quoque omnibus head. Compensation may also be ob- 
aniiualibus, item in omnibus rebus tained under it for all wrongful injury 
(pue anima carent, damnum injuria to animals or inanimate things, and, 
(latum hac parte vindicatur : si (jiiid in fact, for anything burnt, broken, or 
enim ustum aut niptum aut frac fractured, althougli tlie word broken 
turn fiierit, actio ex hoc ca])ite con- (tuftfum) would have sufficed for all 
stituitur, (piamquam jjoterat sola these cases ; for a thing is rvptam 
rupti appellatio in omnes istas which is in any way spoilt 

causas sufficere ; ruptum enim in- so that not only things fractured or 
telligitu^, quod quoquo modo cor- burnt, but also things cut, bruised, 
ruptum est. Unde non solum spilt, or in any way destroyed or dete- 
fracta aut usta, sed etiam scissa et norated, may be said to Jie rupta. It 
collisa et eflusa, ot quoquo modo has also been decided, that any one 
pcrempta atcjue deteriora facta, hoc who mixes anything with the oil or 
verbo coiitinentur ; deni(pie respon- wine of another, so as to spoil the 
sum est, si quis in alieiium vinum goodness of the wine or oil, is liable 
aut oleum id uamiserit cpio naturalis under this head of the lex A<iuilia. 
bonitas vini aut olei corrumperetur, 
e\ hac parte legis eum teneri. 

Gai. lii. 217; D. ix. 2. 27. 15. 

The terms of this third head of the A(juilian law are given bv 
Ul])iaii (D. ix. 2. 27. 5): ^C(Pferar\im reram, preeter hominem et 
pecmlem orcisos, si quis alteri dannnim faclt^quod usserit, freperit, 
^'upevit injuria, quanti ea res erif in diehus triyinta proximis, tnn^ 
turn (Es domino dare damnas esto.^ 

14. Illud palam est, sicut ex 14. It is evident that, as a person 
primo capite ita demum quisi^ue is liable under the first head, if by 
teiietur si dolo aut culpa ejus homo wilful injury or by his‘fault he kills a 
aut quadrupes occisus occisave fu- slave or a four-footed beast, so by this 
erit, ita ex hoc capite de dolo aut head, a person is liable for every other 
culpa de cetero damno quemque damage, if there is wrongful injury or 
teneri. Hoc tamen capite, non fault in what he does. But in this 
quanti in eo anno, sed (juanti in case, the oiiender is bound to ^lay the 
diebus triginta proximis res fuerit, greatest value the thing has possessed, 
obligatur is (pii damnum dederit. not within the year next preceding, but 

the thirty days next preceding. 

Gai. iii. 218 ; D. ix 2. 30. 3. 

16. Acne plurimi quidemverbum 16. Even the word plnrimi, i. e. of 
adjicitur ; sed Sabino recte placuit, the greatest value, is not expressed in 
perinde habendam ajstimationem ac this case. But Sabmus was rightly of 
si etiam hac parte plurimi verbum opinion, th^t the estimation ought to 
adjectum fuisset: nam plebem Ro- be made as if this word was in the 
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manam quje Aquilio tribune rogante law, since it must have been that the 
hanc legem tulit, contentam fuisse plebeians, who were the authors of tins 
quod prinia parte eo verbo usa est. law on the motion of the tribune 

Aquilius, thought it sufficient to have 
used the word in the first head of the 
law. 

Gai. iii. 218 ; B. ix. 2. 1. 1. 


16. Ceterum placuit ita demum 
directani ex hac lege actionem esse, 
si quis prtecipuo corpore suo dam- 
num dederit. ideoque in oum qui 
alio inodo damnum dederit, utiles 
actiones dan solent, veluti si quis 
hominem alieimm aut i)ecua ita in- 
cluserit ut fame necaretur, aut ju- 
mentum tarn veheinenter egerit ut 
rumperetur, aut pecus in tantum 
exagitaverit ut pnecipitaretur, aut 
si quis alieno servo persiiaserit ut 
in arborem ascenderet vel in pu- 
teum descenderct, et is ascendendo 
vel descendendo aut mortuus aut 
aliqua corporis parte besus fiierit, 
utiiis actio ^in eum datur. Sed si 
quis alienum servum aut de i)onto 
aut de ripa in llumen dejecerit, et 
is sufibcatus fuerit, eo quod jirojecit 
corpore suo damnum dedisse non 
difficultcr intelligi poterit, ideoque 
qisa lege Aquilia tenetur. 8ed si 
non cori>ore damnum datum, neque 
corpus la3sum fuent, sed alio modo 
damnum alicui contigerit, cmn non 
suiUcit neque directa neque util is 
Acpiilia, placuit, eum cpii obnoxius 
fuerit, 111 factum actione teiieri : 
veluti si quis misericordia ductus 
alienum servum comiieditum sol- 
vent, ut fugeret. 


16. But the direct action under this 
law can only be brought if any one 
has, with his own body, done damage, 
and consequently vtdes actiones are 
given against the person uho does 
damage in any other way, as, for in- 
stance, a utilis actio is given against 
one who shuts up a slave or a beast , so 
as to produce death by hunger : who 
drives a horse so fast as to knock him 
to pieces, or drn^es cattle over a preci- 
luce, or i)ersuades another man’s slave 
to climb a tree, or go down into a well, 
and the slave in climbing or descending 
is killed or maimed. But if any one 
has tiling the slave of another from a 
bridge or a bank into a river, and the 
slave is drowned, then, as he has actually 
flung him down, there can be no diffi- 
culty in deciding that he has caused 
the damage witli his own biKly, and 
conseipiently he is directly liable under 
the l(‘j‘ A< fin It a. But if no damage 
has been done by the body, nor to the 
body, Init damage has been done in 
some other way, the actio dlrecfu and 
the actio utiiis are both inapidicable, 
and an actio in factum is given against 
the wrong-doer ; for instance, if any 
one thi’ough compassion has loosed 
the fetters of a slave, to enable him to 
escape. 


Gal iii. 210 ; D. ix. 2. 63. 1 ; D. iv. 3. T. 7. 


If the ii^ury was done, to use the language of the jurists, 
corpore corjjorl, that is, with direct bodily force, to the body of a 
slave or beast, the actio [Icgis^ Aquilice had place. If it was 
done corporis but indirectly and not corpore, the actio v tills 
Aquilice had place. Jf it was done neither to the body, nor yet 
with^direct bodily force, the actio must be brought ia factum, 
that is, on the [larticular circumstances of the case. 

The directa actio Aquilice could only be brought by the owner ; 
the utiiis might be brought by the possessor, usufructuary, and 
others having an interest less than that of ownershij). 

As the action under the lex Aquilia was penal, the whole sum 
recoverable against one could be recovered separately against 
each or more than one^offender. 

If the defendant denied his liability, the penalty under the 
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lex Aquilia was doubled, adversus inficianfem in duplum actio est 
(D. ix. 2. 2. 1.) 

It might very often happen that the person injured could also 
bring an action arising from a contract against the doer of the 
injury, as, for instance, an actio pro socio, mandati^ depositi, if the 
person who did the injury was a partner, a mandatary, or de- 
positary of the person to whom the injury was done. In such a 
case he could either bring the action on the contract, or proceed 
under the iex Ayvilia. He could not do both ; but if he brought 
the action on the contract, and then found that if he had proceeded 
under the lex Aquilia he would have recovered a larger sum, he 
was allowed to bring an action under the lex Aquilia to recover 
the surplus. (D. ix. 2. 7, 8 ; D. xliv. 7. 34. 2.) 

The subject of damnum is hardly noticed in the Institutes, 
exce})t in connection with the lex Aquilia, (See Bk. hi. Tit. 18. 
2.) By damnum is meant the diminution of a man’s property, 
and it is treated of in the Digest according as it factum^ that 
is alrcad}^ done, or infectum^ that is apprehended, as if an adjoin- 
ing house seemed likely to fall. (D. xxxix. 2.) Damnum factum^ 
more usually termed simply damnum^ might arise from a mere 
accident, or from the free will of another. If it asose in the 
latter way, it might have arisen in the exercise of a right enjoyed 
by the person causing it, and then no reparation had to be made 
for causing it, non videtur vim facere qui jure suo utitur (D. L. 
17. 155) ; or it might have been done wron^ully, damnum injuria 
datum ^ and then the person injured was entitled to compensation 
according to the rates provided by the lex Aquilia^ if the damage 
came within the scope of the law ; if it did not, then an actio in 
factum was given (D. ix. 2. 33. 1), and compensation was made 
at rates differing according to the degree of wrong. If there had 
been dolus or culpa lata, the comj)ensation was regulated by the 
value ])eculiar to the person injured : if the degree of culpa had 
been less, the common value was the measure of the compensation. 
In cases of in feet urn, Xha owner of the j)ro})crty threatened 

could call on the owner of the property from which danger was 
apprehended to give security against any loss whiph might thus 
arise. (D. xxx. 12. 2, 5. 1.) 


Tit. IV. DE INJURIIS. 

Generaliter injuria dicitiir onme Injuria, in its general sense, signi- 
quod non jure fit : specialiter, alias fies every action contrary to law ; in a 
contumelia, quseaconteinnendodicta special sense, it means, sometimes, the 
est, quam Grfeci appellant; same as amtumelia (outrage), which 

alias culpa, quam Grfleci is derived from contemnere, the Greek 

dicunt, sicut in lege Aquilia damnum i5/3(uic ; sometimes the same as culpa 
injurisB accipitur ; alias iniquitas et (fault), in Greek aciKtuta, as in the Ux 
injustitia,quam Grteci dSiiciav vocant. Aquilia, ifhich speaks of damage done 
Cum enim preetor vel judex non injuxia ; sometimes it has the sense of 
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jure contra quern pronuntiat, inju- iniquity, injustice, or in Greek (u,Kia; 
riani accepisse dicitur. for a person against whom the prietor 

or judge pronounces an unjust sen- 
tence, is said to have received an 
injuria. 

D. xlvii. 10. 1. 


Injuria^ then, is used in three senses — 1, a wrongful act, an 
act done nullojur€\ 2, the fault committed by a judge who gives 
judgment not according to jus ; 3, an outrage or affront. 


1. Injuria autem conimittitur, 
non solum cum quis inigiio, puta, 
aut fustibus ca^sus vel etiam ver- 
beratus erit, sed et si cui convicium 
factum fuent ; sive cnjus bona quasi 
debitoris, (pii nihil deberet, possessa 
fuerint ab eo qui intelligebat nihil 
eum sibi debere ; vel si quis ad in- 
famiam alien jus libellum aut car- 
men scripserit, coinposuerit , ediderit, 
dolove malo fecerit ipio qmd eorum 
fieret ; sive quis matremfamilias 
aut ])ra5textatuiii prietextataTuve nd- 
sectatus fu^nt, sive ciijus juidicitia 
attentata esse dicetur, (‘t deiiique 
aliis iduribus modis adiiiitti injuriam 
mauifostum est. 


1. An injury is coniiiiitted not only 
by striking with the lists, or striking 
with clubs or the lash, but also by 
shouting till a crowd gathers round 
any one ; by taking possession of any 
one’s goods, pretending that he is 
debtor to the mflictor of the injury, 
who knows he has no claim on him ; by 
writing, composing, publishing a libel 
or defamatory vei-ses against any oiu‘, 
or by mali ci < )usly contriving that am >1 her 
does any of these things ; l» 3 i following 
after an honest woman, or a young boy 
or girl ; by atteiiqding the chastity of 
any one ; and, in shoi’t, by numberless 
other acts. 


Gai. iii. 220. 


Co?7v?rium. Ulpian gives (D. xlvii. 10. 15. 4) the following 
derivation of the word : — ‘ Conricitim autem dicitur rd a convita- 
Hone vel a convent?i, hoc est, a collatione vocum, fjuum enini in 
nnutti complares voces con fern ntur^ convicium appellatur, quasi 
convocium^ any proceeding which jmblicly insults or annoys 
another, as gathering a crowd round a man’s house, or shouting 
out scandal respecting another to a mob. 

Matremfamilias, i.e. every married woman of honest character. 
Prwtejrtatum, --am, i.e. still wearing the pr&tejcta, which was 
put off at the age of puberty. 

Adsectatus fuerit Ulpian says (D. xlvii. 10. 15. 22), ‘ 
sectatur qvi tacit as frequenter sequitur^ assidaa enim frequentia 
quasi preehet nonnullam in famiarnf 

Pudicitia attentata, Paul says (D. xlvii. 10. 10), ^ Atten tar i 
pudicitia dicitur cam id apitur^ ut ex pudico impudicus Jiatf 


2. Patitur autem quis injuriam 
non solum per semetipsum, sed 
etiam per liberos suos quos in po- 
testate habet ; item per uxorem 
suam, id enim magis prsevaluit. 
Itaque si filise alien jus qm© Titio 
nupta est, injuriam feceris, non so- 
lum filise nomine tecum injuriarum 
agi potest, sed etiam patps quoque 
et mariti nomine. Contra autem si 


2. A man may receive an injury, 
not only in his own person, hut in that 
of his children in his power, and oven 
in that of his wife, according to the 
opinion that has prevailed. If, there- 
fore, you injure a daughter in the 
power of her father, and married to 
Titius, the action for the injury may be 
brought, not only in the name of the 
daughter herself, but also in that of 
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viro injuria facta sit, uxor injuria- the father or the husband. But, if a 
rum agere non potest : defendi enim husband has sustained an injury, the 
uxores a viris, non viros ab uxoribus wife cannot bring the actio injur iamrrif 
sequum est. Sed et socer nurus for the husband is the protector of the 
nomine cujus vir in potostate est, wife, not the wife of the husband. The 
injuriarum agere potest. father in-law may also bring tliis action 

in the name of his daughter-in-law, if 
her husband is in his power. 

Gai. iii. 221 ; D. xlvii. 10. 2 ; D. xlvii. 10. 1. 3. 

Each person injured could bring an action. Take, for instance, 
the case of a married woman. She, her husband, her own father, 
and her husband’s, have each an action, supposing both she and 
her husband are in potentate. But a person in potestafe, though 
he had an action, could not bring it himself, except in certain 
cases, as in the absence of the paterfamilias. The paterfamilias 
would bring the action, and could sue either in his son’s name or 
his own. The amount recovered in the respective actions differed 
according to the dignity of the person bringing it. It might 
hapjicn, for instance, that the son was of higher rank than the 
father. • Cam atrique tarn Jilio quam patri adqaisita actio sit^ 
non eadem utique facicnda cestimatio est: cum qwssit propter Jilii 
dignitatem major ipsi quam patri injuria facta esse. '(D. xlvii. 
10. 30, 31.) Although the wife was in power of the father, yet 
her husband could always bring an action for injury done to her, 
grounded on his natural duty to protect her. 

3. Servis autem ipsis quidem 3. An injury cannot, properly 
nulla injuria lien intelligitur, sed speaking, be done to a slave, but it is 
donnno per eos tieri vidctur, non the master who, through the slave, 
tamen iisdeiu modis (piibus etiam is considered to be injured ; nut, how- 
per liberos et uxores, sed ita cum ever, in the same way as through a 
quid atrocius coiinmssuiu fuerit, et child or wife, but only when the act 
quod aperte ad contumeliam domini is of a character grave enough to make 
respicit : veluti si quis alienum it a manifest insult to the master, as 
servum verberaverit, et in hunc if a person has flogged severely the 
casum actio proponitur. At si quis slave of another, in which case this 
servo convicium fecerit, vel pugno action is given against him. But a 
euiii percuHserit, nulla in eum actio master cannot bring an action agtiinst 
domino competit. a person who has collected a crowd 

round his slave, or sifjuck him with 
his tist. 

Gat. iii. 222. 

Under the civil law the master could not bring an actipn for 
injury done to his slave, unless the injury was done with intent 
to hurt or annoy the master. But the prastor gave an action 
plena jure, i. e. which could be brought as a matter of right, if the 
slave was beaten or tortured without the master’s orders, and an 
action cognita causa, i. e. allowed if the circumstances of the case 
seemed, on inquiry, to furnish good ground for it, if the injury 
had been slighter. Regard was had, in making this inquiry, and 
in estimating the amount of damage, to the; class of slaves to which 
the slave belonged. (See paragr. 7.) The slave himself could in 
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no case bring an action for injury sustained by him. (D. xlvii. 
10. 15. 34.) 

4. Si communi servo injuria facta 4. If an injury has been done to a 
sit, sequum est, non pro ea parte slave held in common, equity demands 
qua dominus quisque est, eestima- that it shall be estimated not accori 
tionem injurife fieri, sed ex domi- ing to their respective shares in him, 
norum persona, quia ipsis fit injuria, but according to their respective posi- 
tion, for it is the masters who are 
injured. 

If the co-proprietors brought the action for injury done, or 
intended to be done, to them through their slave, then, as it is 
said in the text, it made no difference what was the amount of 
their interest in the slave. Each had equally had an insult 
offered him. But the co-proprietors might bring a praetorian 
action for harm done to the slave, when no insult or hurt was 
intended to them, but the only question was, how much was the 
slave damaged, and made unfit for work, and then the amount 
recovered was divided between them, proportionately to their 
respective interests in the slave. (See note on last parag^.) 

5. Quod si ubusfructus in servo 5. If Titiim has the usufruct, and 

Titii est, ifroprietas Mjevii, magis Mfovius the property in a slave, the 
Meevio injuria fieri intelligitur. Injury is considered to bo done rather 

to Mievius than to Titius. 

D. xlvii. 10. 15. 47. 

It might, however, happen that it could be shown that the 
intention was to injure and insult the usufructuary more than the 
proprietor. (D. xlvii. 10. 15. 48.) 

6. Sed si libero qui tibi bona fide C. If tho injury has been done to 
servit, injuria facta sit, nulla tibi a freeman, who serves you Ixma 
actio dabitur ; sed suo nomine is you have no action, but he can bring 
experiri poterit, nisi in contumeliam an action in his own name, unless he 
tuam j)ulsatus sit : tunc enim com- has been injured merely to insult you, 
petit et tibi injuriarum actio. Idem for, in that case, you may bring tho 
ergo est et in servo alieno bona fide actio mjnriarum. So, too, with regard 
tibi serviente, ut toties admittatur to a slave of another who serves you 
injuriarum actio, quoties in tuam bona fide, you may bring this action 
contumeliam iijuria ei facta sit. whenever the slave is injured for the 

purpose of insulting you. 

D. xlvii. 10. 15. 48. 

7. Poena autem injuriarum ex 7. The penalty for injuries under 
lege (fuodecim tabularum, propter the law of tho Twelve Tables was a 
mem brum quidem ruptum talio erat ; limb for a limb, but if only a hone 
propter os vero fractum nummariie was fractured, pecuniary compensa- 
I)oenm erant constitute, quasi in tion was exacted proportionate to the 
magna veterum paupertate : sed great poverty of the times. After- 
postea pretores permittebant ipsis wards, the pretor permitted the in- 
qui injuriam passi sunt, earn esti- jured parties themselves to estimate 
mare, ut judex vel tanti reum con- the injury, so that the judge should 
demnet, quanti injuriam passus esti- condemn the defendants to pay the 
maverit, vel minoris, prou^ ei visum sum estimated, or less, as he may 
fuerit. Sed poena quidem injuria- think proper. The penalty appointed 
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rum qu8e ex lege duodecim tabula- 
rum introducta est, in desuetudinem 
abiit ; quam autem i)ra)torc8 intro- 
duxerunt, quse etiam honoraria ap- 
pellatur, in judiciis frequentatur, 
nam secundum gradum dignitatis 
vitflcque honestatem crescit aut mi- 
nuiturmstimatio injuria) : quigradus 
condemnationis et in servili persona 
non immerito servatur, ut aliud in 
servo actore, aliud In medii actus 
homine, aliud in vilissimo vel com- 
pedito constituatur. 


Gai. iii. 223, 224 ; 


by the Twelve Tables has fallen into 
desuetude, but that introduced by 
the . praetors, and termed honorary, 
is adopted in the administration of 
justice. For, according to the rank 
and character of the person injured, 
the estimate is greater or less ; and a 
similar gi*adation is observed, not im- 
properly, even with regard to a slave, 
one amount being paid in the case of 
a slave who is a steward, a second in 
that of a slave holding an office of an 
intermediate class, and a third in that 
of one of the lowest rank, or one con- 
demned to wear fetters. 

D. xlvii. 10. 15. 44. 


The greater part of the edict of the praetor on this subject is 
given by Ulpian in different parts of the extracts from his writ- 
ings. (See Digest, xlvii. 10. 15.) 


8. Sed et lex Cornelia de injuriis 
lo(piitur, el; injuriarum actionem in- 
troduxit, quae competit ob earn rem 
quod se pulsatum quis verberatumve, 
domumve suam vi introitam esse di- 
cat. Domum autem accipimus, sivo 
in propria domo quis habitat, sive in 
conducta vel gratis sivo hosiiitio re- 
ceptus sit. 


8. The lex Cornelia also speaks of 
injuries, and introduced an actio in- 
jariarnm^ which may be brought when 
any one alleges that he has been struck 
or beaten, or that his house has been 
broken into. And the term ‘ liis house ’ 
includes one which belongs to him and 
ill which ho lives, or one he hires, or 
one in which he is received gratuitously 
or as a 1 


D. xlvii. 10. 5, pr. and 2. 


The lex Cornelia de Sicariis (see Tit. 18. 5), though chiefly 
directed against murderers, also contained provisions against other 
deeds of violence. Lex itaque Cornelia ex tribus causis dedit 
actionem : quod quis pulsatus verberatusve domusve ejus vi introita 
sit (D. xlvii. 10. 6.) 


9. Atrox injuria mstimatur vel ex 
facto, veluti si quis ab aliquo vulne- 
ratus fuerit vel fustibus emsus ; vel 
ex loco, veluti si cui in theatro vel 
in foro vel in conspectu prmtoris 
injuria facta sit; vel ex persona, 
veluti si magistratus injuriam passus 
fuerit, Vel si senatori ab humili in- 
juria facta sit, aut parent! patronove 
hat a liberis vel libertis : aliter enim 
senatoris et parentis patronique, 
aliter extranei et humilis personse 
injuria sestimatur. Nonnunquam et 
locus vulneris atrocem injuriam facit, 
veluti si in oculo quis percusserit. 
Parvi autem refert, utrum patri- 
familias an hliofamilias talis injuria 
facta sit : nam et heec atrox cestima- 
bitur. 


9. An injury is said to be of a grave 
character, either from the nature of 
the act, as if any one isrwounded or 
beaten with clubs by another, or from 
the nature of the place, as when an 
injury is done in a theatre, a forum, 
or in the presence of the prmtor ; 
sometimes from the quality of# the 
person, as when it is a magistrate that 
has received the injury, or a senator 
has sustained it at the hands of a per- 
son of low condition, or a parent or 
patron at the hands of a child or freed- 
man. For the injiiry done to a senator, 
a parent, or a patron is estimated dif- 
ferently from an injury done to a per- 
son of low condition or to a stranger. 
Sometimes it«is the part of the body 
injured that gives the character to the 
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injury, as if any one has been struck 
in the eye. Nor does it make any 
difl’ercnce whether such an injury has 
been done to a paterfamilias or hjifins- 
famiVuis, it being in either case con- 
sidered of a grave character. 

Gai. iii. 225 ; D. xlvii. 10. 7, 8 ; D. xlvii. 8, 9. 1, 2. 

If tlie injury was ntrox, a freedmaii might bring an action 
against his patron, and the emancipated son against his fatlier, 
but not otherwise. (D. xlvii. 10. 7. 3.) And the praetor him- 
self, in cases of atrox injuria, when he gave the formula to the 
judge, fixed the maximum of the condemnation, and tlie judge 
would not condemn the defendant in a less sum. (Gtai. iii. 224. j 

10. In sumnia sciendum est, de 10. Lastly, it must be observed, 

omni injuria eum qui passus est, that in every case of injury he who 
posse vei criminaliter agere vel civi* has received it may bring either a 
liter. Et si cpiidem civiliter agatur, criminal or a civil action. In the lat- 
iestimatione facta secundum quod ter, it is a sum estimated as we have 
dictum est, poena imponitur ; sin said that constitutes the penalty ; in 
autem criminaliter, oliicio judicis the former, the judge, in the Exercise 
extraordinaria pcena reo irrogatur. of his duty, inflicts on the otfender an 
Hoc videlicet^ observando quod Ze- extraordinary ]>unibhment. We must, 
noniana constitutio introduxit, ut however, remark, that a constitution 
viri illustres quique super eos sunt, of Zeno permits men of the rank of 
et per procuratorem possint actio- illnstris, or of any higher rank, to 
nem injuriarum criminaliter vel bring or defend the aHio mjuriarnm 
persequi vel suscipere, secundum if brought criminally by a procurator, 
ejus tenorem qui ex ipsa manifestius as may be seen more clearly by reading 
apparet. the constitution itself. 

D. xlvii. 10. 6 ; C. ix. 35. 11. 

It was only as a very peculiar exception that criminal actions 
could, like private actions, be brought or defended through a 
procurator. 

11. Non solum autem is injuria- 11. Not only is he liable to the 
rum tenetur, qui fecit injuriam, id oefio injuria/rnm who has inflicted the 
est, qui percussit ; verum ille quoque injury, as, for instance, the person 
continebitur, qui dolo fecit vel cura- who has struck the blow ; but he also 
vit ut cui mala pligno percuteretur. who has maliciously caused or con- 
trived that any one should be struck 
in the face with the fist. 

D. xlvii. 10, 11. 1. 

12. fisec actio dissimulatione 12. This action is extinguished by 

aboletur ; et ideo si quia injuriam a person dissembling to have received 
dereliquerit, hoc est, statim passus the injury ; and, therefore, a person 
ad animum suum non revocaverit, who has taken no account of the in- 
postea ex poenitentia remissam in- jury, that is, who immediately on re- 
juriam non poterit recolere. ceiving it has shown no resentment at 

it, cannot afterwards change his mind 
and resuscitate the injury he has al- 
lowed to rest. 

1 ). xlvii. 10, 11. 1. 
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If the person injured, though expressing indignation at the 
time, did not take any steps towards enforcing repai*ation within 
a year, the action was extinct. (D. xlvii. 10. 17. 6 ; C. ix. 35. 5.) 
The action was personal to the person injured, and could not be 
transmitted to his heirs, unless before his death the action had 
already proceeded as far as the litis contestation 


Tit. V. DE’OBLIGATIONIBUS QU^ QUASI EX 
DELICTO NASCUNTUE. 

Si judex litem suam fecerit, non If a judge makes a cause his own, 
proprie ex maleficio obligafcus vide- he does not, properly speaking, seem 
tur : sed quia neque ex contractu to be bound ex maleficio ; but as he 
obligatus est, et utique peccasse ali- is neither bound ex maleficio nor ex 
quid intelligitur, hcet per impru- contractu, and as he has, nevertheless, 
dentiam, ideo videtur quasi ex male- done a wrong, although perhaps only 
licio teneri ; et in quantum de ea re from ignorance, he seems to be bound 
iequum religioni judicantis videbi- as it were ex 'maleficio, and will be 
tur, poenam sustinebit. condemned to the amount which 

seems equitable to the conscience of 
the judge. 

D. 1. 13. 6. 

The Roman law characterised rather arbitrarily certain wrong- 
ful acts as delicts, and ihen, as there were many other wrongful 
acts which bound the wrong-doer to make reparation, and as it 
could not be said that the wrong-doer was bound ex delicto, he was 
said to be bound quasi ex delicto, i.e. there was an evident analogy 
between the mode in which the obligation arose from other kinds of 
wrong-doing and that in which it arose from the kinds of wrong- 
doing technically called delicts. The principle was exactly the 
same, but the particular act did not happen to be among those 
technically termed delicts. The first instance given is that of a 
judge qui litem suam fecerit, that is, who, through favour, corruj)- 
tion, or fear ^D. v. 1. 15. 1), or even ignorance of law (licet per 
imprudentiam), gives a manifestly wrong sentence, and who thus 
makes the Us or suit to be sua, that is, affect himself by render- 
ing him responsible for the sentence. Gains gives ah example, in 
the case of a judge condemning a defendant in a sum different 
from that fixed in i\\Q foi^m ala, (Gai. iv. 52.) 

The defendant might, if he pleased, instead of bringing an 
action against the judge, appeal from his decision ; and im some 
cases, as when the judge had violated public law, or been cor- 
rupted, he might treat the decision as null, and commence the 
action afresh (D. xlix. 1. 5. 19); but his adversary might be in- 
solvent, or his indignation, or many other reasons, might make him 
prefer suing the judge. 

Ducaurroy points out that the distinction made between the 
seemingly parallel cases of an ignorant physician and an ignorant 
judge, the fault of the former being punished under the lex Aquilia, 
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the latter being bound qmsi ex delicto^ arises from the injury of 
the physician being done to the body. The severity of the pe- 
nalty against a judge who was merely ignorant of the law, is 
owing probably to the great checks against ignorance which the 
jud^e possessed if he pleased to avail himself of them in the 
advice of the ^ prudentes^^ whose business it was to assist him, 
and in the possibility of having recourse to the magistrate who 
had given the action to him. 


1. Item is ex cujus coenaculo, vel 
proprio ipsius vel in quo gratis habi- 
tabat, dejectum eflPusumve aliquid 
est, ita ut alicui noceretur, qiiasi ex 
maleficio obligatus intelligitur. Ideo 
autem non proprie ex maleficio ob- 
ligatus intelligitur quia plerumque 
ob alterius culpam tenetur, aut servi 
aut liberi. Oui similis est is qui, ea 
parte qua vulgo iter fieri solet, id 
positum aut suspensum habet quod 
potest, si ceciderit, alicui nocere : 
quo casu poena decern aureorum 
constituta est. De eo vero quod de- 
jectum effusumve est, dupli, quanti 
damnum datum sit, constituta est 
actio : ob liominem vero liberum 
occisum, (piinquaginta aureorum 
pcjuna constituitur ; si vero vivat 
noeitumque ei ease dicatur, quantum 
ob cam rem acquum judici videtur, 
actio datur. J udex enim computare 
debot mercedes medicis praestitas, 
ceteraque impendia qum in cura- 
tiono facta sunt, prmterea operarum 
quibiis caruit aut cariturus est, ob id 
quod inutilis factus est. 


1. So, too, he who occupies, whether 
as proprietor or gratuitously, an apart- 
ment, from which anything has been 
thrown or poured down, which has 
done damage to another, is said to be 
bound qxuisi ex maleficio j for he is not 
exactly bound ex maleficio, as it is gene- 
rally by the fault of another, a slave, 
for instance, or a freedman, that he is 
bound. It is the same with regard to 
a person who, where there is a public 
way, keeps something placed or sus- 
pended, which may, if it fall,Jiurt any 
one ; in this case, a penalty has been 
fixed of ten aurei. With respect to 
things thrown or poured down, an 
action is given for double the amount 
of the damage done ; and if a freeman 
has been killed, there is a penalty of 
fifty aurei. If he is not lalled, but 
only hurt, the action is given for tlie 
amount which the judge considers 
equitable under the circumstancts ; the 
judge ought to take into account the 
fees paid to the physician, and all 
the other expenses of the man’s ill- 
ness, as well as the employment which 
he has lost, or will lose, by being in- 
capacitated. 


D. xliv. 7. 5. 5; D. ix. 3. 5, 6 ; D. ix. 3. 1 ; D. ix. 3. 7. 


The edict of the prastor, in the cases referred to in the text, 
is given, D. tx. 3. 1 ; and D. ix. 3. 5. 6. 

The action given in each case was populoris, that is, any one 
might bring it, but in the case of a freeman being killed, hi^ 
heirs or relations, if they brought an action, were preferred to 
strangers. 


2. Si filiusfamilias seorsum a pa- 
tre habitaverit, et quid ex coenaculo 
ejus dejectum effusumve sit, sive 
quid positum suspensumve habu- 
erit, cujus casus periculosus est, Ju- 
liano placuit in patrem nullam esse 
actionem, sed cum ipso filio agen- 
dum. Quod et in filiofamilias judice 


2. If a filiusfamilias lives apart 
from his father, and from a room in 
his house an^hing is thrown or 
poured down, or is placed or sus- 
pended, the fall of which would be 
dangerous, Julian thinks that no 
action could be brought against the 
father, but only against the boii. The 
S 
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observandum est, qui litem suam same holds good with respect to a 
feoerit. JUiusfamUiaSj who, being a judge, has 

made a cause his own. 

D. xUv. 7. 6. 6 ; D. v. 1. 16. 

The Jiliusfamilias could be sued himself for delicts, but the 
father was not obliged to repair the injury done even to the extent 
of the son’s peculium^ which was only made to meet the contracts 
or quasi contracts of the son ; but if a slave had done the injury, 
the master was always bound to repair the damage, or to abandon 
the slave. (See Tit. 8. 7.) 

3. Item exercitor navis aut cau- 3. The master of a ship, of an inn, 
ponae aut stabuli de damno aut furto or a stable, is liable quasi ex maleficioy 
quod in navi aut caupona aut stabu- for any damage or loss through theft 
lo factum exit, quasi ex maleficio te- occurring in the ship, inn, or stable, 
neri videtur, si modo ipsius nullum that is, if it is not he who has com- 
est malehcium, sed alicujus eorum mitted the wrongful deed, but some 
quorum opera navem aut cauponam one employed in the service of the 
aut stabulum exerceret ; cum enim ship, inn, or stable. For as the ac- 
neque ex contractu sit adversus eum tion given against him does not arise 
constituta hsec actio, et aliquatenus ev malejicio or ex contractu, and yet he 
culpffi reus est, quod opera malorum is in fault in emplopng dishonest per- 
hominum uteretur, ideo quasi ex sons as his servants, he seems to be 
maleficio teneri videtur. In his au- bound q\Msi ex malejicio. In these 
tern casibus in factum actio com- cases it is an action in factum that is 
petit, qu 80 heredi quidem datur, given, and it may be brought by the 
adversus heredem autem non com- heir, but not against the heir, 
petit. 

D. xliv. 7. 6, 6 ; D. ix. 3. 6. 13. 

The action was for double the value of the thing damaged 
or lost. (D. xlvii. 5. 2.) The person injured might also, at his 
option, have an actio furti, or AqmlicB, as the case might be, 
against the actual wrong-doer. (D. xlvii. 5.) This action was 
different from that given by the praetor against innkeepers and 
others for the restoration of things confided to them. (D. iv. 9.) 

Tit. VI. DE ACTIONIBUS. 

Superest ut de actionibus loqua- It now remains that we speak of 
mur. Actio autem nihil aliud est, actions. An action is nothing else 
quam jus persequendi judicio quod than the right of suing before a judge 
sibi debetur. for that which is due to us. 

D. xliv. 7. 51. 

We now come to the last division of the Institutes, that 
which treats of actions and the subsidiary subjects of exc>eptions 
and interdicts. A sketch has been given in the Introduction 
(sec. 90-111) of the old legal actions, of the formulary system, 
and of the system of extraordinaria judicia^ by which, long 
before the time of Justinian, the formulary system had been 
replaced. In treating of actions the Institutes make such con- 
stant reference to the formulary system, and generally to the 
praetorian law on the subject, that it is necessary, for the compre- 
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hension of this part of the Institutes, to set out with a know- 
ledge of the law of actions while the formulary system prevailed. 
For a statement of the mode in which this system replaced the 
older actions, and of the scheme of the formul(B^ the reader is 
referred to sections 98 to 106 of the Introduction. But it 
will be convenient to add here an outline of the principal divi- 
sions of actions under the praetorian system, and to coifhect these 
divisions with the corresponding paragraphs of this Sixth Title. 

1. Actions in rem^ in personam. A main division of actions 
is that into real actions and personal actions, a division based on 
the difference in the thing which the plaintiff claims to be due. 
In a real action, the plaintiff claims that, as against all the world, 
a thing corporeal or incorporeal is his. The intentio of such an 
action ran — Si paret hominem ex jure Quiritium Auli Agerii esse. 
But under the formulary system every condemnation was in a 
sum of money. It was the value of the thing, not the thing, 
that was awarded ; and so the condemnatio in a real action ran — 
Quanti ea res erit tantam pecnniam Numerium Negidiam Aulo 
Agerio condemna ; si non paret ^ absolve. , 

A personal action was one in which the plaintiff claimed that 
the defendant should give, do, or make good something to or for 
him — Cum intendimus dare^ facere^ prcestare oportere. For pres- 
stare^ as in the action of theft (Gai. iv. 37), the words damnum 
decider e, to make good the loss, were sometimes substituted. Con- 
dictio^ used sometimes in the general sense of a personal action, 
had a special sense. Originally the eondictio was the action by 
which the plaintiff demanded that the defendant should give, i.e. 
make over the full property in, something, and the thing to be given 
was something certum. It was therefore specially attached to 
unilateral contracts, to contracts made re (which, it will be re- 
membered, are only indirectly bilateral) or verbis or liter isy or 
to such obligations quasi ex contractu as that to restore money 
unduly paid. But the eondictio was extended to things uncertain, 
to the giving or doing something which was not fixed ; and the 
eondictio in its primary application received the name of con- 
dictio certi^ ^and in its extended application that of eondictio 
incerti ; and the eondictio certi, or simply eondictio, was limited by 
usage to actions brought on contracts re, verbis, or Uteris, while 
condictiones certi, brought on other grounds, received special 
names, as the eondictio indebiti, brought to enforce the repayment 
of money unduly paid. The eondictio incerti always received a 
special name, according to the obligation it was brought to enforce, 
as ex stipvlatu. Lastly, as the old eondictio certi was, when first 
introduced by the lex Silia (510 A.U.C.), given to enforce the 
giving of a fixed sum of money, and only extended by the lex 
Calpurnia (529 A.u.C.j to enforce the giving of other things, the 
eondictio, when brought for anything else except a fixed sum of 
money, and whether cer^i or incerti, was spoken of as triticaria, from 
wheat, one of the objects comprised in the extension made 
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by the lex Calpumia. The intentio in the condictio certt ran — Si 
paret oportere dare {decern aureos ^ ; and in the condictio incerti — 
Quicquid paret dareyfacere oportere. Every action facer e being 
necessarily uncertain, the condemnatio was necessarily uncertain, 
even in condictiones certiy if the action was for anything but a fixed 
sum of money. If, for example, the action was to give a fixed 
amount of wheat, as every condemnatio was in a pecuniary shape, 
the defendant was condemned in the value, whatever it might be, 
of that amount *of wheat — Quanti ea res erit, 

2. Actions in jusy in factumy directcSy utilesy JictiticSy in fac- 
turn prcescriptis verhis. These terms applied to actions indicate 
the modes in which the praetor extended or modified the law by the 
shape he gave to the formula. In shaping actions the praetor 
introduced changes of two kinds. First, he gave actions for the 
enforcement of rights altogether outside the old civil law, but 
sanctioned by the edict ; or, secondly, he extended existing actions 
(generally civil, but sometimes praetorian) to cases and persons 
outside the limits in which these actions could be brought. 

The principal mode in which he effected the first object was 
to frame an action not in jusy but in factum. Probably the 
actio in factum concepta represents the formula in its earliest stage. 
The demonstratio and intentio were confounded or united in it. 
The praetor merely said, ^ If such a fact appears to be true, con- 
demn the defendant.’ Such a formula would enable the praetor to 
give legal remedies to persons who, under the civil law, could not 
sue, as peregriui or JiUifamiliarum^ or to give a legal remedy 
where none previously existed. But when the formula was 
applied to actions properly within the sphere of the civil law, 
then the formula had reference to this law ; and in the intentioy 
separated from the demonstratio, it was said, ‘ If the plaintiff has 
such and such a legal right, or the defendant is legally bound 
(oportet) to give or do, then condemn.’ Reference being made to 
the law in this way, the formula was said to be in jus concepta. 

When there was an existing action and the praetor wished to 
extend it to persons or cases not within its sphere, the existing 
action was termed directa, and the extended actyn utilis. In 
framing octiones utiles, the i^raetor had two resources. He either 
gave an actio in factum, i.e. stated that if a fact was ascertained 
the defendant was to be condemned, so that actiones in factum 
were used both to give a new remedy and to enlarge an existing 
action, or he devised a fictitious action in jus. He said, ^ if some- 
thing were true which is not true, then what would the plaintiff’s 
legal rights be ? ’ For example, if a plaintiff claimed as if he had 
acquired by usucapion before the time of usucapion had run, 
the praetor said, si anno possedisset, what would be the plaintiff’s 
rights ? and the judge treated the plaintiff as if the year had run. 

Lastly, where there was an innominate contract executed on 
one side, the praetor gave an action in ju^ termed actio in factum 
proescriptis verbis, which was exactly like an action in jus on a 
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nominate contract, only that, as the contract did not fall under 
one of the recognised heads, the facts had to be stated in order 
to show how the legal obligation had arisen. 

3. Actiones stricti juris^ bonctfidei^ arbitTari<B. This division 
depends on the varying amount of latitude given to the judge. 
The action might be one in jus conceptUy and within the limits of 
the civil law ; and then the judge had simply to decide the 
question submitted to him without taking into account any con- 
siderations of equity. But in some actions of this kind the 
prsetor added the words ex fide bonUy quod cequiusy melius, or some 
equivalent expression ; and then the judge imported equitable 
considerations, i. e. he took notice of dolus without an exceptio doli 
mall being inserted ; he looked to customs and usages ; he took 
cognisance of sets-off {compensationes\ without these sets-ofF 
being distinctly brought before him by the formula ; he allowed 
interest from the time of default. The actions in which the judge 
had this latitude allowed him were termed bonce fidel actiones, as 
opposed to those stricti juris, ^^vhQrQi he had no such latitude ; and, 
speaking generally, unilateral obligations gave rise to actions 
stricti juris, and bilateral obligations gave rise to actiofts bonce 
fideL Thi^ division referred, however, to personal actions. In 
real actions the judge had a latitude by the actions being what 
was termed arbitrarice, i.e. an order to restore the thing was 
made, and if the thing was not restored {nisi restituaf), then the 
defendant was condemned in a pecuniary equivalent fixed after 
taking all circumstances into account. Some special personal 
actions, such as the actio ad exhibendum, were also made 
arbitrarice. 

Actions in factum were not exactly stricti jmis or bonce fidei, 
terms only applied to actions in jus concept ce, but practically they 
approached bonce fidei actions, as the praetor directed a condemna- 
tion if the facts were found as he thought proper to state them, 
and some of them were made arbitrarice, and all condictiones 
incerti were so far like actions bonce fidei that the judge had to fix 
the pecuniary value, as he might think proper, of an uncertain 
thing. 

4. Judicia legiftma, imperio continentia, — There is one more 
division of actions to be noticed in connection with the formulary 
system. It is one which flowed out of the original diversity of 
the application of the praetor’s authority, according as he had does 
or peregrini before him. When the formula was framed in Kome, 
or within a mile of Rome, when all parties were citizens, and 
when there was only one judge, judicium was said to be legn 
timum ; when any one of these three conditions was wanting, the 
judicium was said to be imperio continens, flowing out of the 
powers of the magistrate who gave the action. The chief distinc- 
tions were that in the judicia legitima, when the formula was 
once framed, the action lasted until the judge gave sentence, 
until a lex Julia in the time of Augustus fixed eighteen months as 
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the time in which sentence must be given, while the imperio con-- 
tinentia depended on the magistrate who had given the formula 
continuing m oflSce, and when his office came to an end, or if he 
died previously, the action was at an end, and the parties had to 
berin over again. This division will be referred to under the head 
of Exceptions. (Tit. 13. 6.) The other three — viz. that accord- 
ing to the nature of the thing demanded, that according to the 
shape of the formula, and that according to the latitude given to 
the judge — are the principal divisions of actions. But, obviously, 
the same action may come under more than one division. Thus 
the actio Serviana (par. 7) was a real action in factum ; the action 
de constituta pecunia (par. 9) was a personal action in factum : 
the actio cmpti (par. 28) was a personal bon<B Jidei action in jus 
concepta. 

The Institutes in this Title notice six divisions of actions : 
(1) that according to the nature of the thing demanded (m rem 
and in personam) (par. 1~11), and (2) that according to the lati- 
tude given to the judge (par. 28-31 ). As the formulary system 
had passed away, they do not ostensibly notice the division accord- 
ing to tfte shape of the formula, but they refer to one of its main 
features by noticing the distinction of actions (3) according as the 
action was a praetorian application of the civil law, or was a new 
creation of the praetor (par. 3. 8). The other divisions noticed are 
subordinate, and refer (4) to the effect of the condemnation accord- 
ing as the action was penal or not (par. 16. 19) ; (5) according as 
the condemnatio was for the simple value, or for the double, treble, 
or quadruple value (par. 21-27) ; and (6) according as the whole 
sum in which the defendant might have been condemned was 
recoverable or not (par. 36-38). 

1. Omnium actionum quibus inter 1. All actions whatever, by which 

aliquos apud judices arbitrosve de any matter whatever is submitted to 
qiiacumquo re qiueritur, suinma di- the decision of judges or of arbitrators 
visio in duo genera deducitur : aut may be divided into two classes ; for 
eniin in rem sunt, aut in personam, actions are either real or personal. 
Namque agit unusquisque aut cum Either the plaintiff sues the defendant, 
eo (jui ei obligatus est vel ex con- because he is made answerable to him 
tractu vel ex maleficio, quocasu pro- by contract, or by a delict, in which 
ditre sunt actiones in personam, per case the plaintiff brings a personal 
quas intendit adversarium ei dare action, alleging that hw adversary is 
facere oportere, et aliis quibusdam bound to give to, or to do something 
luodis ; aut cum eo agit qui nullo for him, or making some other similar 
jure ei obligatus est, movet tamen allegation. Or else the plaintiff brings 
alicui de aliqua re controversiam, an action against a person not made 
quo casu proditae actiones in rem answerable to him by any obligation, 
sunt : veluti si rem coiporalem pos- but with whom he disputes the right 
sideat quis, quam Titius suam esse to some corporeal thing, and for such 
affirmet et p(^ssessor dominum se cases real actions are given ; as for 
esse dicat ; nam si Titius suam esse example, if a man is in possession of 
intendat, in rem actio est. land, which Titius maintains to be his 

property, while the possessor says that 
he himself is the proprietor, the action 
is real. 

Gai. iv. 1. 3; D. xHv. 7. 26. 



UB. IV, TIT. VI. 


423 

2. uSIquesiagat juBBibieasefimdo 2. So, too, if any one alleges that 
forte vel sedibua utendi fruendi, vel be has a right to the nsidruct of land, 
per f undnm Ticini eundi agendi, vel or of a house, or that he has a right of 
ex fimdo vicini ajpiam ducendi, in going or driving his cattle, or of con- 
rem actio est. Ejusdem generis est ductmg water, over the land of his 
actio de jure prssdiorum urbano- neighl^ur, the action is real ; as aJso 
rum : veluti, si agat jus sibi esse are actions relating to preedial servi- 
altius eedes suas tollendi, prospi- tudes, as when a manaHeges a rightto 
ciendive, vel projiciendi aliquid, vel raise his house, a riglit to an unmter- 
immittendi in vicini aedes. Contra rupted view, a right to make part of 
quoque de usufructu et de servitu- his house project, or of inserting the 
tibuB prsediorum rusticorum, item beams of his buil^g into his neigh> 
prsediorum urbanorum, invicem hour’s walls. There are also actions 
quoque proditae sunt actiones, ut si relating to usufructs, and the servi- 
quis intendat jus non esse adver- tudes of country and city estates, 
sario utendi fruendi, eundi agendi, which are the reverse of these ; as 
aquamve ducendi, item altius tol- when the complainant alleges that his 
lendi, prospiciendi, projiciendi, im- adversary is not entitled to the usu- 
mittendi. latas quoque actiones in fruct, or has not the right to go, to 
rem sunt, sed negativae. Quod drive, to conduct water, to raise his 
genus actionis in controversiis rerum house, to have an uninterrupted view, 
corporalium proditum non est, nam to throw out projections, or to insert 
in his is agit qui non possidet ; ei his beams. 1 hese actions are equally 
vero qui possidet non eat actio pro- real, but are negative, anjJ cannot 
dita per quam neget rem actoris therefore be used in disputes respect- 
esse. 8ane«uno casu, (pii possidet ing things corporeal, for in these dis- 
niliilominua actoris partes obtinet, putes it is the person out of possession 
sicut in latioribus Digestorum libris who brings the action : for a possessor 
opportunius apparebit. cannot bring an action to deny that 

the thing is the property of the plain- 
tifl*. There is, however, one case, in 
which a possessor may act the i)ai't of 
plaintiff ; which will be more fully seen 
if reference is made to the books of 
the Digest. 

Gai. iv. 3 ; D. viii. 6. 2 ; D. xxxix. 1. 15. 

Usufructs, uses, rural and urban servitudes, might be the ob- 
jects of real actions. These actions were either confessor or 
negativcp ; in the former the plaintiff claimed to exercise a servi- 
tude over the immoveables of another, in the latter he maintained 
that a servitude which another attempted to exercise over an 
immoveable ^belonging to the plaintiff was not due. 

The actio confessoria might be brought either when a per- 
son claiming a servitude found this right contested, or when 
any obstacle, as if a tree overhung a way over which a servitude 
vice or actus was claimed, prevented the free enjoyment of the 
servitude. (D. viii. 5. 4, 5). 

The actio confessoria might be brought by the person claiming 
the servitude, whether he was or was not in possession of the 
servitude. For example, a man claims a servitude non altius 
tollendi his neighbour should not build his house higher 
than that of the claimant. Before the neighbour has built his 
house higher the claimant of the servitude is in possession of the 
servitude. He has hiij servitude and enjoys the advantages of it. 
After the neighbour has built his house higher, the claimant of the 
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servitude has his servitude, but is no longer in possession of it In 
either case the claimant of the servitude might bring his actio 
confessoria (D. viii. 5, 6. 1), although, if he was still in possession, 
he was further secured by being allowed to apply, if he pleased, for 
a prohibitory interdict (see Tit lo) after interdicts were granted 
to protect servitudes. 

The actio neqativa was virtually an affirmative action brought 
by the owner ojf the immoveable, claiming that the thing was his, 
freed from the servitude. Originally the possession of a servitude 
was not protected by interdicts, and the use of the actio negativa 
was to protect the enjoyment of the thing free from the servitude, 
or, in other words, to protect the enjoyment of that fragment of the 
dominium which constituted the servitude, as well as of all other 
fragments, while the possession of the thing itself was protected 
by the interdicts uti possidetis. (Tit. 16.) Subsequently the 
possession of servitudes was protected by interdicts, but still the 
actio negativa remained as a concurrent remedy with the possessory 
interdict to protect the enjoyment of that fragment of the domi- 
nium which constituted the servitude, just as the actio confessoria 
remaine^d as a concurrent remedy with the prohibitory interdict 
to prevent a servitude being infringed. * 

Sane uno casu. It is a subject of much disj)ute what is the 
one case in which the possessor could be ])laintiff. Perhaps the 
words are but a summary of what has gone before. ‘ There is, 
indeed, but one case of a person in possession being jdaintiff, that, 
namely, of the possessor of an incorporeal thing.’ Perhaps they 
refer to a person repelling by an exceptio jnsti dominii tlie actio 
Puhliciana noticed in par. 4, as such a person liad to prove he was 
owner. 

3. Sed ista? quidem actiones qua- 3. The actions just mentioned, and 
rum mentionom habuiraus, et si those of a similar nature, are derived 
(j^Ufe sunt similes, ex legitunis et from particular laws and from the j a, s 
civilibus causis descendunt. Aliie civile ; but there are others, both real 
autem sunt quas praetor ox sua and personal, which the pnetor, by 
jurisdictioiie comparatas habet tarn virtue of his jurisdiction, has intro- 
in rem quam in personam, quas et duced, and of which it is necessary to 
ipsas necessarium est exemplis os- give some examples : i^us the praetor 
tendcre : ecce plerumque ita per- often permits a real action to be 
mittitur in rem agere, ut vel actor brought, by which the plaintilf is 
diceret se quasi usucepisse quod non allowed to allege, that he has acquired 
usuceperit, vel ex diverse possessor something by prescription, which he 
diceret adversarium suum non usu- has not acquired ; or by which, ,on the 
cepisse quod usuceperit. contrary, the possessor alleges that his 

adversary has not acquired something 
by prescription, which, in reality, he 
has acquired. 

D. xHv. 7. 26. 2. 

The second division of actions, given in this Title, is that of 
civil and praetorian. The two methods principally adopted by the 
praetor to give an action in cases not provid/^d for by the civil law, 
were, as already stated (p. 420), either to construct a formula on 
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a fictitious hypothesis, or make the action one in factum conceptn. 
The three following paragraphs give examples of fictitious actions 
in rem, 

J ustinian notices five praetorian actions in rem, viz. the actio 
Publicianay the actio quasi Puhliciana, the actio Pauliana, the 
actio ServianOy and the actio quasi Serviana^ and gives as instances 
of the numerous praetorian actions in personam, the actions de pe- 
cunia constituta, de peculio, &c. (See par. 8 and foil.) 

4. Namque si cui ex justa causa 4. For instance, if anything is deli- 
res aliqua tradita fuerit, veluti ex vered for a just cause, as a purchase, 
causa emptionis aut donationis aut gift, dowry, or legacy, to a person who 
dotis aut legatorum, necdum ejus has not yet become proprietor of the 
rei dominus effectus est ; si ejus rei thing delivered, if he chances to lose 
possessionem casu amiserit, nullam the possession, he has no direct action 
habot directam in rem actionem ad for its recovery ; inasmuch as the civil 
earn persequendam, quippe ita pro- law only permits such actions to be 
ditaj sunt jure civili actiones ut quis brought by the proprietor. Ihit, as it 
dominium suum vindicet : sed quia was very hard that there should be no 
sane durum erat eo casu deficere ac- action given in such a case, the pnetor 
tionem, inventa est a 2 >r^’t*tore actio has introduced one, in which the 2 )er- 
in qua dicit is qui possessionem ami- son who has lost the possession, alleges 
sit, earn rem se usucepisse, et ita he has acquired the thing in (juestion 
vindicat suain esse. Qune actio Pub- by jirescription, although he has not 
liciana appcllatur, quoniaiu primum really so acquired it, and he thus 
a Publicio pryetore in edicto jiropo- claims it as his own. This action is 
sitacst. called the art ? 0 Pu/>/icia7i a, because it 

was first placed in the edict by the 
prmtor Publicius. 

Gai. iv. 3C. 

When any one except the real owner of a thing {dominus) 
delivered over a thing on a ground and in a mode which would 
have sufficed to ])ass the projierty, if he had had it to jiass, or 
if an owner of a thing transferred a thing by a mode insufficient 
to pass the dominium, as if a res moncipi was delivered without 
mancipation, the })erson, in either of these cases, to whom the 
thing was delivered, being a hona fde jiossessor, could perfect his 
title to it by usucapion ; but if he lost the thing out of his jiosses- 
sion after it jyas delivered to him, but before the time necessary 
to complete tlie usucapion had expired, the civil law gave him no 
remedy, for he was not the dominus, and none but a dominus 
could claim a thing by ^ vlndlcafio,^ The actio Puhliciana, an 
actio Jicfifia in jus concepta, was therefore given for his relief by 
the praBtor Publicius, perhaps the Publicius mentioned as prajtor by 
Cicero. {Pro Cluent 45.) In this action the plaintiff was allowed 
to state what was in fact not true, that the usucapion was com- 
plete, and thus to claim as if his ownership was absolute. If the 
thing had fallen into the hands of a persoi who himself claimed 
to be really the dominus, and to have a hona fide ground of re- 
pelling the actio Puhliciana, it could be repelled by an exception 
termed the exceptio jus^i dominii, (D. vi. 2. 16,^ 

If it had fallen into the hands of a person who did not claim 
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to be the owner, but who had so acquired it as to be in a situa- 
tion to perfect his title by usucapion, i.e. who was also a bonajide 
possessor, and the plaintiff brought an actio Publiciana for it be- 
fore the time of the usucapion had expired, the title of the actual 
holder of the thing was considered the better ; for in pari causa 
melior est conditio possidentis. The formula of the action ran 
thus : ^ Judex esto. Si quern hominem Anlus Agerius entity quique 
ei traditus esset, anno possedissety turn si eum hominemy de quo agi-- 
tuTy ejus ex jure Quiritium esse oporteretj (Gai. iv. 36.) 

The actio Publiciana might also be useful to a person who 
was really the owner ; for while the distinction between res man’- 
dpi and nec mancipi was retained, the owner of a thing requiring 
to be passed by mancipation might have himself received it by 
mancipation, but be unable to show that the person who trans- 
ferred it to him was really the dominuSy and had in his turn re- 
ceived it by mancipation. If he lost the thing before he had 
perfected the title by usucapion, he could not bring a vindicatioy 
but was obliged to have recourse to the actio Publiciana ; and be- 
fore th^ legislation of J ustinian this action was especially useful 
to persons who had received a transfer of things which, like the 
provincial lands, could not be made the subject of a perfect domi- 
niuMy and the title to which could not be perfected by usucapion 
(see Bk. ii. Tit. 6) ; for they were allowed to bring this fictitious 
action if they were deprived of the possession, at any rate after 
the time entitling them to use the prcescriptio longi temporis had 
elapsed. (C. vii. 39. 8.) 

6. Rursus exdiverso si qaisjcum 6. On the contrary, if any one, 
reipublicae causa abesset vel in hos- while abroad in the service of his 
tium potestate esset, rem ejus quiin country, or a prisoner in the hands of 
civitate esset usucei)erit, permittitur the enemy, has acquired by usucapion 
domino, si possessor reipublicfe causa a ihing which belongs to another per- 
abesse desierit, tunc intra annum son resident at home, then the proprie- 
rescissa usucapione earn rem petere, tor is permitted within a year after the 
id est, ita petere ut dicat possesso- return of the possessor, to bring an 
rem usu non cepisse, et ob id suam action by rescinding the usucapion ; 
rem esse. Quod genus actionis qui- that is, he may allege that the posses- 
busdam et aliis simili lequitate mo- sor has not acquired by prescription, 
tus praetor accommodat, sicut ex and that the thing therefore is his. 
latiore Digostorum seu Pandectarum Similar feelings of equity havje led the 
volumine iiitelligere licet. praetor to grant this species of action 

in certain other cases, as may be learnt 
from the larger treatise of the Digest 
or Pandects. 

D. iv. 6. 21 ; D. iv. 1. 1, 2 ; D. iv. 6. 1. 1. 

This paragraph gives the converse case. Before, the usuca- 
pion was not complete, and the action supplied what was wanting 
to it. Here the usucapion is complete, and the action takes away 
its effect. 

Such an action might be wanted in either of two cases. Either 
the proprietor of the thing might be abseijt, or deprived, on some 
legitimate ground, of the power of attending to his affairs ; and 
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during this time the usucapion might have been completed against 
him ; or the possessor, the person in whose favour the time of usu- 
capion was running, might have been absent, and the proprietor, 
not being able to sue him, might have been unable to stop the 
usucapion. In either of these cases this kind of actio Puhliciana^ 
called rescissoria^ because the usucapion was rescinded, came to 
the aid of the proprietor. It is to be remarked that Justinian 
notices only the latter of the two cases, and yet he had provided 
a much more simple remedy in behalf of proprietors, who were 
allowed to interrupt the usucapion of an absent possessor by a 
protestation made before a magistrate. (C. vii. 40. 2.) 

The actio Puhliciana rescissoriay an actio Jictitia in jvs concepta^ 
had to be brought within a year, commencing from the time when 
it first became possible to bring the action. Intra annuniy quo 
primum de ea re experiundi potestas erit (D, iv. 6. 1. 1.) The 
year was a utllis annus y and its length, therefore, varied in dif- 
ferent cases, for which Justinian substituted the uniform term of 
four years. 

Quihusdam et allis. Such as the restitutio in integrum^ by 
which the prajtor protected a person under the age of twenty-five 
years. (S^e Bk. i. Tit. 23, pr.) 

6. Item, si quia in fraudem credi- 6. Again, if a debtor delivers to a 
torum rein suam alicui tradiderit, third person anything that is his pro- 
bonis ejus a creditoribus ex senten- perty, in order to defraud his credi- 
tia pra38idis possesais, permittitur tors, who have seized on his goods by 
ipsis creditoribus rescissa traditione order of the the creditors are 

earn rom petere, id est, dicere earn permitted to rescind the delivery, and 
rem traditam non esse, et ob id in bring an action for the thing delivered ; 
bonis debitoris mansisse. that is, they may allege that the thing 

was not delivered, and that it there- 
fore continues to bo a part of the 
debtor^s goods. 

D. xlii. 8 . 1, pr. 1, 2. 

Theophilus tells us that this action, an actio Jictitia in jus con~ 
ceptUy was called the actio Pauliana, The lex JFAia Sentia (see 
Bk. i. Tit. 7) had made enfranchisements in fraud of creditors 
void; but the law did not extend to alienations ; and the praetor, 
therefore, when the creditors had taken possession of the effects 
of the debtor, permitted them to reclaim anything which had been 
alienated after insolvency and wdth intent to defraud. 

This actio Pauliana in rem (says Ortolan) is not spoken of else- 
where ^n the works of Roman law which have come down to us. 
It must not be confounded with the actio Pauliana in personam 
treated of in the Digest (xxii. 1. 38, pr. and 4), which was given, 
not only in case of alienation, but of every act whereby tlie 
debtor had diminished his assets, and the intentio of which was 
directed against the particular person who had profited by such 
an act, and not as that of the actio in rem, which forms the subject 
of this paragraph, against any one who happened to be the person 
detaining the thing claimed. 
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7. Item Serviana, et quasi Servia- 7. The actio Serviana, and the actio 

na, qusB etiam hypothecaria vocatiir, quasi-Servia^ia also called hypothecariay 
ex ipsius prsetoris jurisdictione sub- equally take their rise from the pree- 
stantiam capiunt. Serviana autem tor’s jurisdiction. The actio Serviana 
experitur quis de rebus coloni, qufe is brought to get possession of the 
pignoris jure pro mercedibus fundi effects of a farmer which are held as a 
ei tenentur ; quasi Serviana autem, Pj^dge to secure the rent of the land, 
qua creditores pignora hypothecasve llie actio quasl-Sc'i'viana is that by 
persequuntur. Inter pignus autem which creditors sue for things pledged 
et hypothecam, quantum ad ac- or mort^ged to them ; and, as regards 
tionem hypothecariam attinet, nihil this action, there is no difference be- 
interest ; nam de qua re inter credi- tween a pledge and a h/ypotheca ; for 
torem et debitorem convenerit ut the two terms are indifferently applied 
sit pro debito obligata, utraque hac to anything which the debtor and cre- 
appellatione continetur, sed in aliis ditor agree shall be bound as security 
differentia est : nam pignoris appel- for the debt ; but in other points there 
latione earn proprio rem contineri is a distinction between them. The 
dicimus, quse simul etiam traditur term pledge is properly applied to a 
creditori, maxime si mobilis sit ; at thing which has actually been delivered 
earn quee sine traditione nuda con- to a creditor, especially if the thing be 
ventione tenetur, proprie hypothecs a moveable ; the term hypothcca means 
appellatione contineri dicimus. anything bound by simple agreement 

without delivery. 

D. XX. 2. 4 ; D. xx. 1. 17. 6. 1 ; B. xiii. 7. 9. 2. 

We have already given a slight sketch of the jus pfff nor is, emd 
the relative position of the creditor and debtor, at the end of the 
fifth Title of the Second Book. The interest of the creditor was 
not thought sufficient to support a vindicatlo if he lost the thing 
pledged out of his possession, or wished to get the thing subjected 
to a hypotheca into his possession ; but a praetorian action enabled 
him to effect this. The actio Serviana mentioned in this para- 
graph was given to enforce the claim of the landlord to the farm- 
ing instruments, which, without any special agreement, were con- 
sidered, in law, to be held as a pledge for the rent of the farm, 
and the actio quasi^ Serviana was an extension of this, giving a 
means to every creditor of enforcing his right to anything pledged 
or mortgaged. Both actions were in factum, 

Maxime si mohilis sit. An immoveable might of course be 
given in pledge ; but it would generally happen that things given 
in pledge were moveables. t 

A thing subjected to successive hypofhecce belonged, as we have 
said in treating of the real right given by the pignoris (Bk. ii. 
Tit. 5), to the person in whose favour the first hypotheca was consti- 
tuted. If, therefore, a creditor, whose hypotheca was subsequent, 
brought the actio quasi- Serviana against a creditor whose hypotheca 
was prior, he would be repelled by an exception. (C. viii. 18. 6.) 

8. In personam quoque actiones 8. There are also personal actions 
ex sua jurisdictione propositas habet which the praetor has introduced in the 
praetor, veluti de pecunia constitiita, exercise of his jurisdiction, as, for in- 
cui similis videbatur receptitia. Sed stance, the action de pec'tmia constituta, 
ex nostra constitutione, cum et si which that called receptitia much re- 
quid pleniushabebat, hoc in actionem sembled. ,But the actio receptitia has 
pecuniae constitutee transfusum est, been rendered superfluous by aU its 
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ea quasi supervacua jussa est cum advantages being transferred to the 
sua auctoritate a nostris legibus actio pecunix constitutse^ and has^ 
recedere. Item prsetor proposuit de therefore, by one of our constitutions, 
peculio servorum filiorumque fami- lost its authority, and disappeared 
lias, et ex qua quseritur an actor from our legislation. The prsetor has 
juraverit, et alias complures. likewise introduced an action concern- 

ing the pecidiim of slaves, and of filii- 
familiarumy an action in which the 
question is tried, whether the plaintiff 
1^ made oath, and many others. 

C. iv. 18. 2, pr. and 1. 

9. De constituta autem pecunia 9. The actio de condituta pecunia 
cum omnibus agitur quicumque pro may be brought against any person 
se vel pro alio soluturos se const!- who has engaged to pay money, either 
tuerint, nulla scilicet stipulatione for himself or another, without having 
interposita ; nam alioquin, si stipu- made a stipulation ; for, if he has pro- 
lanti promiserint, jure civil! te- mised a stipulator, he is bound by the 
nentur. civil law. 

D. xiii. 5. 14. 3. 

The actio de constituta pecunia was an action by which the 
praetor enforced a mere pact or agreement (not a stij)ulafion, for 
then the action would have been ex stipulatu) by which a person 
promised aigain what he already owed, or promised what another 
owed, fixing the time for payment. This agreement {constitu- 
turn) did not operate as a novation, and was enforced as subsidiary 
to the main contract. The actio de constituta pecunia could only 
be brought within a year, and only applied to things which could 
form the subject of a mutuum, i.e. things guce nurnero, pondere, 
mensurave constant The pecunia was said to be constituta be- 
cause it was agreed to be paid on a particular day. The actio 
receptitia was an action given against bankers (argentarii) who 
promised to satisfy the demands of a creditor of one of their 
customers. This creditor was said recipcre diem, to have a day 
fixed by the banker for payment of his claim, and hence the action 
was called receptitia. The mere promise of the banker was con- 
sidered enough to ground an action on, an exception to the 
ordinary rules of the civil law which must have grown out of the 
peculiar ch^acter of a banker’s business. What the civil law 
confined to oankers only the praetor extended to every one alike ; 
and whenever any one, who owed a debt to another or had funds 
of another in his hand, promised to pay the money owed by or 
deposited with him on a particular day, the praetor gave the 
action de constituta pecunia to enforce the fulfilment of the 
promise. 

Justinian abolished the actio receptitia, and invested the 
actio de constituta pecunia with privileges which had before be- 
longed exclusively to the actio receptitia ; for he made it perpe- 
tual, and he allowed it to be brought whatever was the nature of 
the thing promised. (C. iv. 18. 2.) 

The pact to pay might be advantageous to the creditor, if it was 
the debt of another that was agreed to be paid, or if the antecedent 
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obligation was only a natural one, or if the time in which the 
original debt could be sued on was on the point of expiring. 

10. Actiones autem de peciilio 10. The praetor has introduced 
ideo adversus patrem domimimve actions de peculio against fathers and 
comparavit praetor, quia licet ex masters, because, although they are 
contractu filiorum servorumve ipso not, according to the civil law, bound 
jure non teneantur, aequum tamen by the contracts of their children and 
est peculio tenus, quod veluti patri- slaves, yet they ought in equity to be 
monium est filiorum filiarumque, bound to the extent of the peculmmy 
item servorum, condemnari eos. which is a kind of patrimony of sons 

and daughters, and of slaves. 

D. XV. 1. 47. 6. 

Actions de peculio^ are treated of in par. 4 of next Title. 

11. Item si quis, postulante ad- 11. Also, if any one, when called 

versario, juraverit deberi sibi pecu- upon by his adversary, makes oath, 
niam quam peteret, neque ei solva- that the debt which he sues for is due 
tur, justissime accommodat ei talem and unpaid, the prmtor most justly 
actionem, per quam non illud qum- grants nim an action, in which the 
ritur an ei pecunia debeatur, sed an inquiry is not whether the debt is due, 
juraverit. but whether the oath has been made. 

D. xii. 2. 3. 5. 2. 

c 

Either party might challenge the other to swear to the truth 
of his statement. This was done out of court, and if the party 
challenged took the oath, his statement could no longer be im- 
pugned by the person who had challenged him. For instance, if 
the creditor, being challenged, swore that the debt was due, the 
debtor was obliged to pay. The only question, therefore, which 
could be subsequently referred to a court of justice was whether 
the oath had or had not been taken, inquiry into which circum- 
stance was made under an actio in factum given by the praetor. 

12. Poenales quoque actiones bene 12. The preetor has also introduced 

multas ex sua jurisdictione intro- many penal actions by virtue of his 
duxit ; veluti adversus eum qui jurisdiction. As, for instance, against 
quid ex albo ejus corrupisset, et in a person who has damaged any part 
eum qui patronum vel parentem in of the prietor’s album ; against those 
jus vocassot, cum id non impetras- who summon before ^he praetor their 
set ; item adversus eum qui vi ex- patron or father without previous per- 
enierit eum qui in jus vocaretur, mission from the proper magistrate ; 
cujusve dolo alius exemerit, et alias against those who carry away by force 
innumerabiles. any one summoned to appear before 

the preetor, or fraudulently ^duce a 
third person to carry him off ; and very 
many other actions. 

Gai. iv. 46. 

The album was the tablet suspended in the forum, containing 
the ordnances of the praetor. Any attempt to injure or deface it 
was punished by an action de albo corrupto, (D. ii. 1. 7. pr.) 

The descendant or freedman \vho summoned before a magis- 
trate (in jus) his ascendant or patron wifhout the permission of 
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the pr»tor, was liable to an action termed de parente out patrono 
in jus vocato. (Gal iv. 46.) 

The actio de in jus vocato vi exempto was given against a per- 
son who rescued with violence any one who, after disobeying a 
notice to appear in jure^ was being forcibly conveyed before the 
magistrate. The penalty was a sum equivalent to that which the 
plamtiff would have received from the action he had commenced 
against the person rescued, while this person rescued remained 
still liable to the action he had been summoned to answer. The 
actions under all the heads mentioned in this paragraph were in 
factum, (D. iL 7. 5. 1.) 


13. Prsejudidales aotiones in rem 
esse videntur ; qaales sunt per quas 
qusaritur an ^iquis liber, an liber- 
tus sit, vel de partu agnoscendo. 
Ex quibus fere una ilia legitimam 
causam babet, per quam quseritur 
an aliquis liber sit : oetersB ex ipsius 
preetoris jurisdictione substantiam 
capiunt. 

• Gai. iv. 44 ; 


13. Prejudicial actions seem to he 
real actions ; such are those by which 
it is inquired whether a man is bom 
free, or has been made free ; whether 
he is a slave, or whether he is the off- 
spring of his reputed father. But of 
these, that alone by which it is inquired 
whether a man is free, belongs to the 
civil law. The others spring from the 
prmtor’s jurisdiction. * 

0. viii 47. 9. 


The object of a prcejudicialis actio was to ascertain a fact, the 
establishing of whiph was a necessary preliminary to further judi- 
cial proceedings. (See Introd. par. 104.) Such actions differ 
from actions m rem, because in an actto prcejudicialis no one is 
condemned, only the fact is ascertained ; but they are said in the 
text to resemble actions in rem, because they were not brought on 
any obligation, and because in the intentio, which indeed composed 
the whole formula in this case, no mention was made of any par- 
ticular person. 

Questions of status, such as those of paternity, filiation, pa- 
tronage, and the like, were most commonly the subjects of actiones 
prcejudiciales, but were by no means the only ones. We hear of 
others, such as quanta das sit (Gai. iv. 44) ; an res de qua agitur 
major sit centum sestertiis ; an bona jure venierint. (D. xlii. 5. 
30.) • 

The liheralis causa, the suit in which the status of a supposed 
slave was ascertained, was originally nothing else but a vindicatio. 
The person called the a^sertor Hhertatis claimed him, and the mas- 
ter of Ae slave defended his possession. If the decision was in favour 
of the assertor, it was still open to another person to attempt to 
prove that the subject of the suit was really a slave ; if the deci- 
sion was in favour of the master, another assertor could bring a 
fresh suit ; but there could only be three assertoresm all. If the 
supposed slave was thrice adjudged a slave, his stat?/s could be no 
further questioned. Justinian entirely altered the action, by 
allowing the slave himself to claim his liberty, and making the 
first decision final. (C? vii. 16.) 
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14. Sic itaque discretis actioni- 
bus, certum est non posse actorem 
suam rom ita ab aliquo pet ere, si 
paret eum dare oportere ; nec enim 
quod actoris est, id ei dari oportet, 
quia scilicet dari cuiquain id intel- 
ligitur, quod ita datur ut ejus fiat, 
nec res qu<e jam actoris est magis 
ejus fieri potest. Plane odio furuni, 
quo magis i)luribus actionibus tene- 
antur, eliectum estnt, extra poenam 
dupli aut quadrupli, rei recipiendte 
nomine fures etiam hac actione te- 
neaiitur si paret eos dare oportere, 
quamvis sit ad versus eos etiam hsec 
in rem actio per quam rem suam 
quis esse petit. 


14. Actions being thus divided, it 
is certain that a plaintiff cannot sue 
for his own property by such a for- 
mula as this, ^ If it appears that the 
defendant ought to give.’ For it is 
not a duty to give the plaintiff that 
which is his own. To give a thing is 
to transfer the i)roperty in it, and that 
which is already the property of the 
plaintiff cannot belong to him more 
than it does already. However, to 
show detestation for thieves, and to 
make them liable to a greater number 
of actions, it has been determined, 
that besides the penalty of double or 
quadruple the amount taken, they 
may, for the recovery of the thing 
taken, be subjected to the action, ‘ If 
it appear that they ought to give ; ’ 
although the party injured may also 
bring the real action against them, by 
which the plaintiff demands the thing 
as proprietor. 


Gai. iv. 4. 


We have already seen (Tit. 1. 19) that the plaintiff might 
benefit by being allowed to bring a personal instead of a real 
action as the things taken might have perished. But why should 
the condictio be so shaped as described in the text ? The reason 
was this, the plaintiff, by being allowed to frame his action with the 
word dare^ which was technically wrong, as this implied to transfer 
the full ownership, whereas the plaintiff remained the owner of the 
thing stolen, had the advantage, under the formulary system, of 
recovering the sponsio pcenalis (Gai. iv, 171), or wager of one- 
third of the value of the thing, which was added to a condictio 
certi. (See Introd. par. 99.) 


15. Appellamus autem in rem 
quidem actiones, vindicationes ; in 
personam vero actiones quibus dare 
facere oportere intenditur, condic- 
tiones. Condicere enim est denun- 
tiare, prisca lingua : nunc vero abu- 
sive dicimus, condictionem actionem 
in personam esse qua actor intendit 
dari sibi oportere ; nulla enim hoc 
tempore eo nomine denuntiatio fit. 


15. Keal actions are called vindi- 
cations ; and personal actions, in which 
it is maintained that something ought 
to be done or given, are called condic- 
tions ; for condicere, in old language, 
meant the same as demintiare ; and it 
is improperly that condiction is now 
used as the name of the personal ac- 
tion, by which the plaintiff contends 
that something ought to be given to 
him, for there is no denvntMio now 
actually in use. 


Gai. iv. 5. 18. 


Gaius says, ^ actor adversario denuntiahat, ut adjudicem capi- 
endum die txx. adesset^ (iv. 18), Thus the proper meaning of 
condictio is the appointing of a day. 

16. Sequens ilia divisio est, quod 16. Aqjfions may be next divided 
qusedam actiones rei persequendm into actions given to recover the thing. 
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gratia comparatje sunt, qucedam actions given to recover a penalty, and 

poenie j)crsequcnd{o, (piiedani mixtio mixed actions. 

sunt. 

(Jai. iv. G. 


We now come to tlie third division of actions, that, namely, 
according to the object for which they were brouglit ; tliey were 
divided under this head into three classes — those in which it was 
sought to get a thing, ret perseevtorke^ those* in which it was 


sought to enforce a penalty, and 
objects were united. 

17. Rei i)er3cquend?o causa coni- 
paratfe sunt omnes in reni actiones. 
Earum vero actionum (j[U{e in per- 
sonam sunt, ere quidem qua; ex 
contractu nascuntur fere omnes rei 
per8e(piendre causa comparatre vi- 
dentur : veluti, quibus mutuam pe- 
cuniam vel in stipulatum deductam 
petit actor, item commodati, depo- 
siti, mandati, pro socio, ex emi)to 
vendito, locato conducto. Plane si 
depositi aga^ur eo nomine quod tu- 
multus, incendii, ruinre, naufragii 
causa depositum sit, in duplum ac- 
tionem prretor reddit, si modo cum 
ipso apnd quern depositum sit, aut 
cum herede ejus ex dolo ipsius age- 
tur : quo casu mixta est actio. 

Gai. iv. 7 ; D. xvi. i 


those (rnixtoi) in which both these 


17. For tlic recovery of the thing 
are given all real actions ; and of per- 
sonal actions almost all those which 
arise from contract, as the action for a 
sum lent or stiimlatod for, a commoda- 
hvm^ a deposit, a mandate, a j)artner- 
ship, a sale, or a letting to hire. But 
when the action on a deposit is brought 
for a thing deposited by reason of a 
riot, a fire, the fall of a buifding, or a 
shipwreck, the prretor always gives the 
action for the double of the value of the 
thing deposited, provided the suit is 
brought against the depositary him- 
self, or against his heir, if personally 
guilty of dolus inalm, in wliich case the 
action is mixed. 


I. 1. 1-4 ; D. xvi. 3. 18. 


The action against a fraudulent depositary was not in duplum^ 
unless the depositor had been forced by fire, shipwreck, the 
fall of a building, or other sudden calamity, to make the de- 
posit, If, without being so forced, he had selected the deposi- 
tary, then the action was only for the single value. It was his 
own fault not to have chosen an honcster man. (Sec Bk. iii. 
Tit. 13. 3.) 


18. Ex maloficiis vero proditre 
actiones alire tantum pojnre perse- 
quendre causa comparatre sunt, alire 
tarn ixjcnre quam rei perse(j[ucndre, 
et ob i^ mixtre sunt. P(enam tan- 
tum perse(|uitur quis actione furti : 
sive enim manifesti agatur quadru- 
pli, sive nec manifesti dupli, de sola 
pcena agitur, nam ipsam rem propria 
actionc persequitur quis, id est, suam 
esse petens, sive fur ipse earn rem 
possideat sive alius quilibet. Eo 
ampliUs, adversus furem etiam con- 
dictio est rei. 

Gai! iv. 8. 3 j 


18. Actions arising from a delict 
are cither for the penalty only, or both 
for the thing and the penalty, which 
makes them mixed. But, in an action 
of theft, nothing more is sued for than 
the i)onalty ; whether, as in manifest 
theft, the quadruple, or, in theft not 
manifest, the double, is sued for, the 
owner recovers the thing itseK by a 
separate action, by claiming it as pro- 
prietor, whether it is in the posses- 
sion of a thief or of any one .else. Ho 
may also bring against the thief a con- 
diction for the tl^g. 

D. xiii. 1. 7. 1* 

F F 
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Persons who suffered from crimes had a private action against 
the wrong-doer for compensation, quite apart from, and inoepen- 
dent of, the prosecution of the offender for his outrage on the 
laws of society. There was, indeed, something more than an 
exact compensation enforced by the private actions ; for, by way 
of penalty, the defendant had often to pay two, three, or four 
times the amount of loss actually sustained, and ako to give back 
the thing or its value ; but still this penalty was given as a pu- 
nishment for the*injury to the individual, and not as a punishment 
for the infraction of public law. 

19. Vi autem bonorum raptorum 19. An action for goods taken by 
actio mixta est, quia in quadruplum force is a mixed action ; because the 
rei persecutio continetur ; poena au- thing taken is included under the 
tern tripli est. Sed et legis Aq^ui- miadruple value to be recovered by 
lise actio de damno injurise mixta the action ; and thus the penalty is 
est, non solum si adversus infician- but triple. The action introduced by 
tern in duplum agatur, sed inter- the lex Aquilia, for wrongful damage, 
dum et si in simplum quisque agit : is also a mixed action ; not only when 
veliiti si quis hominem claudum aut brought for double value against a 
luscum dbciderit, qui in eo anno in- man denying the fact, but sometimes 
tcger et magni pretii fuerit ; tanti when the action is only for the single 
enim damnatur, quanti is homo in eo value ; for instance, according to the 
anno plurimi fuerit, secundum jam distinction previously laid down, when 
traditam divisionem. Item mixta a man has killed a slave, who at the 
est actio contra eos qui relicta sacro- time of his death was lame, or wanted 
sanctis ecclesiis vel aliis vcnerabili- an eye, but within the year, previous 
bus locis legati vel fideicommissi no- to his decease, was free from any de- 
mine dare distulerint, usque adeo ut feet, and of great value. The action 
etiam in judicium vocarentur : tunc is also mixed which is brought against 
enim et ipsam rem vel pocuniam qiue those who have delayed the payment 
relicta est, dare compclluntur, et of a legacy, or Jideicommismm, left to 
aliud tantum pro pcena, et ideo in our holy churches, or any other sacred 
duplum ejus fit condemnatio. place, until at last they have been sum- 

moned before a magistrate ; for then 
they are compelled to give the thing, 
or to pay the money left by the de- 
ceased, and in addition an equivalent 
thing or an equal sum besides, by way 
of penalty ; and thus they are con- 
demned in a double amount. 

C. ix. 33. 1 ; D. ix. 2. 23. 3-G ; C. i. 3. 40, pr. and 7. 

Interdnm si in simplum. An action could be brought in sim- 
plum under the lex Aquilia^ if the object of the action wasonot to 
determine whether the defendant had done the injury, but to fix 
the sum which would be the proper compensation for it. It could 
not be brought in simplum to determine the fact of the defendant 
having done the injury : for if he denied it, the action was in du- 
plum ; if he confessed it, there was no need of an action to prove 
what he* confessed. 

Sacrosanctis ecclesiis. The punishment had formerly been 
enforced in the case of all legacies in which a certain sum had been 
given per damnationem. (See Bb. iii. Tit. 27. 7.) 
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Dare distulerint. Formerly the punishment had only been 
inflicted in case of an absolute refusal of the legacy. (C. i. 3. 46. 7.) 

The use in this paragraph of the word mixtce in the sense of 
^ brought at once to recover a thing and to enforce a penalty,’ 
seems to have suggested the reference in the next paragraph to 
actions which were mixtce in a very different sense, viz. ^ both real 


and personal.’ 

20. Quaedam actiones mixtam 
oausam obtinere videntur, tarn in 
rem quam in personam : qualis est 
familias ereiscundae actio, quae corn- 
petit coheredibus de dividenda he- 
reditate ; item communi dividundo, 
quae inter eos redditur inter quos 
a^quid commune est, ut id divi- 
datur ; item finium regundorum, 
quae inter eos agitur qui confines 
agros habent. In quibus tribus ju- 
diciis permittitur judici, rem alicui 
ex litigatoribus ex bono et aequo 
adjudicare, et si unius pars praegra- 
vare videbitur, oum invicem certa 
^)ecunia alter! condemnare. 

D. X. 1. 2. 1 ; D. 


20. Some actigns are also mixed, as 
being both real and personal ; as, for 
instance, the action families erciscuTidsB, 
brought between co-heirs for the par- 
tition of the inheritance ; the action 
de communi dividiuido, between part- 
ners for the division of things held in 
common ; also, the action finmm re- 
gundorumy between owners of con- 
tiguous estates. And, in these three 
adiions, the judge, foUowing the rules 
of equity, may give any particular 
thing to any of the parties to the suit, 
and then condemn him, if li^ seems to 
have an undue advantage, to pay the 
other a certain sum of money. 

X. 1. 3 ; D. X. 2. 55. 


These actions, though entirely personal, as being founded on 
obligations and brought against ])articular persons, are here said 
to seem in one aspect like real actions, because they involved 
not only a condemnatioy but an adjudicatlo. Particular things were 
adjudged and given over to the parties. Even here, however, the 
analogy to real actions was not very complete, as real actions 
were always brought for some definite thing, ascertainable before 
the action was brought ; but in the aetions mentioned in the text, 
the thing to be adjudged was only ascertained by the action. 

As to the formula in these actions, see Introd. sec. 1 03. In 
these actions no distinction can properly be made of plaintiff and 
defendant. Ulpian says, ^ Mixtee sunt actiones^ in fjnihus vterqae 
actor est/ (D. xliv. 7. 37. 1.) The judge discharged the func- 
tion assignea him equally for the benefit of all persons interested 
in the subject-matter of the action. 


21. Omnes autem actiones vel in 21. All actions are for the single, 
simpluin concepts sunt, vel in du- double, trijile, or quadruple value ; 
plum, vel in tripliim, vel in qua- beyond that no action extends, 
druplum ; ulterius autem nulla actio 
wGxtenditur. 


D. ii. 8. 3. 

We have now the fourth division of actions, that,, namely, 
-according to the amount of the condemnation. 

In actions which were 271 duplum, in triplnniyOV in quadruplum 
conceptcBy the intentio only contained an estimate of the single 

r F 2 
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value, the amount of actual loss, and then in the condemnatio this 
was doubled, tripled, or quadrupled, as the case might be ; the 
word concepts, therefore, which properly refers to the intentio, is 
not very strictly used. 

22. In simpliim ^tur : veluti ex 22. The single thing itself, or its 
stipulatione, ex mutni datione, ex simple value, is sued for ; as, for ex- 
empto vendito, locate conducto, ample, in case of a stipulation, a loan, 
mandate, et denique ex aliis com- a mandate, a sale, a letting to hire, 
pluribus causis. * and in numberless other cases. 

If a person stipulated that in a certain case his debtor should 
^ve him double or triple of the value of the sum owed, the action 
brought to enforce the stipulation would still be in simplurn con-- 
cepta. It would be the agreement, and not the action, which 
would double or triple the sum to be paid. 


23. In duplum agimus ; veluti 
furti nec manifesti, danmi injuria) 
ox lege Aquilia, deposit! ex quibus- 
dani casi^us ; item servi corriipti, 
(pia) competit in eum cuju.s liortatu 
consiliove sei*vus alienus fugerit, fint 
contuinax adversus doiniiium factus 
est, aiit luxuriose vivere c(eperit, aut 
deni(juc (piolibot modo detorior fac- 
tnS sit. In (pia actione otiain carum 
rermn (i[uas fugiondo sorvus abstulit, 
festiiuatio deducitur. Item ex legato 
quod vcTierabilibus locis rclictum 
est, secundum ea qua' supra diximus. 


23. The double value is sued for ; 
as, for example, in an action of theft 
not manifest, of wrongful injury by 
the lex Aquilia^ and, in certain cases, 
in an action of dei)Osit. Also in an 
action on account of the corruption of 
a slave brought against hifti by whose 
advice or instigation the slave has fled 
from his master, has grown disobedient 
towards him, become dissolute in his 
habits, or been made in any manner 
worse; and, in this action, an estimate 
is also to be made of whatever things 
tlie slave has stc>len from his master 
before his flight. An action also for 
the detention of a legacy, left to a 
sacred ^ilace, is brought for double 
value, as we have before remarked. 


Gai. iii. 190 ; Gai. iv. 9. 171 ; B. xvi. 3. 1. 1 ; D. xi. 3. 1 ; 0. i. 3. 46. 7. 


Dejwsifl ex (julbusdam easlbus^ i.e. when made under tlie 
pressure of a sudden calamity. Sec note on par. 1 7 . 


24. Tripli vero, cum quidaiu uia- 
jorem vera' a'siiuiationis (juantiia- 
tem in libello conventionis insenut, 
ut ex hac causa viatores, id est ex- 
ecutores litium, ampliorem summam 
sportularuiu nomine exegerint : tunc 
enim id quod ])ro])tcr eomm causam 
damnum passus fuerit reus, in tri- 
plum ab actore consequetur, ut in 
hoc triplo ct simplurn in quo dam- 
num passus est, connumeretur. Quod 
nostra constitutio induxit, qum in 
nostro Codice fulget, ex qua dubio 
procul est ox lege condictitiam 
emanare. 


24. The tri])le vah»e is sued for 
when any person inserts a greater sum 
than is due to him, in liis statement of 
demand, so that the eiaforcb^ that is, 
the officers of suits, exact a larger sum 
as their fee. In this case the defend- 
ant may obtain from the plaintiff the 
triple value of the loss he has sustained 
by giving the fee, but the amount 
l^roperly expended in the fee is in- 
cluded in the triple value. Thus, a 
constitution inserted in our code has 
established, on which constitution, 
without doubt, a statutory condiction 
niay be grounded. 


C. iii. 10. 2. 2. 
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In the old law there had been other actions in triplnmy as those 
furti concepti and furti oblati. (Gai. iii. 191; see Tit. 1. 4, of 
this Book.) The action, of which Justinian speaks in this para- 
graph, had been substituted by him for the penalty of entirely 
losing all right of action, to which a plaintiff who sued for more 
than was due to him had been liable. 

The lihellus conventionis in the system of civil process obtain- 
ing in the Lower Empire, was the notification of an action and 
its grounds delivered by a bailiff of the court {executor) to a de- 
fendant, who, on the receipt of it, had to give security for his 
appearance before the judex. It thus, in the extraordinaria 
judicitty replaced the old vocatio in jus. Condictio ex lege is lite- 
rally ^ a condiction under a statute.’ 


26. Quadrupli, veluti furti mani- 
festi : item de eo quod metus causa 
factum sit, deque ea pecunia qua3 in 
hoc data sit, ut is cui datxir calum- 
nia3 causa negotium alicui faceret, 
vel non faceret. Item ex lege con- 
dictitia a nostra constitutione oritur, 
in quadruplum condemnationem im- 
2 )onens iis ^xecutoribus litium, qui 
contra constitutionis normama reis 
quidquam exegerint. 


26. The quadruple value is sued 
for; as, for example, in an action for 
manifest theft, in an action q^iod metiLS 
causa, and an action relating to money 
given to any one to set on foot, or to 
desist from, a vexatious suit. The sta- 
tutory condiction is also fof the qua- 
druple value, which is established in 
our constitution against those officers 
of suits, who demand anytliing from 
the defendant, contrary to the regula- 
tions of the constitution. 


Gai. iii. 189 ; D. iv. 2. 14. 1 ; I), iii. C. 1 ; C. iii. 2. 4. 


De ea pecimia quee da fur. Titius is bribed by some one to insti- 
tute a vexatious suit, or he threatens to bring a vexatious suit, 
and the person he threatens pays him not to bring it. In either 
case an action in quadruplum lies against him. 


2G. Sed furti quidom nec mani- 
festi actio, et servi comipti, a ceteris 
de quibus simul locuti sum us eo dif- 
ferunt, quod hie actiones omnimodo 
dupli sunt ; at illaj, id est, damni in- 
juria; ex lege Acpiilia et interdum 
depositi infici^tione duplicantur, in 
confitentem autem in simplum dan- 
tur. Sed ilia quaj de iis comi)etit 
qum relicta venerabilibus locis sunt, 
non solum inticiatione dui)licatur, 
sed etftun si distulerit relicti solu- 
tionem usquequo jussu magistra- 
tuum nostrorum conveniatur ; in 
confitentem vero, et antequam jussu 
magistratuum conveniatur solven- 
tem, simplum redditur. 


20. But an action of theft not ma- 
nifest, and an action on account of a 
slave corrui)ted, difier from tlie others, 
which we have placed under the same 
head, in that they are always brought 
for double the value ; but the others, 
that is, the actiem given by the lex 
Aqullia for a wrongful injury, and the 
action of deposit under pressure, are 
brought for the double value in case of 
denial ; but if the defendant confesses, 
the single value only can be recovered. 
In actions brought for things given to 
sacred places, double is recovered, not 
only on the denial of the defendant, 
but also on i)ayment being delayed 
until a magistrate orders an action to 
be brought ; but it is the single value 
only that can be recovered, "if the deM 
be acknowledged and paid before such 
an order is given. 


Gai. iv. 9. 171. 173 ; C. i. 3. 46. 7. 
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27. Item actio de eo quod metus 
causa factum sit, a ceteris de quibus 
simtd locuti sumus eo diflfert, quod 
ejus natura tacite continetur, ut qui 
judicis jussu ipsam rem actori resti- 
tuat, absolvatur. Quod in ceteris 
casibus non ita est sed omnimodo 
quisque in quadruplum condemna- 
tur ; quod est et in furti manifesti 
actione. 


27. The action quod metus ccmsa 
differs also from the other actions in- 
cluded under the same head, because 
it is tacitly implied in the nature of 
this action, that a defendant, urho, in 
obedience to the command of the 
judge, restores the things taken, ought 
to be acquitted ; in all the other actions, 
on the contrary, the defendant must 
always be condemned to pay the four- 
fold value, as, for instance, in the ac- 
tion of ma^est theft. 


D. iv. 2. 14. 1. 4. 

The actio quod metus causa was given to a person who had, 
while under constraint from the fear of actual or threatened 
violence, alienated anything, created real rights, or entered into 
an obligation. The action was, as the text informs us, arbitraria. 
(See Introd. sec. 106.) 


28. Artionum autem quesdam 
bon® fidei sunt, qu®dam strict! juris. 
Bon® fidei sunt h® : ex empto ven- 
dito, locato conducto, negotiorum 
gestorum, mandati, deposit!, pro 
socio, tutel®, commodati, pignerati- 
tia, famlli® erciscund®, communi 
dividundo, pr®scriptis verbis qu® de 
®stimato proponitur, et ea qu® ex 
permutatione competit, et heredi^ 
tatis petitio. Quamvis enim usque 
ad hue incertum erat, sive inter 
bon® fidei judicia connumeranda sit 
hereditatis petitio, sive non, nostra 
tamen constitutio aperte earn esse 
bon® fidei disposuit. 


Gai. iv. G2; 


28. Again, some actions are ho7ix 
fideiy some are stricti juris. Of those 
bonss fidei there are the following : — 
the actions empti and venditi, locati 
and conducti, negotiorum gedortim ; 
those brought on a mandate, deposit, 
partnership, tutelage, loan, or pledge ; 
the action familim erciscundse ; that 
communi dividundo ; the action prse- 
script is verbis y arising from a commis- 
sion to seU at a fixed price, or an ex- 
change ; and the demand of an in- 
heritance. For, although it was, till 
recently, doubtful whether this last ac- 
tion should be included among those 
honmfideiy our constitution has clearly 
decided that it is to be included among 
them. 

1. iii. 31. 12. 3. 


We here enter on the fifth division of actions, that, namely, 
according to the powers given to the judge, and according to 
which they are divided into actiones bonce Jidei^ actiones stricti juris, 
and actiones arbitrarice. 

In actions bonce Jidei^ the words ex bona Jide^ or some equivalent 
expression, were permitted to be added to the formula, so that 
the intention which was always incertay ran, quicquid darey or 
jacercy or preestare oportet ex bona Jide» The actions in which 
this was permitted were all praetorian. Justinian here gives a 
list of them ; and probably, though not quite certainly, the list 
is meant to be a complete one. The principal effects of this, 
addition to the formula were; — (1) That all circumstances 
tending to show dolus malus were taken into consideration, with- 
out an exception doli mali being inserted. (D. xxx. 84. 6.) 
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(2) Every assistance which the consideration of customs and com- 
mon use could give to the determination of the particular question 
was permitted to aifect the decision of the judge. (D. xxi. 1. 31. 
20.) (3) The judge woidd notice any counter claims which the 
defendant might have arising out of the same set of circumstances 
which gave rise to the action of the plaintiff (Gai. iv. 63), and 
would provide for future contingencies, as e.g., in an action pro 
socio^ he met the case of one partner having taken on himself lia- 
bilities not as yet enforceable. (D. xvii. 2. 38. pr.) (4) And, 
lastly, interest was due on the thing withheld from the time it ought 
to have been given. (D. xxii. 1. 32. 2.) 

In the actions stricti juris, the judge was obliged to adhere 
strictly to the principles of the civil law. Dolus malus, or counter 
claims, could not be taken into consideration unless exceptions 
were inserted bringing them before the notice of the judge. And 
interest could not generally be claimed from before the time of 
the litis contestatioy except by special stipulation. (D. xii. 1. 31.) 
It was the actions derived from the jus civile, i.e. real actions and 
condictions, that were stricti juris. That a real action should, as in 
the case of the petitio hereditatis, be bonce Jidei, was quife an ex- 
ception. ^But the petitio hereditatis had characteristics which 
alUed it with personal actions, habet prcestationes quasdam per- 
sonates. (D. v. 3. 25. J8.) It could only be brought against 
those who possessed an inheritance {\) pro herede, i.e. as heir or 
bonorum possessor, or (2) pro possessore. Pro possessore possidet 
prcedo qui interrogatus cur possideat, responsurus sit quia possideo, 
i.e. a possessor who does not pretend to justify his possession by 
any legal title. (D. v. 3. 11 and 12.) And not only was the j)etitio 
hereditatis thus personal in the sense of being limited to two 
classes of persons, but it had some of the consequences of a per- 
sonal action. By it the plaintiff could recover from the possessor 
moneys he had derived from the inheritance, and it could be 
brought against debtors of the deceased to make them pay what 
they owed to the inheritance in case these debtors claimed to retain 
their debts as being the right heirs. (D. v. 3. 13. 15 ; D. v. 3. 
42.) The jurists had been divided on the point whether in a pe- 
titio hereditatis cognisance could be taken of dolus maius without an 
exceptio. J ustinian decided that it could, the action being treated 
as one bonce Jidei. 

Actiones arhitrarice are treated of in paragr. 31. 

An emotion prcescriptis verbis, otherwise in factum prcescriptis 
verbis, or civilis in factum, was, as we have elsewhere said, an ac- 
tion in which at the head of the formula were placed words 
stating the facts giving rise to a contract which did not come 
under any of the heads of contracts bearing a particular name. Of 
these actions, which were always bonce fidei and in jus gonccptcB, 
the two mentioned in the text are only examples. In the 
contract permutatio, each party made a contract re, i.e. by depo- 
siting the thing bartered with the other; but the thing given was 
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not given as a mutuum y a commodatuniy a depositumy or a pignusy 
and therefore the circumstances had to be stated specially. The 
action de csstimato was given when a thing was entrusted to 
another to sell for a certain sum ; the agent being permitted to 
retain all he received above that given, and to give back the thing 
if he could not obtain the price fixed. This was not precisely a 
locatioy a societasy or a mandatuniy and therefore the action was 
given in the form of one j)r(Bscriptis verbis, (See Bk. hi. Tit. 
13. 2.) 

29. Fucrat antea et rei uxorioQ 29. Formerly, the action rei uxoriae 
actio una ex bonte fidei judiciis. Sed was included among the actions hcynrn 
cum pleniorem esse ex stipulatu ac- jidei ; but finding the action cxstipulatn 
tionem invenientes, omne jus quod to bo more advantageous, we have, 
res uxoria ante habebat, cum multis while establishing many distinctions, 
divisionibus in actionem ex stipulatu transferred to the action ex stipulatuy 
quso do dotibus exigendis proponitur, when given for the recovery of mar- 
transtulimus : merito rei uxorim ac- riage portions, all the effects before 
tione s\iblata, ex stipulatii (pim pro attaching to the action rei uxorise , ; the 
ea introducta est, naturam bonm ae/io rei luoria’ being then reasonably 
fidei judicii tantum in exactione done away with, the action 
dotis mervit, ut bonne fidei sit ; sed by which it is replaced, naturally as- 
et tacitam ci dedimus hyi)othecam. suracd the character of an action honae 
Proeferri autom aliis creditoribus in but assumed it only wjien brought 

h3q')othecis tunc ceusuimus, cum ipsa for the recovery of a marriage portion, 
mulier de dote sua experiatur, cujus We have also given the wife an implied 
solius providentia hoc induximus. mortgage, but when vo prefer her to 

mortgagees, we do so only whenever 
she herself sues for her marriage par- 
tion. For it is to her personally that 
we grant the privilege. 

J). iv. 5. 8; C. \. 13; C. viii. 38. 32. 1. 

In order to enforce the restitution of a marriage portion, the 
actio rei uxoriai was given ; but sometimes tlie wife or other per- 
son entitled, not content with the remedy, stipulated with the 
husband for the restitution, and thus secured the power of bring- 
ing an action ex stipulatu. 

In the actio rei uxoriccy which was an action honcB jideiy the 
husband could, for different reasons, make certain deductions in 
his restitution of the dos. He had three years in wliich to make 
restitution of all things, qua numeroy qmnderey mensurave constant ; 
he could oppose to the action the bencjicium compete nticPy that is, 
he was only condemned to pay quantum fa cere potest ; and he 
could deduct the useful as well as the necessary expenses Ke had 
incurred in managing the dotal property. (See paragr. 37.) The 
wife could not transmit the action to her heirs, and if her husband 
was deceased, and she had benefited by his testament, she could 
not both accept the gift under the testament, and also ask for the 
restitution of her portion, but was obliged to abandon either the 
one advantage or the other. (Ulp. Reg, 6.) 

None of these drawbacks attended the action ex stipulatu. 
There could be no deductions, no delay in "payment, no regard to 
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the husband’s power to pay. ^ The action passed to the heirs of 
the wife, and she could take, in addition, anything given her by 
her husband’s testament. 

Justinian united the two actions into one. However the dos 
might have been given, and whether there had really been any 
stipulation to restore it, a tacita stipiilatio was, in every case, to 
be supposed. The actio rei uxorim was to be abolished, and all 
actions for the restitution of a marriage portion to be brought ex 
^tipulatu. But then, this action was treated one honce Jideiy 
and produced most of the advantages which the husband had 
enjoyed under the actio rei uxorice. He had a year in which to 
restore all moveables ; he could claim the heneficium competentm^ 
and might deduct tlie necessary expenses he had been put to. (See 
paragr. 37.) Lastly, in order to make the position of the wife 
more secure, Justinian gave her an implied mortgage on the 
effects of her husband, taking 2 )riority over all other incum- 
brances — a privilege, however, 2 )ersonal to herself. (C. iv. 13.) 


30. In bona) fidoi autciu judiciis 
libera potestaH iDcrmitti videtnr ju- 
dici ex bono et jeejuo justiniandi, 
ipiaiitum adtori ro.stitni debcat: in 
<pio efc illud contmetnr, nt si quid 
invicem jjraistare actorcni oportcat, 
oo conq)onsato in rebqnuni is cmn 
<juo actum ost, deboat coiidemnari. 
8od et in strictis judiciis ex rescripto 
divi Mo rei, oiq^usita doli mali excei)- 
tione compensatio inducobatm*. Sed 
nostra constitiitio eas compensa- 
tiones (jiue jure aperto nituntur, 
latius introduxit, ut actiones ipso 
jure niiniiant, sive in i*em sive in 
l^ersonam, sive alias (juascunique : 
excepta sola deposit! actione, cui 
aliquid conqiensationis nomine oj)- 
poni satis impium esse credidiniiis, 
ne sub pnetextu cojnpensationis de- 
l)ositarum rerum (juis oxactione de- 
fraudotur. 


30. In all actions honx Jidci full 
1 ) 0 wer is given to the j lulgd to deter- 
mine, according to the lailes of ecjuity, 
how much ought to be restored to the 
plaintifi* ; whence it follows that when 
the plaintiir also is found to be in- 
debted to the defendant, the debtor 
ought to bo allowed to set oil* the sum 
due to him, and to be condemned only 
to ])ay the difibrence. Even in actions 
,sfricft jnrisf a rescript of the Emperor 
Marcus permitted a set-oil* to bo 
claimed, by opj>oBing the exception of 
fraud ; but our constitution, when the 
debt due to the defendant is evident, 
has given a greater latitude to claims 
of set-oil* ; for now actions, real or per- 
sonal, or of whatever kind, are ipso 
jure reduced by the claim, with the ex- 
cepthm only of the action of deposit, 
against which we have not judged it 
lU'oper to permit any claim of set-off 
to be made, lest under this i)retenco 
any one should be fraudulently i)re- 
vented from recovering the thing de- 
liosited. 


Gai. iv. G1 ; C. iv. 31. 14, pr. and 1 ; C. iv. 34. 11. 


The subject of compensatio will be treated of more fully under 
paragr. 39. 

31. Prsoterea quasdam actiones 31. Some actions, again, are called 
arbitrarias, id est, ex arbitrio judicis arbitrary, as depending u])on the or- 
pendentes, appellamiis : in quibus, hitrium of the judge. In ttiese, if the 
nisi arbitrio judicis is cum quo agitur defendant does not, on the order 
actorisatisfaciat,velutiren 4 restituat, judge, ^ve the satisfaction awarded 
vol exhibeat,velsolvat, velexnoxali by the judge, and either restore, ex- 
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causa servum dedat, condemnari de- Mbit, or pay the thing, or give up a 
beat. Sed istse actiones tarn in rem slave that has committed an injury, he 
quam in personam inveniiuitur : in ought to be condemned. Of these ar- 
rem, veluti Publiciana, Scrviana de bitrary actions some are real and some 
rebus coloni, quasi Serviana quso personal : real, as the actions Fuhli- 
etiam hypothecaria vocatur ; in per- cia'tm, Servia'tia, and quasi ServiaiiUy 
sonam, veluti quibus de eo agitur also called hypothecaria ; personal, as 
quod aut mctus causa aut dolo malo those by which a suit is commenced 
factum est, item cum id quod certo on account of something done through 
loco promissum est petitur ; ad ex- fear or fraud, and that for which some- 
hibondum quoque %ctio ex arbitrio thing was promised to be paid at a 
judicis i)endet. In his enim ac- particular place ; the action ad exhi- 
tionibus et ceteris similibus permit- heudum also depends on the arhitrium 
titur judici ex bono et mcpio, secun- of the judge : in these actions, and 
dum cujusque rei de qua actum est others of a like nature, the judge 
naturam, mstimare quemadmodum may determine, according to the prin- 
actori satisfiori oporteat. ciples of equity and the circumstances 

of the particular case, the satisfactioii 
which the plaintiff ought to receive. 

D. vi. 1. 08 ; D. iv. 2. 14. 4 ; D. xiii. 4. 4. 1 ; D. x. 4. 3. 9 ; D. xx. 1. 16. 3 ; 

D. iv. 3. 18. 

In the actiones arhitrariat the judge was instructed only to 
condemd the defendant in a sum of money, if he did not satisfy 
the demand of the plaintiff, supposing that demand ^was well- 
founded. When, therefore, the judge had ascertained the validity 
of the plaintiff’s claim, he issued an order {arbltrhiw') to tlie de- 
fendant, and at the same time condemned him to pay, in case of 
his refusal, a sum pro])ortionate to the value of what was claimed, 
quanti ea res erit This was fixed, if the defendant, when ordered 
to restore a thing, falsely stated that he had not the thing in his. 
possession, by the plaintiff* himself, who stated on his oath (D. 
xii. 3. 5) the amount he considered fairly due to him as compen- 
sation ; otherwise the judex fixed the amount according to the 
circumstances of the case. Probably, though this is a point on 
which there is a divergence of opinion, the inanus miUtaris was 
employed, by the direction of the judge, to put the plaintiff* in pos- 
session, when the defendant falsely stated that it was not in his 
possession, or when the defendant, after being condemned, would 
neither pay the amount fixed nor restore the thing. (D. vi. 1. 
68 .) 

Actions in rem were enforced by being made arbitrariccy and 
all actions in rem were so enforced. (See Tit. 17. 2.) In real 
actions the satisfaction ordered by the judge was to restore the 
thing. In the actio Serviana and quasi- Serviana, the arhitrium 
was alternative, and the defendant was ordered either to give up 
the thing pledged, or to pay the debt. (D. xx. 1. 16. 3.) It is 
to this case that the words ^ vel solvat ’ in the text refer. When the 
thing claimed was restored, the condemnatio might still be made 
available, for the frucius, (D. vi. 1. 68.) Among personal 
actions, those quod metus causa, de dolo malo, and ad exhihendum 
were arbitrari<B, because they were brought virtually to have 
something restored or exhibited. The action de eo quod certo loca 
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promissum est was made arhitrariay for the peculiar reason men- 
tioned below. 

With respect to the actio quod metus causa, see paragr. 25 and 
27. The actio de dolo malo was given to avoid the consequences 
of a dolus malus, but only when there was no other means of avoid- 
ing them (D. iv. 3. 1, 2); it was in simplum\ it subjected the 
defendant, if condemned, to infamy, and had to be brought with- 
in a year. (D. iv. 3. 29.) 

As will be found from Tit. 12. 2, in every action the defend- 
ant was to be absolved if, before sentence was given, he satisfied 
the demands of the plaintiff. 

Cum id quod certo loco promissum est petitur. When a con- 
tract was made in which it was agreed that payment should be 
made at a particular place, the creditor could not demand pay- 
ment anywhere else. If he did, he asked for more than was his 
due, and was subject to the consequences of a yluris-petitio. (See 
paragr. 33.) Supposing, indeed, the action brought on the obli- 
gation was one hon(B Jidei, or had an intentio incerta, as being for 
an undetermined object, then, as the judge would take into account 
all the circumstances of the case, and allow the defenSant the 
benefit of whatever difference being sued in a wrong place could 
be supposed to make to him, the consequence of this pluris-- 
petitio would be immaterial. But if the action was stricti juris 
and for a thing certain, the plaintiff could not have brought it else- 
where than in the place named without incurring the consequences 
of a plus-petitio, had not the praetor come to his relief and given 
him the actio arhitraria mentioned in the text. By this action the 
creditor was allowed to sue in the wrong place, but the praetor 
compensated the debtor by giving him an advantage. The action 
was made arhitraria, and the debtor was ordered to pay what the 
creditor claimed, or to give security that it would be paid in the 
place where due. If he did not do this, then in the condemnatuh 
the judex fixed an amount in which the advantage it might have 
been to the debtor to have paid in the particular place was taken 
into consideration. (See paragr. 33.) The praetor, however, per- 
haps only allowed the creditor to take advantage of this action if 
the defendant absented himself from the place where the payment 
ought to have been made (D. xiii. 4. 1 ), and then the creditor 
could bring this action either at Borne or in any place where the 
defeijdant had a domicile, or in any place where the defendant con- 
sented to appear. (D. v. 1. 19. 4.) 

32. Curare autem debet judex ut 32. A judge ought, as much as pos- 
omnimodo, quantum possibile ei sit, sible, to take care that his sentence 
certse pecuniae vel rei sententiam awards a thing or sum certain, even 
ferat, etiam si de incerta quantitate though the demand on which ho pro- 
apud eum actum est, nounces may liave been for an uncer- 

tain quantity. 


Gai. iv. 48. 52 ; 0. vii. 4. 17. 
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Certce pecuniat vel reu Before the formulary system the judg- 
ment might be either to give a thing or to pay a sum of money. 
Under the formulary system the condemnatio was always to pay a 
sum of money. Under the system of judicia extraordinaria a 
return was made to the old law, and the condemnatio might be not 
only for a certain sum of money, but also for any other definite 
tiling, that thus the object of the demand might be directly ob- 
tained. 

The condemnatio was always certain, even if the action was 
brought for a sum or thing uncertain ; the nature of the action 
might, indeed, be such as to give the defendant the choice of two 
alternatives, and the condemnatio would, of course, correspond; 
but even then the condemnation cannot properly be said to have 
been uncertain, as it compelled the defendant to choose between 
two definite thinirs. 


33. Si qiiis agens in intentiono 
sua idus complexus fuerit quam ad 
cum portineret, causa cadebat, id 
ost, rem < amittebat ; nec facile in 
intcgniin a prmtore restituebatur, 
nisi minor erat viginti quiinpie 
aimis : huic enini, sicut in aliis 
causis causa cognita succurrobatur, 
si lai)su3 juvontutc fuerat, ita efc in 
hac causa succurri solitum erat. 
Sane, si tarn magna causa justi 
erroris intervoniebat, ut otiam con- 
stantissimus quisque labi posset, 
otiam majoii viginti (piin(j[ue annis 
succuiTolaitur : veluti, si quis totum 
legatum petierit, post deinde pro- 
lati fuerint codicilli quibus ant pars 
legati adempta sit, aut (piibusdam 
alus legata data sint, qua? efficio- 
bant ut plus petiisse videretur pe- 
titor ({uam dodrantem, atipie ideo 
lege Falcidia legata minuebantur. 
Plus autem quatuor modis petitur, 
re, tempore, loco, causa ; re, veluti 
si quis pro decern aureis qui ei de- 
bebantur, viginti petierit ; aut si is 
cujus ex parte res est, totam earn 
vel majore ex parte suam esse in- 
tenderit ; tempore, veluti si quis ante 
diem vel ante conditionem jietierit : 
qua ratione enim qui tardius solvit 
quam solvere deberet, minus solvere 
intelligitur, eadem ratione qui prao- 
mature petit, plus petere videtur. 
Loco plus petitur, veluti cum quis id 
•quod certo loco sibi stipulatus est, 
alio loco pqtit sine commemoratione 
illius loci in quo sibi dari stipulatus 
fuerit : verbi gratia, si is qui ita sti- 
pulatus fuerit, Ephesi dare spondes ? 
Romre pure intendat sibi dare opor- 


33. Formerly, if a plaintiff claimed 
in his Inteniio more than his due, he 
failed in his action, that is, he lost 
the thing owing to him, nor was it 
easy for him to get reinstated by the 
prmtor unless ho was under the age 
of twenty-five years, for in this, as 
well as in other cases, it was usual to 
aid the plaintiff if it appeared that he 
Imd made an error owing to his youth. 
If, however, the reasons winch betrayed 
hmi into the mistake were such as might 
have misled the mf)st careful man, re- 
lief was given even to i)ersons of full 
age. For example, if a legatee had 
demanded liis whole legacy, and codi- 
cils were afterwards produced by which 
a i)aid of it was taken away, or new 
legacies given to other persons, so that, 
the legacies being reduced by the lex 
Falcidui, the plaintiff appeared to have 
demanded more than tliree-fourths. 
A man may demand more than what 
is due to him in four ways — in respect 
to the thing, to the time, to the place, 
and to the cause. In respect to the 
thing, as when the plaintiff, instead of 
ton aurei, which are due to him, de- 
mands twenty ; or if, although owner 
of but part of some particular* thing, 
he claims the whole, or a greater share 
than he is entitled to. In respect to 
time, as when the plaintiff makes his 
demand before the day of payment, or 
before the time of the performance of 
a condition; for just as he who does 
not pay so soon as he ought is held to 
pay less than he ought, so whoever 
makes his demand prematurely, de- 
mands more«than his due. In respect 
to place, as when any person demands 
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tore. Ideo autein plus petere in- 
telligitur, quia utilitatein quain ha- 
buit promissor si Ephesi solveret, 
adimit ei pura intentione. Propter 
quam causam alio loco petenti arbi- 
traria actio propoiiitur, in qua sci- 
licet ratio habetur utilitatis qufe 
promissori competitura fuisset, si 
illo loco solveret : qua) utilitas i)le- 
ruinque in niercibus maxima inve- 
nitur, veluti vino, oleo, frumento, 
qu80 per singulas regiones di versa 
habent pretia ; sod ct pecunite nu- 
merate non in omnibus regionibus 
sub iisdom usuris fcenerantur. Si 
quis tamon E^diesi potat, id est, eo 
loco petat (pio ut sibi detur stqni- 
latus est, pura actioiio recto agit; 
idque ctiam x)r{etor nionstrat, scili- 
cet <piia utilitas solvendi salva est 
promissori. Huic autom <pii loco 
pliLs petere intclligitur, proximus 
est is (jui causa plus petit : ut ecce, 
si (]uis ita a to stipuletur, lioniinom 
Sticlium aut decom aurcos dare 
spondes ! deiiido altorirtrum petat, 
veluti hominom tantum aut deceiii 
auroos tantum. Jdeo autom plus 
potoro intolligitur, (juia in oo goiiore 
stipulationis ])romissoris est oloctio, 
utrum pi‘cuniam an liominom sol- 
vere mailt ; <pii igitur pecuniam 
tantum vol hominom tantum sibi 
dari oportoro intciidit, oripit elec- 
tionem advorsario, ot eo modo suam 
quidom conditionom nioHorom facit, 
advorsarii vero sui dotoriorom : qua 
do causa talis in ca I’o prodita est 
actio, ut (|uis intendat liominem 
Stichum aut aureos decom sibi dari 
oiiortoro, id est, ut eodom modo 
])oterot quo stipulatus est. Pre- 
torca, si (pi is gonoraliter lioiuinem 
stipulatus sit, ot s])ocialitor Stichum 
potat, aut gonoraliter vinum stixm- 
latus sxiocialitor Oanq)anum ])ctat, 
aut goiieralitor ])uri)urani stixmlatus 
sit, doindo sxiecialiter Tyriam jietat, 
Xilus petoro intolligitur ; quia elec- 
tionem advorsario tollit, cui stipu- 
lationis* jure liberum fuit aliud sol- 
vere quam quod x>titeretur. Quin 
etiam, licet vilissimum sit quod 
quis petat, niliilominus x>lus petere 
intolligitur ; quia siepe accidit ut 
liromissori facilius sit illud solvere, 
quod majoris iiretii est. Sed hsec 
quidem antea in usu fucrant. Postea 
autem lex Zenoniana et nostra rem 
coercuit ; et si quidem ten\pore plus 
fuerit petitum, quid statui oportet, 
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that something stipulated to l)e de- 
livered at a particular idace, should bo 
delivered at some other x>lace, without 
noticing the place fixed by the stipu- 
lation ; for examxde, if, after stipu- 
lating in these words, ‘ Do you promise 
to give at Epliesus?* any one should 
afterwards bring an action at Home, 
merely stating that the defendant 
ought to give. Jn this case the X)hdn- 
tifi would demand more than his due, 
as he would, by his lufodio thus con- 
ceived simx>ly, dox)rivo the x>romissor 
of the advantage ho might have in 
paying at Ephesus. And it is thus, 
that an arbitrary action is given to ii 
Xdaintift demanding X)aymont in axihaco 
different from that agreed on, in which 
action allowance is made for the ad- 
vantage which the debtor might have 
roai)od from ids dt‘l)t in the 

l>lacc agreed on. This advanbigo is 
generally found to bo most consider- 
able in the difibront kinds of •merchan- 
dise, as in wine, oil, corn, of which 
the x>i’ico dillbrs in dilloront x>iaces. 
Money itself, again, is not lent every- 
where at the samo interest. I hit if a 
man bring his action at Ex>hesus, that 
is, at the x> 1‘T'CO fixed l)y the stqmla- 
tion, ho may validly bring an action 
conceived simply ; and this tiio iirmtor, 
too, x>oints out, bocanso all the advan- 
tage the debtor will have in ]>aying at 
the iiarticuhir place is secured to liim. 
To him wiio demands more than his 
duo in regard to x>k*ice, he ai)])roachcs 
very nearly wlio demands more than 
his due in regard to the cause ; as, for 
instance, if any one stixmlate thus witli 
you, ‘ Do you jiromise to give either 
your slave Stichus ov ion ainri V and 
then demand cither the slave only, or 
the money only, lie would in this 
case 1)0 held to have demanded more 
than his due, liecause in such a stixiu- 
lation the ])r*omissor lias the right to 
choose whotlier ho will give the slave 
or the money. He, tlierefore, who 
claims either the money only, or the 
slave only, takes away his adversary’s 
power of choice, and thus makes his 
own condition better, and that of his 
adversary wx)rse. An action, there- 
fore, has been given by which in such 
a case the x>laintiff' maintains that 
either the slave Stichus oyght to be 
given him, or the money, and thus 
makes a demand in conformity with 
the stipulation. So, too, if a man sti- 
pulates generally that wine, or purple,, 
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Zenonis divse memorife loquitur con- 
«titutio. Sin autem (quantitate vel 
alio modo plus fuerit q)etitum, omne 
si quod forte damnum ex hac causa 
accident ei, contra quern plus peti- 
tum fuerit, commissa tripli con- 
domnatione, sicut supra diximus, 
puniatur. 


or a slave be given him, and aftenvards 
sues for the wine of Campania, the 
purple of Tyre, or the slave Stichus 
in particular, he is held to demand 
more than his due, for he thus takes 
the power of election from his adver- 
sary, to whom it was open by the 
terms of the stipulation to pay some- 
thing different from what is demanded. 
Nay, even if the thing actually sued 
for is of little or no value, yet the 
plaintiff is held to claim more than 
his due, because it is often easier for 
the debtor to pay a thing of greater 
value. Such was the law formerly in 
use. But the severity of the law on 
this point has been greatly restrained 
by the constitution of the Emi^eroi* 
Zeno, and by our own. If more than 
is due is demanded in respect of time, 
the constitution of Zeno must be ap- 
plied ; if in respect of quantity, or in 
any other way, then, as we have said 
above, the jdaintiff is to be condemned 
in a sum triple the amount of any loss 
sustained by the defendant. 


■Gai. iv. 53 ; D. iv. 4. 1. 1 ; D. iv. 4. 7. 4 ; D. iv. G. 1, 1 ; D. xiii. 4 and 
foil. ; C. iii. 10. 1, 2. 


Under the system of a plun’-peHtio or pluris-petitio 

had the effect of making the plaintiff fail entirely in an actio 
strict I juris, when the error was in the inteniio, and the iutentio 
was for a ’.thing certain. Supposing this were the case, as the 
formula would run si paret decern nntnmos, &c., condemnn, si von 
absolve, then, if the defendant owed only nine viivimi^ he did not 
owe ten, and so t\iQ judex could not condemn him. The plaintifl* 
failed, and having once come in judicio, the litis contestatio ope- 
rated as a novation of the cause of action (see Bk. iii. Tit. 29), 
and his original claim being thus cut away, he was left entirely 
without remedy, and could take no further proceedings to enforce 
his demand. 

Of course, if the demand was for a thing uncertain, there 
could be no plus-petitio. If there were an error in the demon- 
stration the plaintiff was not at all prejudiced. If there were a mis- 
take in the condemnatio, making it more unfavourable to the de- 
fendant than it ought to have been, it was the defendant who 
would be prejudiced ; but the praetor would grant a new formula, 
and so rectify the mistake. (See Gai. iv. 53-60, reading in 57, 
sed (reus cum) iniquam formulam acceperit,) 

Under the system of ih^ judicia extraordinaria a plus^pctitio 
would mean any claim in excess contained in the lihellus conven- 
tionis. The text informs us of the mode in which such a mistake 
or misstatement was punished when the plus-petitio was not one 
tempore. If the plus-pet itio was tempore, ne. if the plaintiff sued 
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before the proper time, he was condemned by the constitution of 
Zeno (C. iii. 10. 1) to wait double the time he ought originally to 
have waited, and to reimburse the defendant all expenses he might 
have been put to by the action improperly brought 

Sicut supra diximus refers to the case of the damnum being 


the exaction of a larger fee b 
paragr. 24. 

34. Si minus in intentione corn- 
plexus fuerit actor quam ad cum 
pertineret, veluti si, cum ei decern 
deberentur, quinque sibi dari opor- 
tere intenderit ; aut si, cum totus 
fundus ejus esset, partem dimidiam 
suam esse petierit, sine periculo agit. 
In reliquum enim nihilominus judex 
adversarium in eodem judicio con- 
demnat, ex constitutione divie me- 
morife Zenoiiis. 

Oai. iv. 56 ; 


the executor, as mentioned in 


34. If a plaintiflr includes less in liis 
intent io than he has a claim to, de- 
manding, for instance, only five anrei 
when ten are due, or the half of an 
estate, when the whole belongs to him, 
he runs no risk, for the jiidge may, by 
the constitution of Zeno, of glorious 
memory, condeiun in the same action 
the adverse i){irty to pay the remainder 
of what is duo to the i)laintifl*. 


C. iii. 10. 3. 3. 


Under, the prastorian system, a plain ti if who claimed a less 
amount than was really due to him, could bring another action 
for the surplus if he waited until another ])ra3tor came into oflScc. 
(Gai. iv. 56.) Zeno allowed the judex to add the surplus in con- 
demninjr the defendant. 


35. 8i quis aliud pro alio inten- 
derit, nihil eum periclitari placet ; 
sed in eodem judicio, cognita veri- 
tate, errorem suuni corrigere ei per- 
mittimus : veluti, si is (|ui homincm 
Stichum iietere deberet, Erotem po- 
tierit ; aut si (luis ex testameiito sibi 
dari uporterc intenderit, quod ex 
stiiiulatii debetur. 

Gai. 


35. When a i)laintiff demands one 
thing instead of another, he incurs no 
risk. For if he discovers the truth, 
lie is allowed to correct his mistake in 
the same action : as if ho should de- 
mand the slave Eros instead of Sticlius, 
or should claim as due by virtue of a 
testament, what is really due upon a 
stipulation. 

iii. 55. 


In the time of Gains, a plaintiff who demanded one thing in- 
stead of another, lost the action, but could recover the thing really 
due in a subsequent action. Justinian permitted the mistake to 
be retrieved in the same action, as the text informs us. 


36. Sunt prmterea (lunedam ac- 
tiones quibus non solidum quod 
nobis debetur, persequimur, sed 
modo solidum consequimur, modo 
minus, ut ecce, si in peculium filii 
servive agamus ; nam si non minus 
in peculio sit quam persequimur, in 
solidum dominus paterve condem- 
natur : si vero minus ihveniatur, 
eatenus condemnat judex, quatenus 


36. There are, again, certain actions 
by which we do not always sue for the 
whole of what is duo to us, but some- 
times for the whole, sometimes for less. 
For example, when a suit is brought 
so as to form a claim againjft the pecu- 
Hum of a son or a slave, then if the 
peculium is sufficient to answer the 
demand, the father or master is con- 
demned to pay the whole debt ; but if 
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pecnlio sit. Qnemadmodum au- the pemdvwm is not sufl&dent, he is. 
tern peculium intelligi debeat, suo condemned to pay only to the ex- 
ordine proponemns. tent of the pemlium. We will here- 

after explain, in its proper place, how 
the peculi/im is to be estimated. 

C. iv. 26. 12. 


Wc here enter on another division of actions, according to 
which actions, by which the whole of what was due was obtained^ 
are distinguished from those by which sometimes the whole, some- 
times less than the whole, of what was due was obtained. 

37. Item, si de dote judicio mii- 37. Thus, too, if a wife brings an 
lier agat, placet eatenus marituni action for the restitution of her mar- 
condemnari debero quatenus facere riage portion, the husband must be 
possit, id est, quatenus facultates condemned to pay only as far as he 
ojus patiuntur : itaque, si dotis quan- is able, i.e. as far as his means permit, 
titati concurrant facilitates ejiis, in Therefore, if his means admit of his 
solidum damnatur ; si minus, in tan- paying the whole amount of the por- 
tum quantum faceroiiotcst. Propter tion, ho must do so; if not, he must 
rotentionem quorpie dotis repetitio pay as much as it is in his power to 
minuitur ; nam ob impeiisas in res jiay. The claim of a wife for tho 
dotales factas marito reteiitio con- restitution of her marriage iiortion 
cessa est, (juia iiiso jure nccossariis may also be lessoned by the husband 
sumptibus dos minuitur, sicut ex having a right to retain something, 
latioribus Digostorum libris cognos- for tho husband is ponnitted to retain 
cere licet. a smn etiuivalent to the expenses he 

has incurred about the things given, 
since the marriage portion is by law 
diminished by the amount of all ne- 
cessary expenses, as may be seen in 
fuller detail in the Digest. 

D. XX iv. 3. 12. 14 ; D. xxv. 1. 5. 

The privilege of having the vondemiiatio reduced, duntaxat 
in id quatenvs faevrv potesty i.e. of being condemned only in 
an amount whicli lie could pay without being reduced to a state 
of destitution (D. L. 17. 173), a privilege called by the commen- 
tators the hvnejivium coinpetevtiwy was accorded to the defendant 
in several other cases besides those mentioned in tlie text and in 
the next paragraph and in paragr. 40. We may instance the 
cases of one brother sued by another, and every case arising 
between man and wife, except claims grounded on delicts. (D. 
lii. 1. 20.) Tliis privilege was always personal, and did no\ avail 
either heirs or sureties. 

If the debtor subsequently had funds, he had to pay what 
under the henejicium competevtim he left unpaid. (C. v. 18. 8.) 
In calculating how much the debtor could pay, account was 
only takgn of what he possessed, without deduction for what he 
owed, except in the one case of the donor, who might deduct his 
debts. (D. xlii. 1. 19, pr. 1.) 

Propter retentionem dotis. The husband might deduct the 
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amount of all necessary expenses incurred in the management 
of the property constituting the marriage portion. If the ex- 
penses had been only profitably and not necessarily incurred, 
that is, were utiles ^ and not necessaries^ Justinian only allowed the 
husband to bring an actio mandaiiy or an actio negotiorum gesto-^ 
rumy to reimburse himself ; whereas, previously, he had been able 
to deduct such expenses as well as those that were necessaries. 
(D. L. 16. 79. 1 ; C. V. 13. 1.) 

38. Sed et si quis cum parente suo 38. If any person sues his parent or 
patronove agat, item si socius cum patron, or one partner sues another in 
sodo judicio societatis agat, non plus an action of partnership, he cannot 
actor consequitur quam adversarius obtain a ^eater sum than his adver- 
ejus facere potest. Idem est, si sary is able to pay. It is the same 
quis ex donatione sua conveniatur. when a donor is sued for his gift. 

D. xlii. 1. 16. 19, pr. and 1. 

39. Compensationes quoque op- 39. When a set-off is opposed by 

posita3 plerumque efficiunt, ut minus the defendant to the demand of the 
quisque consequatur quam ei debe- plaintiff, it generally happens that tho 
batur ; namque ex bono et sequo plaintiff recovers less than what he de- 
habita ratione ejus, quod invicem mands, for the judge, proceeding on 
actorem ex eadem causa praostare equitable principles, may deduct from 
oportet, in rcliquum eum cum quo the demand of the plaintiff whatever 
actum est condemnare, sicut jam he owes under the same head to the 
dictum est. defendant, and may condemn tho de- 

fendant to pay tho remainder only, as 
has been already observed. 

Gai. iv. 61. 

If the defendant was not only a debtor but a creditor of the 
plaintiff, if he had something owing to him from the plaintiff as 
well as owed something to him, it was evidently the most conve- 
nient way that he should be allowed to balance one debt against 
the other {comjyensatioy pensare cum)y and only account for the 
surplus, supposing a surplus was still due from him. 

Under the pra3torian system, in all actions hones Jideiy the judge, 
who could take all the circumstances of the case into his consi- 
deration, set off as a matter of course any debt due to the defend- 
ant from the* plaintiff in consequence of the same set of circum- 
stances {ex eadem causa) by which the debt on which the action 
was brought became due. (Gai. iv. 61.) In one case, however, 
viz. that of a banker {argentarius)^ a much stricter system pre- 
vailed.* The argentarius could only sue a customer for the sum 
due to him after allowing for what he owed to the customer. If 
he sued for more, it was a plus~petitio. (Gat. iv. 64.) The ho no- 
rum emptory or purchaser of an insolvent’s estate, had also to 
make a deduction of' what was due to the defendant from the in- 
solvent when he sued a debtor of the insolvent. (Gat. iv. 65.) 
Between this deductio and the compensatio required from the 
argentarius there were some differences : compensatio was only of 
things of the same kind, only of debts due, and had to be in- 
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serted in the intentio ; whereas the deductio was of things of dif- 
ferent kinds, of debts not due as well as due, and being inserted 
in the condemnatio did not expose the plaintiff to the risk of plus^ 
petitio. (GtAi. iv. 66-68.) In the actions stricti juris ^ which arose 
from unilateral, not bilateral contracts, there could be no recipro- 
cal rights, as in a bilateral contract, giving the defendant a claim 
ex eadem causa. But the rule grew up and was confirmed by a 
rescript of Marcus Aurelius (see paragr. 31), dolofacit qui petit 
quod redditurus 'est. (D. xliv. 4. 8.) If the plaintiff claimed a 
sum which directly he had obtained he would have to repay back 
to the defendant, he was guilty of a dolus ; he had acted as it 
he had a right to the money, whereas he had not. Accordingly 
the defendant could avail himself of the exception of dolus. What 
the effect of this exception was is not certain. Some think that 
if the plaintiff was found to owe the defendant anything of a 
similar kind, although ex dispari causa, which he had not allowed 
for in stating the amount of his claim, he entirely failed in his 
action. He did not recover any surplus which might be really 
due to him. The exception stopped the action altogether. The 
formula ran : Si in ea re nihil dolo malo Avli Agerii factum sit 
neque fiat . . . condemna, si non paret, absolve. Dolus, malus did 
appear, and all the judex could do was to absolve the defendant. 
(Paul. Sent. ii. 5. .3.) Others suppose that the defendant had 
to pay any balance found to be due by him. (Sec Demangeat, 
2. 629.) 

But we must not suppose that compensatio was originally 
looked on as a means of extinguishing an obligation. In theory 
of law, each debt subsisted separately. Certainly in the case of 
the argentarius it is hard to draw any line between an extinc- 
tion of obligation and the way in which debts due to customers 
were necessarily deducted ; but it was necessary that the debts 
due to and from the argentarius, although ex dispari causa, should 
be in eadem re, that is, should both consist, for instance, of money 
or wine. This was an exceptional case, and, generally speaking, the 
two debts clearly subsisted together, although, when, by submitting 
the facts to the knowledge of judex in the case of actions bonce 
Jidei, and by the exceptio doli in the action of law, the set-off was 
claimed, its effects were retroactive, and may be said to have com- 
menced from the moment when the two debts first began to exist 
together. (C. iv. 31. 4.) 

Under Justinian the debts were held to operate as mutually 
extinguishing each other ipso jure. When the parties came 
before the judex, he ascertained their respective claims on each 
other, and if there was, on the whole, a balance in favour of the 
plaintiff, awarded the amount to him. All the old distinctions 
were done away, and it no longer made any difference whether 
the two debts arose from the same transaction, or whether things 
of the same kind were payable (the words ex eadem causa in the 
text are, therefore, under Justinian’s legislation, inaccurate). 
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But Justinian made it requisite that the defendant’s claim should 
be clearly well founded, and that the MnomTT*"wlwiil4 at once 
^certainable, and not need further inquiry to determine it - 
{causa liquida){sQe C. iv. 31. 14. 1), and he would not allow any 
set-off to an actio depositi. (Seeparagr. 30.) 


40. Eum quoquo qui creditoribns 
suis bonis cessit, si postea aliquid 
ticquisierit quod idoneum emolu- 
mentum habeat, ex integro in id 
(^uod facere potest, creditores cum 
CO experiuntur : inhumanum enim 
erat spoliatum fortunis suis in soli- 
•dum damnari. 


40. So, when a debtor who has 
made a cession of his goods to his 
creditors ac(piire% a fortune which 
makes it worth their while, the cre- 
ditors may compel him by action to 
pay as much as he is able, but not 
more, for it would be inhuman to con- 
demn a man to pay the whole debt 
who has already lieen deprived of all 
his property. 


D. xlii. 3, 4. 6. 


Tit. VIL QUOD CUM EO CONTRACTUM EST, QUI 
IN ALIENA POTESTATE EST. 


Quia tanfen superius mentionem 
habuimus de actiono, qua in pocu- 
lium tiliorumfamilijis sorvorumvo 
agitur, opus est ut do hac actione efc 
do ceteris qum eoniindem nomine in 
parentes dominosve dari sclent, di- 
ligentius admoncamus. Et quia, 
si VO cum servis negotium gestum sit, 
sive cum iis (jui in potestate parentis 
sunt, his fere cadem jura servantur, 
ne verbosa fiat di.si)utatio, dirigamus 
sermonem in i)ersonam servi domi- 
nique, idem intellecturi de liberis 
quoque ct parentibus quorum in 
l)otestate sunt ; nam si (pi id in his 
proprie observatur, separatim osten- 
demus. 


We have already spoken of the ac- 
tion which may be brought relative to 
the pecidiffiH of Jildfdnuliarum or of 
slaves. And we must now speak of it 
more fully, and also of all other ac- 
tions which may be brought against 
parents and masters as representing 
children and slaves. But, as the law 
is ahnost the same, whether the deal- 
ing is with a slave, or with one under 
the power of a jiarent, to avoid pro- 
lixity, wo will treat only of slaves and 
their masters, leaving what wo say of 
them to be understood as axiplicable 
also to children and the iiaronts, under 
whose power they are. For anything 
which is xieculiar to children and pa- 
rents we will point out separately. 


Gai, iv. 60. 


By the strict rule of the civil law, the parent or master could 
not be bound or prejudiced by any act of a child or slave. But 
a sensj of equity gradually broke in upon this rule, and, in cer- 
tain cases, the contracts and delicts of persons aiie/ii juris, came 
to affect those in whose power these persons were. 

This Title treats of the contracts of persons alieni juris, which 
were considered to concern the master or parent (1) whenever 
they were made by his order ; and (2) whenever he had profited 
by them. • 

1. Si igitur jussu domini cum 1. Thus, then, if any one deals 
servo negotium gestum erft, in soli- with a slave acting under the^ command 
dum praetor adversus dominum ac- of his master, the jirajtor will give an 

0 0 2 
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tionem poUicetur ; scilicet qnia qui action against the master for the whole 
ita contrahit, fidem domini sequi of what is due under the contract ; for, 
videtur. in this case, the person who contracts 

does so as relying on the faith of the 
master. 

Gai. iv. 70. 

The jussus domini extended to cases where the master subse- 
quently ratified the contract, the ratification being equivalent to 
a mandate. (D. xv. 4. 1. 6.) 

If the slave had been merely the instrument of his master, if, 
for instance, the master arranged that money borrowed for himself 
should be told out to his slave, the prsetor would give a condictlo^ 
not an action guodjussu. (D. xv. 4, 5, pr.) 

2. Eadem ratione prfotor duas 2. For the same reason the prajtor 

alias in solidum actiones poUicetur, also gives two other actions for the 
quarum altera exercitoria, altera in- whole sum due, the one called the actio 
stitoria appellatur, Exercitoria tunc exercitoria, the other ih.Q actio institoria. 
habet locum, cum quis servum suum The action exercitoria may be brought 
magistrufn navi prieposuerit, et quid when a master has made his slave com- 
cum eo ojus rei gratia cui prsepositus mander of a vessel, and a contract has 
erit contractum fuerit : ideo autem been entered into with the slave re- 
exercitoria vocatur, quia exercitor lating to the business he‘ has been ap- 
appellatur is ad (^uem quotidianus pointed to manage. This action is 
navis quiestus pertinet. Institoria named <’ircm^()^*/or, because he, to whom 
tunc locum habet, cum quis tabemfe the daily profits of a ship belong, is 
forte aut cuilibet negotiationi servum said to be an exercitor. The action 
pneposuerit, et quid cum eo ejus rei inditorm may be brought when a 
causa cui prrepositiis erit contractum master has intnisted his slave with the 
fuerit : ideo autem institoria appel- management of a shoi? or any par- 
latur, quia qui negotiationibus pne- ticular business, and a contract has 
ponuntur, institores vocantur. Istas been made with the slave relating to 
tamcn duas actiones pnetor reddit, the business he has been aj^pointed to 
et si liberum quis hominem aut alie- man, age. This action is called institoria, 
num ser\uim navi aut tabemfo aut because persons to whom the manago- 
cuilibet negotiationi prajpcjsucrit, ment of a business is intrusted are 
scilicet (piia eadem a3quitatis ratio called insHtores. The prietor likewise 
etiam eo casu interveniebat. permits these two actions to be brought 

if any one commits to a free person, 
or to the slave of another, the manage- 
ment of a ship, a warehouse, or any 
particular affair, as tfie principle of 
equity is the same. 

Gai. iv. 71. 

Libn'unt hominem, Wc bavc seen at how late a period of 
Homan law it was that one freeman could act for another. (See 
Bk. hi. Tit. 26.) It was, in fact, by extending these actions 
institoria and exercitoria^ so as to embrace the case of a manda- 
tary, that the prastor made the principal directly responsible, and 
thus enabled him to be really represented by the agent. 

3. Introduxit et aliam actionem 3. The prtetor has also introduced 
prrotor, qum tributoria vocatur : another aqtioii called tiilmtoria ; for, 
namque si servus in peciiliari merce if a slave with the knowledge of his 
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«ciente domino negotietur, et quid 
•cum eo ejus rei causa contractum 
exit, ita preetor jus dicit, ut quid- 
quid in his mercibus erit, quodque 
inde receptum erit, id inter dominum 
si quid ei debetur, et cetoros credi- 
tores pro rata portione distribuatur. 
Et quia ipsi domino distributionem 
permittit, si quis ex creditoribus 
queratur quasi minus ei tributum 
sit quam oportuerit, hanc ei actionem 
accommodat, qiue tributoria appol- 
latur. 

Gai. iv. 72 ; D. xiv. 4. 1 ; D. 


453 

master trades with his pecuHum, and 
contracts are made with him in the 
course of business, the prajtor ordains 
that all the merchandise or money 
arising from his traffic shall be dis- 
tributed between the master, if any- 
thing is due to him, and the rest of the 
creditors of the slave in proportion to 
their claims. And as the master him- 
self is permitted to make the distri- 
bution, if any creator complains that 
he has received too small a share, the 
prmtor will permit liim to bring the 
actio tribntoi'ia, 

dv. 4, 5. 11 ; D. xiv. 4. 7. 1, 2. 


The actio tributoria was only given against the master when 
there was fraud (dolus) in the distribution ; but there would be 
dolus directly the master had notice that a creditor had received 
nothing, or less than his share. (D. xiv. 4. 7. 2, 3.) 


4. Prmterea introducta est actio 
de peculio deque eo qiiod in rem 
domini versum erit : ut quam vis sine 
voluntate domino negotium gestum 
erit, tamen sive quid in rem ejus 
vesrum fuorit, id totum prmstaro 
deboat, sive (piid non sit in rom ejus 
versum, id eatenus pnestare dobeat, 
quatenus peculium patitur. In rem 
autem domini versum intelligitur, 
quidquid necessario in rem ejus im- 
pendent semis : veluti, si mutuatus 
pecuniam creditoribus ejus solvent, 
aut mdificia ruentia fulserit, aut 
familim fnimentum emorit,vel etiam 
fundum aut quamlibet aliam rem 
necessariam mercatus erit. Itaquo, 
si ex decern ut puta aureis quos ser- 
vus tuus a Titio mutuos accepit, cre- 
ditori tuo quinque amoos solvent, 
reliquos vero quinque quolibet modo 
consnmpserit, j)ro quinque quidem 
in solidum damnari debes ; pro ce- 
teris vero quinque, eatenus quatenus 
in peculio sit. Ex quo scilicet ap- 
paret, si toti decern aurei in rem 
tuam vfrsi fuerint, totos decern au- 
reos Titium consequi posse ; licet 
enim una est actio qua de peculio 
deque eo quod in rem domini ver- 
sum sit agitur, tamen duas habet 
condemnationes. Itaque judex apud 
quern de ea actione agitur, ante di- 
spicere solet an in rem domini ver- 
sum sit ; nec aliter ad peculii sesti- 
mationem transit, quam si aut nihil 
in rem domini versum es|e intelli- 
^tur, aut non totum. Cum autem 


4. The pnetor has also introduced 
an action relating at once to a pecn- 
Uuniy and to things by which the 
master has profited ; for although the 
slave contracts without the consent of 
his master, yet the master ought, if 
he has profited by anything, to pay all 
ui) to the amount of his i)rofit ; if he 
has not received any profit, he ougiit 
to pay the amount of the slave’s 
Hum. Everything is understood as 
profiting the master wliich is laid out 
in his necessary expenses by the slave ; 
as, for instance, if the slave borrows 
money with which ho pays the debts 
of his master, repairs his buildings in 
danger of falling, purchases wheat for 
the establishment, or land for his 
master, or any other necessary thing. 
Thus if your slave borrows ten av/rei of 
Titius, pays five to one of your cre- 
ditors, and spends five, you would be 
condemned to pay the whole of the 
first five, and so much of the other five 
as the slave’s peculmm would cover ; 
whence it will appear, that if all the 
ten aii/rei had been spent to your profit, 
Titius might have recovered the whole 
from you ; for although it is the same 
action in which the plaintiff seeks to 
obtain the peculmm, and the amount 
by which the master has profited, yet 
this action contains two condemna- 
tions. The judge before whom the 
action is brought, first inquifbs whether 
the master has received any profit ; 
and then, when he has ascertained that 
no part or not the whole of the sum 
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^pantum in peculio ait, due from the slave has been expended 
ante dedudiur quidquid aervus do- to the profit of the master, he proceeds 
tnino, eive qui in potestate ejus sit to estimate the value of the pemUvm, 
deW, et quod superest id solum in estimating which, a deduction is 
peculium intelligitur. Aliquandq first made of what the slave owes his 
tamen id quod ei debet servus qui n^er, or any one under the power of 
in potestate dommi sit, non dedu- his master, and the remainder only is 
citur eipeculio, veluti siisinhujus considered as the pecvXium. But it 
ipsius peculio sit ; quod eo pertinet, sometimes happens, that what a slave* 
ut si quid vicario suo servus debeat, owes to a person in the power of his. 
id ex peculio ejus non deducatur. master is not deducted, as when he 

owes something to a slave who forms 
part of his own peculium. For if a 
slave is indebted to his vicarms, the 
sum due cannot be deducted from the 
peculvum, 

Gai. iv. 73, 74 ; D. xiv. 5. 1 ; D. xv. 3. 3. 1 ; D. xv. 1. 17. 

This action is generally called de •peculio et in rem versoy be-- 
cause, in most cases, the judge had to take notice of both the 
profit derived by the master and of the amount of the slave’s 
peculium. But in some cases, as, for instance, where the slave had 
nopecuKumy the action could be brought de in rem verso only, and 
so it would naturally be, if it could be shown that the master 
had reaped all the benefit of the contract. (See end of next 
paragraph.) 

Si ^uid vicario. The vicarii formed part of the peculium of 
the ordinary slave ; anything, therefore, deducted from the pecu* 
liumy as owed to the vicariiy would, if paid, again enter into the 
peculium as the property of the ordinary slave. It was, therefore, 
useless to pay it. 

6. Ceterum dubium non est quin 6. It need hardly be said that a 
is quoque qui jussii domini contrax- person who has contracted with a 
erit, cuique institoria vel exerci- slave acting by his master’s command, 
toria actio competit, de peculio and who may bring either the action 
deque eo quod in rem domini ver- imtitoria or exercitoHa, may also bring 
sum est, agere possit ; sed erit stul- the action de peadio, or that de in rem 
tissimus, si omissa actione qua verso. But it would be the height of 
facillime solidum ex contractu con- folly in any one to give up an action 
sequi possit, se ad difficultatem per- by which he might easily recover his 
ducat probandi in rem domini ver- whole demand, and have recourse to 
sum esse, vel habere servum pecu- another by which he would be reduced 
lium, et tantum habere ut solidum to the difficulty of proving that the* 
sibi solvi possit. Is quoque cui tri- money he lent to the slave was em- 
butoria actio competit, teque de pe- ployed to the profit of the master, or 
culio et in rem verso agere potest ; that the slave is possessed of a peen- 
sed sane huic modo tributoria ex- lium, and that sufficient to answer the 
pedit agere, modo de peculio et in whole debt. Any one, again, in whose 
rem verso. Tributoria ideo expedit power it is to bring the actio trihutoriay 
agere, quia in ea domini conditio may equally bring the action 
praecipua non est, id est, quod do- or that de in rem verso ; and it is ex- 
mino debetur non deducitur, sed pedient, in some cases, to employ the 
ejusdem jhiis est dominus cujus et former, and in some cases one of the 
ceteri creditores ; at in actione de two latter. On the one hand, the acii^ 
peculio ante deducitur quod domino tribidoria iq preferable, because in this 
debetur, et in id quod reliquum est no privilege is accorded to the master. 
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creditoii dominus condemnatur. i.6. there is no previous deduction 
Bursusdepeculioideoexpeditagere, made in his favour of what is due to 
quod in hao actione totius peculii him, but he stands in the same post- 
ratio habetur $ at in tributoria, ejus tion as the rest of the creditors ; 
tantum quo negotiatur, et potest whereas in the action de|>e<ndio, there 
quisque tertia forte parte pecuui aut is first deducted the debt due to the 
quarta vel etiam minima negotiari, master, who is onljr condemned to 
majorem autem partem in prsediis et distribute the remamder among the 
mancipiis aut foenebri pecuma creditors. On the other hand, in some 
habere. Prout ergo expedit, ita cases, it may be more convenient to 
quisque vel hanc actionem vel illam bring the action ^ pectilio^ because it 
eligere debet : certe, qui potest pro- afiects the whole whereas the 

bare in rem domini versum esse, de action tributoria affects only so much 
in rem verso agere debet. of it ^ luis been employed in trade ; 

and it is possible that a slave may 
have traded only with a third, a fourth, 
or some very small part of it, and that 
the rest may consist in lands, slaves, 
or money lent at interest. Every one 
ought, therefore, to select this or that 
action as may promise to be most ad- 
vantageous to him. If, however, a 
creditor can prove that an3rthing has 
been employed to the pij)fit of the 
master, he ought to bring the action 
de in rem verso. 

• 

Gai. iv. 74 ; D. xiv. 4. 11. 

Any one who could bring an actio quod jussuy exercitoria^ or 
institoriaf could also, at option, bring an actio de peculio et de in 
rem verso^ but not at all necessarily vice versa. 

6. Quao diximus de servo et 6. What wo have said in relation 
domino, eadem intelligimus et de to a slave and his master, is equally 
fiilio et filia aut nopote et nejite, et applicable to children and grandchil- 
patro avove in cujus potestate sunt, dren, and to their ascendants, in whoso 

power they are. 

D. xiv. 4. 1. 4. 

It may be observed, however, that (1) the master was never 
bound, if the slave engaged himself by mandate, or fidejussion, for 
a third person, but the father was bound to the extent of a 
son’s by the son’s inter cessio (D. xv. 1. 3. 9), and (2) the 
son was bound civilly, the slave only naturally. If the son was 
sued and condemned to pay, an action judicati could be brought 
against the father to the extent of the son’s pecuKum. 

7. "lUudproprieservaturineorum 7. A peculiar provision has, how- 
persona, quod senatus-consultum ever, been made in their favour by tho 
Macedonianum prohibuit mutuas senatus-coiisultumMcicedonianumfWhich 
pecunias dari eis qui in parentis prohibits money to be lent to children 
erunt potestate, et ei qui crediderit imder power of their parents ; and re- 
denegatur actio tarn adversus ipsum fuses any action to the creditor, either 
•filinnn filiamve, nepotem neptemve, against the descendants, whether still 
sive adhuc in potestate sunt, sive under power, or become* swi juris by 
morte parentis vel emancipatione the death of the parent or by emanci- 
sufiB potestatis esse coep^rint, quam pation, or against the parent, whether 
Adversus patrem avumve, sive eos fie still retains them under his ppwer, 
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habeatadhucinpotestate^siyeeman- or has emancipated them. This pro- 
cipaverit. Quse ideo senatus pro- vision was adopted by the senate^ 
spexit, quia ssepe onerati sere alieno because they thought that persons 
creditarum pecuniarum quaa in under power, when loaded with debts 
luxuriam consumebant, vitee paren- contracted by borrowing sums to be 
turn insidiabantur. wasted in debauchery, often attempted 

the lives of their parents. 

D. xiv. 6. 1 ; D. xiv. 6. 3. 3 ; D. xiv. 6. 7. 10. 

The senatus^consultum Macedonianum was made, according to 
Tacitus, in the reign of Claudius (^Ann. xi. 31); according to 
Suetonius, in that of Vespasian {Vesp. 11). Perhaps it was 
only renewed in the latter reign. Theophilus informs us that it 
was made to meet the case of a young prodigal named Macedo, 
who attempted the life of his father. The terms of the senatus* 
consultum (D. xiv. 6. 1) would rather lead us to suppose Macedo 
was the name of a usurer. The text says denegatur actio ; but if 
there was any doubt as to the facts, the action was brought, and 
the senatus-consultum Macedonianum made the ground of an 
exception. (D. xiv. 6. 11.) 

8. Tllud in summa admonendi 8. Lastly, we may observe, that 
sumus, id quod jussu patris domi- whenever any contract has been made 
nive contractum fuerit, quodque in by command of a parent ot' master, or 
rem ejus versum erit, directo quo- anything employed to their profit, a 
<iue posse a patre dominove condici, coiidictio may be brought directly 
tamquam si principaliter cum ipso against the father or master exactly 
negotiuni gestum esset. Ei quociue as if the contract had been originally 
qui vcl exercitoria vel institoria made with them. So when any one is 
actione tenetur directo posse condici liable to the action histitoria or exhihir 
placet, quia liujus <j[Uoque jussu con- toria, a cimdictio may also be brought 
tractum intelligitur. directly against him, as in this case 

also it is by his order that the contract 
has been made. 

D. xviL 2. 84 ; D. xiv. 3. 17. 5 ; D. xii. 1. 29. 

Posse condici. If a condiction could be brought, of what use 
were the peculiar praetorian actions of which, as the text informs 
us, the plaintiff could avail himself? Probably the institution of 
these actions was long antecedent to the time when the condiction 
was admitted as an appropriate form of action in c^es where a 
paterfamilias was to be made responsible for the acts of his son or 
slave. It was only by a great extension of the scope of the con- 
diction that it was given, first, when one man profited in any way 
by the property of another (D. xiL 1. 23. 32) ; and, secondly, 
against a person by whose order another person had contracted, 
or whose manager {institor') the person contracting was. (D. xii. 
1, 9. 2.) After it had received this extension, the condictiovfOvXA, 
be a concurrent remedy with the prsetorian actions. But there 
would still be cases, namely, bilateral contracts, giving rise to 
praBtoriai\ actions, such as those empti or venditiy pro socioy locati 
or conductiy or contracts giving rise to actions in factumy in which 
the condiction would not be given against |;he paterfamilias y and 
in which recourse must be had to the praetorian actions proper to 
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the kind of contract. These prajtorian actions would, in the par- 
ticular case of the paterfamilias, receive a slight modification of 
form, and a new name, and be termed quod jussu, de in rem verso, 
de peculio, &c., though remaining substantially empti, locati, pro 
socio, &c., according to the character of the transaction. 


Tit. VIIL DE NOXALIBUS ACTIONIBUS. 

Ex maleficiis servorum, veluti si The wrongful acts of a slave, whe- 
furtum fecerint, aut bona rapuerint, ther lie commits a theft or robbery, or 
aut damnum dederint, aut injuriam does any damage or injury, give rise 
commiserint, noxales actiones pro- to noxal actions, in which the master 
ditoB sunt, (^uibus domino damnato of the slave, if condemned, may either 
permittitur aut litis mstimationem pay the estimated amount of damage 
sufferre, aut hominem noxm dcdere. done, or deliver up his slave in satis- 
faction of tlie injury. 

Gai. iv. 75. 

We now pass to actions given to enforce obligations arising 
from the delicts of persons alieni juris. These actione, which 
were given against the master of the slave, and, in ancient times, 
against thd parent of the Jiliusfannlias, were termed noxales, be- 
cause the master or parent could rid himself of all liability, by 
abandoning the slave or child committing the delict to the person 
injured. There was, however, no distinct actio noxalis. The 
action brought on the delict was oa^furti, vi honorum raptorum, 
&c., as the case might be, the difference being that the condem-- 
natio was alternative, either to pay so much or to abandon the 
slave, instead of simply to pay so much. 

If at any time, either before or after the litis contestatio, the 
master abandoned the slave, all right of action for damages 
against him became immediately extinct. The actio noxalis had 
thus a kind of resemblance to the actiones arhitraria, in which the 
judex first ordered the defendant to make satisfaction, and then, if 
he did not comply, proceeded to condemn him. 

1. Noxa astern est corpus quod 1. JVbsca is the door of the wrongful 

nocuit, id est, servus ; noxia, ipsum act, i.e. the slave. Noxia is the act 
maleficium, veluti furtum, damnum, itself, that is, the theft, the damage, 
rapina, injuria. the robbery with violence, or injury. 

D. ix. 1. 1. 1. 

• 

2. Summa autem ratione permis- 2. It is with great reason that the 

sum est noxsB deditione defungi ; master is permitted to deliver up the 
namque erat iniquum nequitiam offending slave : for it would be very 
eonim ultra ipsorum corpora dominis unjust, when a slave does a wrongful 
damnosam esse. act, to make the master liable to lose 

an;^hing more than the slave himself. 

Gai. iv. 75. • 

3. Dominus noxali judicio send 3. A master sued in a noxal ^ion 
sui nomine conventus, serPum actori on account of his slave, clears himself 
noxm dedendo liberatur : nec minus if he gives up his slave to the plaintiff, 
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and then the property in the slave is 
thus transferred for ever ; but, if the 
slave can procure money, and satisfy 
the master to whom he has been given 
up for all damage he has sustained, ho 
may be manumitted by the interven- 
tion of the prsetor, though against the 
wish of his new master. 

D. ix. 4 20. 

4. Sunt autem bonstitutm noxa- 4. Noxal actions are established 
Ics actiones, aut legibus, aut edicto either by the laws, or by the edict of 
preetoris : legibus, veluti furti lege the prsetor. By the laws, as for theft^ 
duodecim tabularum, damni injurise by the law of the Twelve Tables ; for 
lege Aquilia ; edicto prsetoris, veluti wrongful damage, by the lex Aqidlia ; 
injuriarum et vi bonorum raptorum. by the prsetor’s edict, as for injuries 

and robbery with violence. 

Gai. iv. 76. 

These are but examples ; any delict whatsoever committed by 
a slave would furnish ground for an actio noxalis. 

5. Omnis autem noxalis actio 6. Every noxal action follows the 

caput sequitur : nam si servus tiius delinquent. The delicts committed 
noxiam commiserit, quamdiu in tua by your slave are a ground of action 
potestate sit, tecum est actio ; si in against you, while the slave belongs to- 
alterius potestatem pervenerit, cum you ; if the slave becomes subject to 
illo incipit actio esse ; at si manu- another, the action must be brought 
missus fuerit, directo ipse tenetur, against the new master ; but if the 
et extinguitur noxac deditio. Ex slave is manumitted, the action is 
diverso quoque directa actio noxalis brought directly against him, and there 
esse incipit : nam si liber homo cannot then be any giving up of the 
noxiam commiserit, et is servus tuns slave in satisfaction. Conversely, an 
esse coeperit (quod quibusdamcasibus action, which was at first direct, may 
effici prime libro tradidimus), incipit afterwards become noxal ; for if a free- 
tecum esse noxalis actio quoe antea man commits a wrongful act, and then 
directa fuisset. becomes your slave, which may happen 

in some cases, of wliich we have spoken 
in our First Book, then the direct ac- 
tion against the slave is changed into 
a nox5 action against you. 

Gai. iv. 77. 

If the slave was not in the possession of his own6r {dominus\ 
of course the owner would not be liable for his delicts. 

^ 6. Si servus domino noxiam com- 6. If a slave commits a wrongful 
miserit, actio nulla nascitur: namque act against his master, no action can 
inter dominum et eum qui in potes- be brought ; for no obligation can arise 
tate ejus est, nulla obHgatio nasci between a master and his slave ; and 
potest ; ideoque et si in alienam if the slave passes under the power of 
potestatem servus pervenerit aut another master, or is manumitted, no 
manumissus fuerit, neque cum ipso, action can be brought either again^ 
neque cum eo cujus nunc in notes- him or his new master ; whence it 
tate sit, agi potest. Unde, si alienus follows, that, if the slave of another 
servus no£iam tibi commiserit, et is should commit a wrongful act against 
postea in potestate tua esse coeperit, you, and become your Save, the action 
intercidit actio, quia in eum casum is extinguished ; as it has become im- 
deducta sit, in quo consLstere non possible, in the actual position of the 


perpetuum ejus dominium a domino 
transfertur ; sin autem damnum ei 
cui deditus est servus resarcierit 
qusesita pecunia, auxilio praetoris 
invito domino manumittetur. 
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potuit ; idooque licet exierit de tua parties. And although he s\ibaequently 
potestate, agere non potes : quemad- passes out of your power, yet you 
modum si doming in servum suum cannot bring an action. Neither, if a 
aliquid cqmmiserit, nec si manumis- master injures his slave in any way, 
SUB aut alienatus fuerit servus, uUam can the slave, after having been alien- 
actionem contra dominum habere ated or manumitted, bring any action 
potest. against his master. 

Gai. iv. 78. 

The Proculians had thought that a master could, after a slave 
had passed out of his power, tong an action against the slave, for 
anything done by him whilst his slave. (Gai. iv. 78 .) 


7. Sed veteres quidem hrec et in 
filiisfamilias masculis et feminis ad- 
misere. Nova autem hominum con- 
versatio hujusmodi asperitatem recto 
respuendam esse existimavit, et ab 
usu communi hoc penitus recessit. 
Quis eniin patiatur filium suum et 
maximo filiam in noxam alii dare, ut 
pene per co^us pater magis quam 
hlius poriclitetur, cum in hliabus 
etiam pudicitifo favor hoc bene ex- 
cludit? Et ideo placuit in servos 
tantummodb noxales actiones esse 
proponendas, cum apud veteres 
legum commentatores invenimus 
sajpius dictum, ipsos filiosfamilias 
pro suis delictis jwsse conveniri. 

Gai. iv. 75. 77-! 


7. The ancients, indeed, applied 
the same rules to children of both 
sexes in the power of ascendants ; but 
the feeling of later times has rightly 
rejected such extreme rigour, and it 
has therefore passed whoUy into disuse. 
For who could bear to deliver up as a 
forfeiture a son, and still more a 
daughter? for, in the person of his 
son, the father would suffer more than 
the son himself, and mero*regard to 
decency forbids such treatment of a 
daughter. Noxal actions have, there- 
fore, been allowed to apply to slaves 
only ; and we find it often laid down 
in the older jurists, that an action may 
be brought directly against sons in 
power for their wrongful acts. 

D. ix. 4. 33-35. 


The sons of a family could be sued for delicts, and then the 
plaintiff could by an judicati recover from the father up to 
the amount of the j)eculium. 


Tit. IX. SI QUADEUPES PAUPEEIEM FECISSE 
DICATUR. 


Animalium nomine qum ratione 
carent, si quatascivia aut fervore aut 
feritate pauperiem facerint, noxa- 
lis actio lego duodecim tabulanim 
prodita est. Quse animalia, si noxae 
dedantur. proficiunt reo ad libera- 
tioncin, quia ita lex duodecim tabu- 
larum scripta est, ut puta, si equus 
calcitrosus calce percusserit, aut bos 
cornu petere sofitus petierit. Haec 
autem actio in iis quae contra naturam 
luoventur locum habet : ceterum, si 
genitalis sit feritas, oessat. Denique 
si ursus fugit a domino et sic nocuit, 
non potest quondam dominus conve- 
niri, quia desiit dominus esse ubi fera 
evasit. Pauperies autem est dam- 


A noxal action is given by the law 
of the Twelve Tables, when irrational 
animals, through wantonness, rage, or 
ferocity, have done any damage ; but 
if the animals are delivered up in 
satisfaction for the damage done, the 
owner is secured against any action ; 
such is the law of the Twelve Tables ; 
as, for example, if a kicking horse 
should kick, or an ox, apt to gore, 
should inflict an injury with his horns. 
But this action can only be brought in 
the case of animals acting contr^ to 
their nature, for, when the ferocity of 
a beast is innate, no action can be 
brought, so that, if a bear breaks loose 
from bin master, and mischief is done. 
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num sine injuria facientis datim : the master cannot be sued ; for he 
nec enim potest animal injuriam ceased to be the master as soon as the 
fecisse dici, quod sensu caret. Hsec wild beast escaped. The word now- 
quod ad noxalem pertinet actionem, jperies denotes a damage done without 

any wrong intent ; for an animal void 
of reason cannot be said to have had a 
wrong intent. Thus much as to noxaJ 
actions. 

B. ix. 1. 1, pr. 3, 4. 7. 10. 

Although in ^he Twelve Tables the word quadrupes was used, 
all animals were held to be included under it. 

The distinction noticed in the text is that between an animal 
with an inborn fierceness {genitalis feritas) and one with a con- 
firmed vicious habit {calcitrosusy petere solitus). The owner of 
the latter only was liable to the actio noxalis given by the Twelve 
Tables. 

If an animal fierce by nature did any damage while in the 
keeping of any one, his keeper would be liable to an actio utilise 
though not to the direct actio noxalis given by the law of the 
Twelve Tables. (See next paragraph.) 

1. Ceterum sciendum est aodili- 1. It must be observed, that the 
tio edicto prohiberi nos canem, ver- edict of the mdile forbids any man 
rem, aprum, ursum, leonem ibi to keep a dog, a boar, a bear, or a lion, 
habere qua vulgo iter fit ; et si ad- where there is a public road ; and, if 
versus ea factum erit, et nocitum this prohibition is disobeyed, and any 
libero homini esse dicetur, quod freeman receives hurt, the master of 
bonum et eequum judici videtur, the beast may be condemned at the 
tanti domimis condomnetur ; cete- discretion of the judge ; and, in case 
rarum rerum, quanti damnum da- of damage to anything else, the cen- 
tum sit dupli. Prseter has autem demnation must be in double the 
ffidilitias actiones, et do pauperie amount of damage done. Besides the 
locum habebit ; numquam enim ac- mdilitian action, the action dt pauperie 
tiones, prfesertim poenales, de ea- may also be brought against the same 
dem re concurrentes alia aliam con- person ; for when different actions, 
sumit. especially penal actions, may be each 

brought on account of the same thing, 
the employment of one does not pre- 
vent the employment of another. 

B. ix. 4. 2. 1 ; B. xxi. 1. 40. 1 ; B. xxi. 1. 41, 42 ; B. xjiv. 7. 60. 

The same delict might be resolvable into two distinct offences. 
A slave is corrupted, and then made to commit a theft. A sepa- 
rate action lay for each offence. Or the same delict, though con- 
sisting of one offence, might come under two heads of delict. A 
slave is injured by being beaten, and an action would lie injuria-- 
runij or under the lex Aquilia. The master might bring both 
actions in succession, but he would only recover in the second 
any special advantages which that action might give him beyond 
what the £rst had given. (D. xliv. 7. 34, pr.) 



LIB. IV. TIT. X. 


461 


Tit. X. DE IIS PER QUOS AGERE POSSUMUS. 


We must now remark, that a per- 
son may conduct an action either iu 
his own name, or in that of another, 
as, for instance, if he is a procurator, 
a tutor, or a curator ; but anciently, 
custom forbad oinp person conducting 
an action in the name of another, un- 
less for the people, for freedom, or for 
a pupil. The lex Hostilia afterwards 
permitted an axtio furti to bo brought 
in the names of those who were pri- 
soners in the hands of an enemy, of 
persons absent in the service of the 
state, or of those under the tutorship 
of such persons. But, as it wiis found 
to bo exceedingly inconvenient, that 
one man should bo prohibited from 
bringing or defending an action in the 
name of another, it by degr^s became 
a practice to sue by procurators. For 
ill-health, old age, unavoidable jour- 
neys, and many other causes, con- 
tinually prevent men from being able 
to attend personally to their own 
affairs. 

Gai. iv. 82 ; D. 1. 17. 123 ; D. iii. 3. 1. 2. 

The old principle of Roman law was, that no one could re- 
present another, and with the exceptions noticed in the text this 
principle was rigorously observed during the period of the actions 
of law. 

By af/rre pro populo was meant bringing an actio popularly 
{cam popalnrem actionem dicimus quee suum jus papula tuetury D. 
xlvii. 23. 1) ; by agere pro Uhertatey was meant becoming assertor 
libertntis for a slave ; and by agcrc pro tufehy bringing an action 
on behalf of a pupil. 

Under the system offarmulcBy the first step towards breaking 
through the*old rule was the permitting a coguitor to be appointed. 
A cognitor was a person who was appointed by one of the parties 
to a suit to conduct it for him. The cagnitor himself was not 
necessarily present when he was appointed, but it was necessary 
that fhe appointment should be made before the magistrate, in 
presence of the adversary, and by a certain form of words. For 
instance, a plaintiff speaking generally of his action would say, 
^ Quod ego tecum agerc voloy in earn rem Lucium Titlum cogrtito- 
rem do- Other forms, adapted to other cases, are given in Gaius 
(iv. 83). In the case of a cognitor y the actio judicati lyas for or 
against the party to the suit. 

The next step was to permit a procurator appointed by a man- 
date to conduct a suit* but at first he did so in his own name, for 


Nunc admonendi sumus agere 
posse quemlibet hominem aut suo 
nomine, aut alieno : alieno voluti 
procuratorio, tutorio, curatorio ; cum 
olim in usu fuisset alterius nomine 
agere non posse, nisi pro populo, pro 
libertate, pro tutela. Prseterea lege 
Hostilia permissum est furti agere 
eorum nomine qui apud hostes es- 
sent, aut reipublica) causa abessent, 
(j[uive in eorum cujus tutela essent. 
Et quia hoc non minimam incommo- 
ditatem habebat, quod alieno nomine 
neque agere ncque excipere actionem 
licebat, cceperunt homines per pro- 
curatorcs litigarc ; nam et morbus 
et sotas et necessaria peregrinatio, 
itemque alia) multm causm saepe im- 
pedimento sunt quominua rem suam 
cxequi possint. 
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it was not till a later period of Boman law that a procurator could 
expressly represent his principal. He had accordingly, if plain- 
tiff to give security ratam rem dominum hahiturum^ and, if de- 
fendant, to give security judicatum solvi, as explained in the next 
Title. If a person offered to conduct a suit for another as pro- 
curator voluntariusy and could not produce an authorisation, he 
was allowed to act, not as mandatory, but as negotiorum gestor^ if 
he acted in good faith, and gave security for ratification. (GtAI. iv. 
84.) The actio jMicati lay for or against the procurator, and not 
the party. Subsequently, when the mandate was clear, or if the 
mandator was present and gave it, the procurator was consi- 
dered as only representing the party, and the actio judicati was 
given to or against the party, not the procurator ( Vat. Frag. 
331), and this was extended to the case of the negotiorum gestor^ 
who, although at first acting without a mandate, afterwards showed 
that the party approved what he did. Thus the procurator had 
taken the [place of the cognitor, and it is only of the former that 
Justinian speaks. 

1. Procurator neque certis verbis, 1. A procurator is appointed with- 

neque preesente adversario, immo out any particular form of words, nor 
plerumque ignorante eo constitui- is the presence of the adverse party 
tur ; cuicumquo enim penniseris required ; indeed, it is generally done 
rem tuam agere aut defendere, is without his knowledge. For any one 
l)rocurator intelHgitur. is considered to be your procurator 

who is employed to bring or to defend 
an action for you. 

Gai. iv. 84 ; D. iii. 3. 1. 1. 3. 

2. Tutores et curatores quemad- 2. How tutors and curators are 
modum constituuntur, primo libro appointed has been already explained 
expositum est. in the First Book. 

Gat. iv. 85. 

If the tutor, in appearing for the pupil, had merely discharged 
a duty forced upon him, the actio judicati (i.e. the action brought 
to enforce the sentence) was given to or against the pupil. If the 
tutor chose to appear for the pupil when he need liavc done 
nothing more than authorise the pupil to appear himself (.s/ se liti 
ohtulit)^ the actio judicati was given to or against the tutor. The 
case was the same as regards the curators of persons under the 
age of twenty-five. (D. xxvi, 7. 2, pr. ; D. xxvi. 9. 5, pr.) 


Tit. XI. DE SATISDATIONIBUS. 

Satisdationum modus alius anti- One system of taking securities 
quitati placuit, alium novitas per prevailed in ancient times ; custom has 
usum ampjexa est. Olim ei&n, si introduced another in modem times, 
in rem agebatur, satisdare possessor Formerly, in a real action, the possessor 
compellebatur, ut si victus esset, was compelled to give security, so that 
nec rem ipsam restitueret nec litis if he lost hi'' cause, and did not either 
^stimationem ejus, potestas esset restore the thing itself, or pay the es- 
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petitori aut cum eo agendi, aut cum timated value of it, the plaintiff might 
ffdejussoribus ejus : quae satbdatio either sue him or his Mejusaors ; ^s 
appellatur judicatum solvL Unde species of security is termed judicatiim 
autem sic appellatur, facile est in- solvi, nor is it dificult to understand 
telligere ; namc[ue stipulatur quis why it is so called. For the plaintiff 
ut solvatur sibi quod fnerit judica- used to stipulate that what was ad- 
tum. Multo magis is qui in rem judged to him should be paid, and 
actions conveniebatur, satisdare co- with still greater reason was a person 
gebatur, si alieno nomine judicium sued in a real action obliged give 
acdpiebat. Ipse autem qui in rem security if he was defenc&nt in the 
agebat, si suo nomine petebat, sa- name of another.* A plaintiff in a 
tisdare non cogebatur, procurator real action suing in his own name, was 
vero, si in rem agebat, satisdare not obliged to give security; but a 
jubebatur ratam rem dominum procurator had to give security that 
habiturum : periculum enim erat his acts would be ratified by the person 
ne iterum dominus de eadem re for whom he acted ; for there was a 
•experiretur. Tutores et curatores, danger lest the person should bring a 
eodem modo quo et procuratores, fresh action for the same thing. By 
satisdare debere verba edicti facie- the words of the edict, tutors and 
bant ; sed aliquando his a^ntibus curators were bound to give security, 
satisdatio remittebatur. Hsbc ita as well as procurators, but it was some- 
erant, si in rem agebatur. times dispensed with when they were 

the plaintiffs. Such was tho practice 
with regard to real actions. « 

Gai. iv. 89. 91. 96. 98-100 ; D. xlvi. 7. 6. 

• 

Judicatum solvi stipulatio tres clausulas in unum collatas liahet; 
de re judicata^ de re defendenda^ de dolo malo, (D. xlvi. 7. 6.) 
There were three objects secured by the caufio judicatum solvi. 
It was] promised (1) that the litis cestimatio, the amount of what 
was adjudged by the sentence, should be paid if the defendant 
should be condemned and should not give back the thing ; (2) 
that the defendant should appear to receive the sentence of the 
judge; (3) that the defendant should use no dolus malus, should 
not, for instance, give back the thing, but give it in a state dete- 
riorated by his fault. The object of the defendant, as well as 
the sureties, binding himself for the litis cpstimafio {tint cum eo 
agendi^ says the text, aut cum fidejussorihus), was to give the 
plaintiff his choice between an action cx stipulatu, which was often 
preferred, or one ex judicata y i.e. upon, or to enforce, the sen- 
tence. The object of making the defendant directly liable, by 
a stipulation, if he did not appear to defend the action, was to 
avoid having recourse to the less direct mode in wliich the disobe- 
dience of the defendant to obey the magistrate’s summons was 
made to benefit the plaintiff. 

Satisdare jwssessor compellehatur. If the possessor would not 
give the cautio judicatum solviy the possession, by means of an 
interdict (see Tit. 15. 3), was transferred to the plaintiff, if he 
was willing to give the security which his adversary refused to 
give. 

Litis (Bstimatio, Lis here signifies the subject of tha suit. 

Multo magis si alieno nomine. This applied to the procurator 
in the days when he did not really represent the principal. The 
cognitor never gave security. The person really interested in 
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the action was called dominus litis ; when the procurator did not 
represent him, but came forward as if he was the dominus litis, it 
was necessary to guard against the real dominus litis bringing 
another action. 

Tutors had probably to give security in all cases where they 
were the party defendant. 

1. Si vero in personam, ab actoris 1. In personal actions, on the part 

quidem parte eademobtinebant,qu8B of the plaintiff, the same rules as to 
diximus in actione qua in rem agitur. giving security were observed as in 
Ab ejus vero parte cum quo a^tur, real actions. As to the defendant, if 
si quidem alieno nomine aUquis inter- he appeared in the name of another, 
veniret, omnimodo satisdaret, quia he was obliged to give security, for 
nemo defensor in aliena re sine satis- no one was considered a competent 
datione idoneus esse creditur. Quod defendant in behalf of another unless 
si proprio nomine aliquis judicium he gave security; but any one who 
accipiebat in personam, judicatum defended a personal action in his own 
solvi satisdare non cogebatur. name was not compelled to give the 

security judicatum solvi. 

Gai. iv. 100-102. 

If tjhe defendant was a cognitor, the dominus litis gave secu- 
rity for him. ( Vat. Fragm. 317.) 

Gaius notices (iv. 102) that in some few exceptional instances, 
as if the action was ojiq judi rati, or if there was anything to make 
the credit of the defendant suspected, the defendant was obliged 
in personal actions to give security, jwrfzcflfwm solvi. 

2. Sed hfcc hodio aliter obser- 2. At j^resent a different practice 

vantiu* : sive enim (|uis in rein ac- prevails. A defendant who is sued 
tione convenitur sive in personam in his own name, cither in a read or 
suo nomine, nullam satisdationem personal action, is not forced to give 
pro litis jestiniationc dai-e compel- security for the payment of the esti- 
litur, sed pro sua tantuin persona, mated value of the thing sued for, 
quod in judicio permaneat usque ad but only for his own person, that is, 
terminum litis ; vcl committitur sum that he will remain and abide the 
promissioni cum jurejurando, quam judgment until the end of the suit, 
juratoriam cautionem vocant ; vcl For this security recourse may bo had 
nudam promissionem vel satisda- to the promise on oath of the party, 
tionem pro qualitate personae sum when the security is called a cautio 
dare compellitur. juratm'ia^ or to his simple promise 

without oath, or to a, satisdatio, ac- 
cording to the quality of the person. 

C. xii. 1. 17. 

In judicio permaneat. An earlier writer would probably have 
pointed out that the cautio was given, when the parties were 
before the prietor, that the defendant would go before the judex. 
But in Justinian’s time the distinction of in jure and in judicio 
was done away. 

We gather from the text, that whereas under the old law the 
dcfendai\t would have had to give security both for the payment 
of the amount at which the subject-matter of the action was 
valued, and that he would appear to defend himself {pro re de^ 
fendenda, or, as here, in judicio permaneat), under Justinian’s 
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legislation he did not engage at all for the former, and for the 
latter he did not necessarily give the security of a fidejussor, but, 
if a vir only pledged himself by oath, or even by a simple 

promise. (C. xii. 1. 17.) 

3. Sin antem per jjrocuratorem 3. But, where a suit is commenced 

lis vel infertnr vel suscipitnr, in ac- or defended by a procurator, if the 
toris quidem persona, si non man- procurator of the plaintiff does not 
datum actis insinuatum est, vel either register a mandate of appoint- 
prsesens dominus litis in judicio ment, or if the, person who really 
procuratoris sui personam confir- brings the action does not himself 
maverit, ratam rem dominum habi- appear before the judge to confirm the 
turum satisdationem procurator daro appointment of the procurator, then 
compellitur: eodem observando, et the procurator himself is obliged to 
si tutor vel curator vel alias tales give security, that the person for 
personae quae alienarum rerum gu- whom he acts will ratify his proceed- 
bemationem receperunt, litem qui- ings. The same nile applies also if a 
busdam per alium inferunt. tutor, curator, or any other person, 

who has undertaken to manage the 
affairs of another, brings an action 
through a third paji;y. 

4. Si vero aliquis convenitur, si 4. As to the defendant, if he ap- 

quidem praisens procuratorem dare pears and wishes to appoifit a pro- 
paratus est, potest vel ipse in judi- curator, he may either himself come 
cium venire* et sui procuratoris per- before the judge, and there confirm 
sonam per judicatum solvi satisda- the appearance of the procurator, by 
tionis solemnes stipulationos firmare, giving with a solemn stipulation the 
vel extra judicium satisdationem ox- caution called j'iidicatum solvi, or he 
ponere, per quam ipso sui procura- may give such a security elsewhere, 
tons fidejussor existat pro omnibus and become himself the fidejussor of 
judicatum solvi satisdationis clau- his own procurator, as to each clause 
sulis : ubi et de hypotheca suanira of the caution judicatum sohi ; and 
rerum convenire compellitur, sive he is ccmpelled to subject all his pro- 
in judicio promiscrit, sive extra perty to a hypot1ur,a, wliether he pro- 
judicium caverit, ut tarn ipse quam mises before the judge or not, and 
heredes ejus obligentur ; alia in- this obligation binds not only himself 
super cautela vel satisdationo prop- but his heirs. Ho must also give a 
ter personam ipsius exponenda, quod further caution that ho will himself 
tempore sententim recitandm in ju- appear at the time when judginent is 
dicio invenietur, vel si non vonerit given, or if ho fails to do so, his fide- 
omnia dabit fidejussor qua? condem- jussm' will bo obliged to pay all that is 
natione continentur, nisi fuerit pro- fixed to be paid by the sentence, un- 
vocatum. ^ less the decision is appealed against. 

For the clausuloi of the cautio judicatum solvi^ see note on the 
introductory paragraph of this Title. 

Alia insurer cautela. This was to insure that the actio judi-^ 
cati should be given against the real dominus litis. 

5. Si vero reus praesto ex qua- 5. But if, from any cause, a defend- 
cumque causa non fuerit, et alius ant does not appear, and another per- 
velit defensionem ejus subire, nulla son is willing to defend the action for 
differentia inter actiones in rem vel him, he may do so (nor does it make 
in personam introducenda, potest any difference whether the action in 
hoc facere, ita tamen ut satisda- real or personal), but he* must give 
tionem judicatum solvi pro litis security judicatum solvi to the amount 
sestimatione prsestet ; ngmo enim of what is at stake ,* for, according to 
secundum veterem regulam (ut jam the old rule of law we have just men- 

H n 



UB. IV. TIT. XII. 


466 

dictum est) alienee rei sine satisda- 
tione defensor idoneus intelligitur. 

6. Quee omnia apertius et per- 
fectissime a quotidiano judiciorum 
usu in ipsis rerum documentis ap- 
parent. 

7. Quam formam non solum in 
hac regia urbe, sed etiam in omni- 
bus nostris provinciis, et si propter 
imperitiam forte aliter celebraban- 
tur, obtinere censemus ; cum ne- 
cesse est omnes provincias caput 
omnium nostrarum civitatum, id 
est, banc regiam urbem ejusque 
observantiam sequi. 


tioned, no one can be defendant for 
another without giving security. 

6. All this will be learnt more 
easily and fully by attending the sit- 
tings of judges, and by the teaching 
of actual practice. 

7. We order that these rules shall 
be observed not only in this our royal 
city, but also in all our provinces, 
although other usages may be now 
adopted there through ignorance ; for 
it is necessary that all the provinces 
should conform to the practice of our 
royal city, the capital of our whole 
empire. 


Tit. XII. DE PEEPETUIS ET TEMPOEALIBUS 
ACTIONIBUS, ET. QJJJE AD HEEEDES ET IN 
HEEEDES TEANSEUNT. 


Hoc loco admonendi sumus, eas 
quidem actiones qu 80 ex lege sena- 
tusve consulto sive ex sacris con- 
stitutionibus proficiscuntur, perpe- 
tuo solere antiquitus competere, 
donee saerse constitutiones tarn in 
rem quam in personam actionibus 
certos fines dederunt ; eas vero quoa 
ex propria prsotoris jurisdictione 
pendent, plerumque intra annum 
vivero : nam et ipsius prmtoris in- 
tra annum erat imperium. Ali- 
quando tamen et in perpetuum ex- 
tonduntur, id est, usque ad finem 
ex constitutionibus introductum : 
quales sunt ese quas bonorum pos- 
sessor!, ceterisque qui heredis loco 
sunt, accommodat. Furti tpioque 
manifesti actio, quamvis ex ipsius 
prictoris jiurisdictione proficiscatur, 
tamen perpetuo datur ; absurdum 
enim esse existimavit anno earn 
tenninari. 


We ought here to observe that the 
actions derived from the 4a w, from a 
senaius-conmltuniy or from imperial 
constitutions, could formerly be exer- 
cised at any length of time, however 
great ; until imperial constitutions 
assigned fixed limits both to real and 
to personal actions. Of the actions 
derived from the jurisdiction of the 
praetor, the greater part only last 
during one year, for this was the limit 
of the praetor’s authority. Sometimes, 
however, these actions are perpetual, 
that is, last until the time fixed by the 
constitutions ; such are those given to 
the Jmiorvm possessor and to others 
standing in the place of the heir. The 
action furti manifesti, also, though pro- 
ceeding from the jurisdiction of the 
praetor, is yet perpetual, for it seemed 
absurd to limit its duration to a year. 


Gai. iv. 110 , 111 . 


In the Introductory note to Title 6, a reference has been made 
to the distinction hetwGen judicia legitima ^vAjudicia imperio cori'- 
tinentia^ a distinction which determined the time within which, 
after the formula was framed, sentence must be given to be effec- 
tual. The point referred to in the text is a different one. This 
point is, how long the right of action lasted from its inception, i.e. 
from the*time when the plaintiff could have brought an action. 

The general rule was that actions arising from the law, a 
senatus-consulturriy or constitutions, including an action arising 
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out of the old civil law, were perpetual; that is, there was no limit 
to the time in which they could be brought until such a limit 
was fixed by constitutions of the later emperors. On the other 
hand, praetorian actions were annual, i.e. must be brought within 
an annus utilis, or year made up of days in which there was no ob- 
stacle to the plaintiff appearing in court, so that more than twelve 
months might be included. This time of a year was probably 
suggested by the duration of the praetor’s office, but it had nothing 
to do with any one praetor being in office. Ij was merely a 
limited time during which the praetor, in creating an action, fixed 
that it must be brought. 

To the rule that praetorian actions were annual, there were, 
however, exceptions of a very wide kind. The text mentions the 
actions given to a honorum possessor^ and to every one placed in 
loco heredis, and also the praetorian action for fitrtum munifes^ 
tium^ which was perpetual because it was a commutation of 
capital punishment. (Gai. iv. 111.) Further, all praetorian 
actions rei persecutorice, for the sake of the thing, including all 
actions on contracts, were perpetual, unless the action was one not 
extending, but directly contradicting, the civil law, when* it was 
annual. An example will show what was meant by this distinc- 
tion. The* actio Puhliciana (Tit. 6. 4), given to extend the 
oj)eration of usucapion, was perpetual, but the actio quasi^Puhli’- 
cianay given to rescind usucapion (Tit. 6. 5), was annual. (D. 
xliv. 7. 35, pr.) We may, therefore, almost reverse the descrip- 
tion of prastorian actions, and say that tliey were perpetual 
except whei^ they were (1) penal (the actio furti manifesti being, 
however, perpetual), or (2) rei persecutor ice, but in direct opposi- 
tion to the civil law. 

In A.D, 424, Theodosius II. enacted that, as a general rule, 
actions, real or personal, should not be brought after a lapse of 
thirty years. (C. vii. 39. 3.) Subsequently the time was, in the 
case of some actions, as in that of an actio 1u/ pother aria^ when the 
thing hypothecated remained in the hands of the debtor, ex- 
tended to forty years. (C. vii. 39. 71.; The term perpetua, 
however, still continued to be applied to tliese actions, though, 
properly speaking, in the time of Justinian it meant nothing more 
than an action which could be brought witliin thirty or forty 
years, as opposed to those which could only be brought within a 

shorter period. 

• 

1. Non omnea autem actiones 1. It is not all the actions allowed 
qua) in ali(iuem aut ipso jure com- against any one by tho law, or given 
I^eiunt aut a ijrtetore dantur, et in by the pryetor, that will equally be 
heredem aequo competunt aut dari allf)wed or given against his heir. For 
solent : est enim certissima juris it is a fixed rule of law, that actions 
regula, ex maleficiis pcenales ac- arising from delicts are not allowed 
tiones in heredem rei non compe- against the heir of tlic delinquent, as, 
tere, veluti furti, vi bonorum rap- for instance, the actions furii, vi horw- 
torum, injuriarum, damni injuria) ; rwm raptoruin, injiiriarnm, daram in~ 
sed heredibus hujusmodi* actiones juries. These actions are, however, 
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competunt, nec denegantur, excepte given to heirs, with the exception of 
injnriarum actione, et si qua alia the action i/njuricf/ntm, and others that 
flimilia inveniatur. Aliqu^do ta- may resemble it. Sometimes an action, 
men etiam ex contractu actio contra arising from a contract, is not allowed 
heredem non competit, cum testator against an heir ; for instance, the ac- 
dolose versatus sit, et ad heredem tion given against any one for wilful 
ejus nihil ex eo dolo pervenerit. wrong committed by him, is not al- 
Pa 3 nales autem actiones quas supra lowed against the heir under his testa- 
diximus, si ab ipsis principalibus ment. But penal actions, such as 
personis fuerint contestatf©, et here- those of which we have just spoken, 
dibus dantur, eiv. contra heredes from the moment of the litis conies^ 
transeunt. tatio, pass both to and against the 

heirs to the parties. 

Gai. iv. 112, 113 ; D. iv. 3. 17. 1 ; B. xliv. 7. 26. 58. 

Although penal actions could not he brought against the heir 
of the wrong-doer in order to enforce the liability to a penalty, as 
the liability was personal to the wrong-doer, yet they could be 
brought against the heirs for the purpose of getting back from 
them anything by which they had received an advantage from the 
delict. (D. xliv. 7. 35, pr.) 

AVqiiando ex contractu actio contra heredem non competit. 
This is taken from Gains, who means it to apply to the heirs of 
adstijmlatores^ sponsored, and Jidtpromissores, for their heirs were 
not bound ; but it is difficult to say to what it could apply in the 
time of Justinian. It would also be supposed, from the text, that 
an action making a testator responsible for dolus malus did not 
ordinarily pass against his heirs, if his heirs were not benefited 
by the wrong he had committed ; but there was only one case in 
which the action did not pass against his heirs whether they had 
benefited by the dolus malus or not, n.amcly, the action in duplum 
against a ])crs()n who had been guilty of dolus malus with regard 
to a deposit placed in his custody under the pressure of an acci- 
dental misfortune (see Tit. 6. 23) ; and even in this case an actio 
in simjdum passed against the heirs. (D. xvi. 3. 18.) 

2. Superest ut admoneamus, quod, 2. It remains that we should re- 

si ante reiu judicatam is cum quo mark, that if, before the sentence, the 
actum est satisfaciat actori, oiiicio defendant satishes the plaintiff, the 
judicis convenit eum absolvere, licet judge ought to absolTid the defendant, 
judicii accipiendi tempore in ea causa although, from the time of the action 
fuisset, ut damnari debeat ; et hoc being commenced before the magis- 
est quod ante vulgo dicebatur, omnia trate, it was evident the defendant 
judicia absolutoria esse. would be condemned. It is in this 

sense that in former times it*was com- 
monly said that in all actions the de- 
fendant might be absolved. 

Gai. iv. 114. 

If, after the formula was delivered, but before judgment was 
given, the defendant satisfied the plaintiff, a question had arisen, 
as we learn from Gains (iv. 114), whether in all cases the judge 
was to absolve the defendant, or whether in actions stricti juris the 
ludffe was technically bound to goon and pronounce judgment. 
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The ProcuKans thought that the condemnation was still to be 
made in actions stricti juris^ though not in bones fidei actions or 
actions in rem. The Sabinians held that the defendant should be 
absolved in all actions, and it is the opinion of the Sabinians that 
Justinian confirms. 

Tit. XIII. DE EXCEPTIONIBUS. 

• 

Soquitur ut do exceptionibus dis- It now follows that wo should speak 
I)iciamus. Oomparatu) autem sunt of excoptions. They have boon intro- 
exceptiones defendendorum eorum duced as a means of defence for those 
gratia cum quibus agitur : ssepe against whom tho action is brought, 
onim accidit, ut licet ipsa persecu- For it often happens that the action of 
tio qua actor experitur justa sit, the plaintiff, although in itself well 
tamen iniqua sit adversus eum cum founded, is yet unjust as regards the 
quo agitur. person against whom it is brought. 

Gai. iv. 115, 116. 

Exceptions belonged properly to the system of formula) only. 
Under that system the praetor or other magistrate who i)rouounced 
on the right, qui jvs dicehat^ decided whether, on the statement of 
facts, the plaintiff’ had a right to an action. If he had, the parties 
were sent to the judge. But though the plaintiff might have a 
right to an action, the defendant might have some ground to urge 
why, in the particular instance, the action should be defeated ; and 
if the action in factuin was not honrp fidei, i.e. if it was stricti 
jurisy (irbitraria, or penal, it was necessary that this ground should 
be distinctly stated by the defendant to the i)ra)tor. Thus the 
statement was incorporated in the formula sent to the judge, and 
■was called the exceptio ; it excepted, or took away from the power 
of the action. (See Introd. sec. 104.) The judge was bound by 
the instructions he received in the mtentio. lie could take notice 
of no reason urged by the defendant why the action should fail, if 
the only question submitted to liim by the pra3tor was whether 
the plaintiff* had a good ground of action. It was necessary that 
the prajtor should also expressly instruct him to inquire whether 
he action, hqwever well grounded, ought not to be defeated. 

For instance, supposing an action was brought on a stipula- 
tion, the formula would run Si paret Numerium Negidium Aulo 
Agerio sestertium X millia dare oportere. The only question 
which the judex could have to decide would be, was the stipula- 
tion made or not? If it was, the right of the plaintiff* to have a 
sentence in his favour was indisputable. But supposing the prae- 
tor went on to add an exception, which was always negative, and 
say. Si in ea re nihil dolo malo Auli Agerii factum sit nequefiat, 
then a further inquiry would have to be made ; was there any 
fraud on the part of the creditor which made it unjust* that he 
should recover in the action ? 

The defendant, in making an exception, was not supposed to 
admit the truth of the plaintifTs statement. (D. xliv. 1. 9.) The 
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plaintiff had first to prove his intentio^ and unless he did so the 
action failed. Supposing he proved it to the satisfaction of the 
judexy it was then for the defendant to prove his exception. He 
affirmed the facts on which the exception rested, and he must 
prove them ; he was in his turn the attacking party. Beus in ex* 
ceptione actor est, (D. xliv. 1. 1.) 

In actions Jidei, as we have already said (see Tit. 6. 31), 
exceptions were never used ; for here the judge was bound by the 
character of the 'action to examine into all the circumstances, and 
only to condemn the defendant if justice demanded he should do 
so. The action itself was said to imply any excei)tion that could 
be set up. (D. xxxv. 1. 84. 5.) 

In the time of Justinian there were, properly speaking, no 
such things as exceptions. Theword came to mean any defence 
other than a denial of the subsistence of the right of action, which 
was urged before the magistrate by the defendant. 

1. Verbi gratia, si metu coactus, 1. For instance, if forced by feai', 
ant dolo inductus, aut errore lai^sns, inveigled by fraud, or fallen into a 
stipulanii Titio promisisti quod non mistake, you promise Titius in a stipu- 
debueras, palam est jure civili te ob- lation that which you did not owe him, 
ligatuni esse, et actio qua intenditur it is evident that, according to the civil 
dare te oportere, eflicax est ; sed law, you are bound, and the action, in 
iniquum est te condemnari. Ideo- which it is maintained that you ought 
que datur tibi exceptio metus causa, to give, is validly brought. Yet it is 
aut doli mali, aut in factum com- unjust that you should be condemned ; 
posita ad impugnandam actionem. and, therefore, to repel the action, you 

have given you the exception mdna 
canm, or doli mali, or one made to 
raise the question of a particular fact. 

D. xliv. 4. 4. 16. 33 ; D. xHv. 7. 36. 

Errore lapsus, i.e. not a mistake as to the thing forming the 
subject of the stipulation, for such a mistake would make the 
stipulation void ; but a mistake in the apprehension of some fact 
which, if the defendant had known rightly, he would not have 
entered into the stipulation. (See Bk, iii. Tit. 19. 23.) 

The exceptio metus causa ran thus : Si in ea re nihil metus 
causa factum est The exceptio doli mali thus : Si gin ea re nihil 
dolo malo Auli Agerii factum sitneque fiat (D. xliv. 4. 4. 2 and 
4.) We may remark that the former is general (fear inspired by 
any one whomsoever), the latter personal (the fraud of Aulus 
Agerius), and that the exceptio doli mali relates not only to the 
character of the action at the particular time when the obligation 
was fonned, but also to its subsequent character, neque factum sit 
neque fiat A claim might be perfectly fair in the first instance, 
and afterwards become only partially so, or even wholly unfair. 
For instance, the real owner of an estate might claim it, and then 
find that the possessor, having improved it during the time he held 
it, is entitled to compensation. If the owner refuses the compensa- 
tion, his claim, in itself fair, becomes, in the way he urges it> 
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In factum composita, i.e. shaped so as to raise the question 
whether a statement of a particular fact was or was not true. 
Some particular fact is submitted by the prastor to the Jwrfej*, in^ 
stead of such a general inquiry as. whether the plaintiflF has been 
guilty of fraud. For instance, to use the example given in the 
Digest (xlv. 1. 22), the inquiry directed to be made might be 
whether the plaintiff has not made the defendant believe that the 
subject of stipulation, which is made of brass, was made of gold. 

The exceptio in factum composita was thus,* like the actio in 
factum composita, opposed to one in jus concepta. For instance, 
the exceptio doli mali, which was in jus concepta, not only raised a 
question of fact, but made it requisite that the judex should affix 
a certain character to the acts of the parties. It may be observed 
that this general exception doli mali would always answer every 
purpose which could be gained by using an exception in factum 
composita ; for any particular fact which, if stated as an exception 
and proved, would furnish a bar to the action, would be taken 
notice of under the exception doli mali. But the magistrate would 
not always allow an exception doli mali to be inserted jvhen he 
would give permission to employ one in factum composita ; for in- 
famy was Attached to a plaintiff against whom an exception doli 
mali was proved ; and when the plaintiff stood to the defendant 
in any such near relation as that of patron or ascendant, the ma- 
gistrate w^ould not allow an exception to be used which would have 
any further consequence than to protect the defendant. (D. xliv. 
4. 4. 16.) The instances of exceptions in the following para- 
graphs are all instances of exceptions in factum. 


2. Idem juris est, si quis (}uasi 
credendi causa pecuniam stipulatus 
fuerit, negue numeraverit ; iiam 
earn pocuniam a te petere posse eum 
certum est, dare enim te oportot, 
cum ex stipulationc tenearis ; sed 
quia iniquuin est eo nomine te con- 
demnari, placet per excei>tionem 
pecuniss non numerate te defondi 
debere, cujus i^mpora nos (secundum 
quod jamsuperioribuslibris scriptum 
est) constitutione nostra coarctavi- 
mus. 


Gai. iv. 116 


2. It is the same, if any one should 
stipulate from you for tlio repayment 
of money ho is to lend you, and tlien 
does not j^ay to you tho sum ))oiTowed ; 
in such a case, he could certainly de- 
mand from you tho amount you have 
engaged to roi>ay him, and you are 
bound to give it, for you are tied by 
the stipulation. But as it would bo 
unjust that you should bo condemned 
in such an action, it has been thought 
right you should have tho defence of 
the exception pecxmim non nnineratee. 
The time within wliich this exception 
can be used, has, as we have said in 
a former Book, been shortened by our 
constitution. 

C. iv. 30. 14. 


Quasi credendi causa, i.e. had made the defendant promise to 
pay a sum, as if he, the plaintiff, were going to lend sum to 
the defendant. 

It will be remembered that, in this exception, the burden of 
proof w'as on the plaintiff, instead of, as in other exceptions, on 
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the defendant, and then it must be pleaded within five years, a 
term reduced by Justinian to two years. (See Bk. hi. Tit. 21.) 

3. Pmterea debitor, si pactua 3. Again, the debtor who has 
fnerit cnm creditore ne a se pete- agreed with his creditor that payment 
retur, nihilominus obligatus manet, shall not be demanded from him, still 
qxiia pacto convento obligationes non remains bound. For an agreement is 
omnimodo dissolvuntur. Qua de not a mode by which obligations are 
causa efficax est adversus eum actio always dissolved. The action, there- 
qua actor intendit, sipareteum dare fore, in which the intent to runs, ^ If it 
oportere ; sed (j[uia iluquum est con- appears that he ought to give,’ may be 
tra pactionem eum damnari, defen- validly brought against him ; but as 
diturperexceptionempacticonventi. it would be unjust that he should be 

condemned in contravention of the 
agreement, he may use in his defence 
the exception poMi conventL 

Gai. iv. 116. 

Obligations formed re or verhis could not be dissolved by a 
simple pact. As the contract was a subsisting one, an exception 
was necessary. The exception pactl convenfi ran thus : Si inter 
Aulum Agerium et Numerium Negidium non couvenity ne ea pecu- 
nia peter etur. (Gai. iv. 119.) 

4. -iEque si debitor creditore de- 4. So, too, if the debtor, when 

feronte juraverit nihil se dare opor- the creditor challenges him to swear, 
tere, adhuc obligatus permanet ; sed affirms on oath that he ought not to 
quia iniquum est de perjurio (lua'ri, give, he still remains bound. But as 
defenditur i)er exceptionem jurisju- it would be unjust to examine whether 
randi. In iis quoque actionibus he has perjured himself, he is allowed 
quibus in rem a^tur, mque neces- to defend himself with the exception 
sarim sunt exceptiones, veluti si pe- jn^riyurandi. In actions in rem, these 
titore deferente possessor juraverit exceptions are equally necessary ; for 
earn rem suam esse, et nihilominus instance, if the possessor, on being 
petitor eamdem rem vindicet ; licet challenged by the claimant, swears 
enim verum sit quod intendit, id that the property is liis, and yet the 
est, rem ejus esse, iniquum tamen plaintiff still persists in his real action, 
est possessorem condemnari. For the claim of the plaintiff might be 

well founded, and yet it would be un- 
just to condemn the possessor. 

D. xii. 2. 9, pr. and 1 ; D. xii. 2, 3. 1 ; D. xii. 2. 11. 1. 

The exceptio jurisjurandi was only necessary wljen the fact 
whether the defendant had accepted the oath when offered him 
was disputed. If it was acknowledged, the praBtor would not 
give an action at all. (D. xii. 2, 3.) The oath terminated the 
right of the plaintiff to an action ; jusjurandum speciem J:rans-^ 
actionis continety majoremque habet auctoritatem quam res judicata. 
(D. xii. 2. 2.) 

5. Item si judicio tecum actum 5. Again, if an action real or per- 
fuerit, sive in rem sive in personam, sonaJ has been brought against you, 
nihilominus obligatio durat, et ideo the obligation still subsists, and, in 
ipso jure ^e eadem re postea ad- strict law, an action might still be 
versus te agi potest ; sed debes per brought against you for the same ob- 
exceptionem rei judicatse adjuvari. ject, but you are protected by the 

exception rei^judicatss. 
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Under the system of the actions of law, if a cause had once 
been decided, no further action could again be brought on the 
same grounds (Gai. iv. 108) ; but this was not the case under 
the pra3torian system. To understand the eftcct of a previous 
action having been brought under the praetorian system, we must 
notice the distinction drawn by Gains in the part of his Fourth 
Book which treats of exceptions between lecjitima andj?«- 

dicia imperio continentia, A. judicium legitimum^ i.e. founded on 
the old civile^ was an action given in the city of Borne, or 
within the first milestone round the city, between Roman citizens, 
and tried by a single judge. A Judicium imperio vontinens^ i,e. 
founded on the authority of the pra3toi\ was an action given out of 
Rome, or tried by rccuperatores, or one or both parties to which was 
a peregrinus^ox peregrin!, Judicia imperio continenlia never 
extinguished the right of action, and therefore the plaintiff who 
brought an action for the second time had to be met with an ex- 
ception. With respect to judicia legitima^ a further distinction is 
to be made. If they were in rent or in factum, the nature of 
these actions prevented the litis confestatio in their case operating 
as a novation ; and therefore, if a fresh action Avas broi^ht, the 
defendant ^ad to repel it by the exception re/ judicafee. Accord- 
ingly we may say, in brief, that under the praetorian system none 
hwt judicia legitimn in personam extinguished the right of action, 
and therefore in all other cases an excej)tion was necessary. 

In the time of Justinian these distinctions had disappeared, 
and therefore he says generally that the res judicata produces an 
exception. It was to have the same force as it had formerly had 
in the case of judicia imperio continentia , and not tJiat it had re- 
ceived in judicia legifima. Whether the action was real or per- 
sonal, as the text informs us, the princij)al obligation still sub- 
sisted, and, no novation having taken place, a second action could 
only be repelled by an exception. But, practically speaking, 
under the system eji judicia extraordiuaria, as the judge did not 
receive instructions from a magistrate, and Avas not bound Avithin 
the limits of a formula, the distinction between the res judicata 
operating a bar or as an exception was a very immaterial one. 

In order that a res judicata should be available either as a 
bar or an exception, it Avas necessary that there should have been, 
in the former action, the same thing as the subject-matter of the 
litigation, the same quantity, the same right, the same ground of 
action, the same parties. Ciim queeritur lia^c exceptio noccat necne, 
inspidendum est an idem corpus sit : quantitas eadem, idem jus : an 
eadem causa petendi, eadem conditio personarum — quee nisi omnia 
concurrant, alia res est (D. xliv. 2. 12. Bk. 14.) 

Gaius also mentions the exceptio rei in judicium deductee, i.e. 
either that the case was already before the tribunals, as Adhere, one 
of two {duo reipromittendi) having been sued, the other if sued could 
say that the case was already in the way of adjudication, or that 
the case had reached tte litis contestation and had not been ended 
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'wiihiii the appointed time, i.e. within eighteen months if it was 
z judicium legUimum, or not within the duration of the power of the 
magistrate if it was imperio continens. See introductory note to 
Tit. 6. (Gai. iv. lOTv) 

6. Heac exempli causa retulisso 6. The above examples of excep-^ 
sufficiet. Alioquin^ quam ex multis tions may suffice. It may be seen in 
variisque causis exceptiones neces- the larger work of the Digest or Pan- 
sarisB sint, ex latioribus Digestorum dects how numerous and how different 
seu Pandectanim li^ris intelligi po- are the causes which make exceptions 
test. necessary. 

7* Quarum quaedam e legibus vol 7. Some of these exceptions are 
ex iis quae legis vicem obtinent, vel derived from the laws, and from other 
ex ipsius praetoris jurisdictione sub- enactments having the force of law, or 
stantiam capiunt. from the jurisdiction of the praetor. 

Gai. iv. 118. 

E legibus ; such as the exception nisi bonis cesseritg relative to 
the cession of the debtor’s goods, under the lex Julia, 

Ex iis qu(B legis vicem obtinent y i.e. senatus-consulta and con- 
stitutions. The exception under the rescript of Hadrian, permit- 
ting the employment of an exception dolt mali when a plaintiff 
neglected to notice a counter-claim (see Tit. 6. 39), ma^Jj^ serve as 
an example. 

8. Appellantur autem exceptio- 8. Exceptions are either perpetual 

nes, aliae perpetuae et peremptoruo, and peremptory, or temporary and 
aliae temporales et dilatorise. dilatory. 

D. xliv. 1. 3. 

The duration according to which exceptions are said to be 
perpetuce or temporales, is the length of time in which they can 
be used by the defendant if he has occasion, not the length of 
time during which their effect continues if they are employed. 

All exceptiones perpetuce were necessarily peremptorice ; if 
found to be justified by the facts, they set the matter in litigation 
at rest for ever. All exceptiones temporales were necessarily 
tori(B ; they did but defer the decision of the matter in question 
till the expiration of a certain time. * 

9. Perpetumetperemptorimsunt, 9. Those are perpetual and per- 

quee semper agentibus obstant, et emptory which always present an ob- 
semper rem de qua agitur perimunt : stacle to the demand, for we cyt away 
quaHs est exceptio doli mali, et the ground on which it is brought ; 
quod metus causa factum est, et as, for instance, the exception doli 
pacti conventi, cum ita convenerit mali, that metus causa, and that pacti 
ne omniuo pecunia peteretur. conventi, when it has been agreed that 

no demand for the money sh^ ever be 
made. 


• D. xliv. 1. 3. 

An act might be used for ever as an exception ; and yet if an 
action were brought grounded on it, that ‘action might possibly 
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have to be brought within a certain time. For instance, if fraud 
or violence had been used in the making of a contract, the ex- 
ception would be good whenever an action was brought on the 
contract; but the person injured could only bring an actio doUov 
metus causa within a limited time. Hence it came to be said that 
such things were temporalia ad agendum^ perpetua ad excipiendum, 
(See D. xliv. 4, 5, 6.) 

10. Temporales atque dilatoria? 10. Those are temporary and dila« 
sunt, quse ad tempus nocent, ettem- toiy which present an obstacle for a 
poris dilationem tribuunt : qualis est certain time and procure delay. Such 
pacti conventi, cum ita convenerit is the exception poott comenti when it 
ne intra certum tempus ageretur, has been agreed that no action shall be 
veluti intra quinquennium ; nam brought for a certain time, as, for in- 
finite 00 tempore non impeditur stance, for five years ; when once this 
actor rem exequi. Ergo ii quibus period has elapsed, the plaintiff is not 
intra certum tempus agere volenti- prevented from bringing his action, 
bus objicitur exceptio aut pacti Those, therefore, who seek to bring the 
conventi aut alia similis, differre action before the expiration of the 
debent actionem et post tempus time, and are repelled by the exception 
agere; ideo enim et dilatorise istao jpacti conventi, or any similar one, ought 
exceptiones appellantur. Alioquin, to put it off and to bring it after the 
si intra tempus egerint, objectaque time has elapsed ; hence these excop- 
sit exceptio, neque oo judicio quid- tions are termed dilatory. If plaintiffa 
quam consfequerentur propter excep- have brought the action before the ox- 
tionem, neque post tempus olim piration of the time, and been repelled 
agere potorant, cum temere rem in by the exception, they will not gain 
judicium doducebant et consume- anything by the action they bring, bo- 
bant, qua ratione rem amittebant. cause of the exception ; and, formerly, 
Hodie autem non ita stricte haec pro- they would not have been able again 
cedero volumus ; sed eum qui ante to bring an action on the expiration of 
tempus pactionis vel obligationis the time, because they had rashly 
litem inferre ausus est, Zenonianm brought their claini before a judge, 
constitutioni subjacere censemus, and so used up their right to bring an 
quam sacratissimus legislator de iis action, and lost all they could claim, 
qui tempore plus petierint, protulit ; But at the present day wo do not wish 
ut si inducias quas ipse actor sponte to proceed so rigorously ; any one who 
indulserit vel natura actionis con- shdl venture to bring an action before 
tinet, contempsorit, in duplum ha- the time fixed by the agreement or 
beant ii qui talem injuriam passi obligation shall be subject to the dis- 
sunt ; et post eas finitas non aliter positions of the constitution of Zeno, 
litem suscipiant, nisi omnes expensas published by that emperor with respect 
litis antea acceperint, ut actores tali to those who, in regard to time, ask 
pcena pertoifiti tempora litium do- more than is duo to them. Conso- 
ceantur observare. quently, if the plaintiff shall disregard 

the delay which ho himself has volun- 
tarily accorded, or which results from 
the nature of the action, the delay 
shall be doubled for the benefit of those 
who have sustained such a wrong ; and 
even after the expiration of the time, 
these persons shall not be obliged to 
defend the action unless they have 
been first reimbursed for all the ex- 
penses of the former action, that a 
penalty so heavy may teach plaintiffs 
to have due regard to the delays that 
are to elapse before actions are brought.. 

Gai. iv. 122, 123 ; 0. iii. 10. 
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Alia similis. Gaius gives, as an instance, the exceptio litis divi^^ 
dii(Bf given to repel a plaintiiSF who broke up into two actions his 
remedy for a single thing, and sued within the same prjetorship 
for the part he did not include in his first action. Gaius defines 
dilatory exceptions as those qu(B non semper locum habent^ sed 
evitari possmit (iv. 122.) 

ZenoniancB constitutioni. See Tit. 6. 33. 


11 . Prseterea etiam ex persona 
dilatoriae sunt exceptiones, quales 
sunt pro(3uratori80, veluti si per mi- 
litem aut mulierem agere quis velit : 
nam militibus, nec pro patre vel 
matre vel uxore, neo ex sacro re- 
scripto, procuratorio nomine expo- 
riri conceditur ; suis vero negotiis 
superesse sine offensa disciplinsB 
possunt. Eas vero exceptiones quaa 
olim procuratoribus propter infa- 
miam vel dantis vel ipsius procu- 
ratoris opponebantur, cum in judi- 
ciis frequentari nuUo modo perspe- 
ximus, cohquiescere sancimus ; ne 
dum de his altercatur, ipsius negotii 
disceptatio proteletur. 


D. xHv. 1. 3 


11. There are also dilatory excep- 
tions by reason of the person : such 
are those objecting to a procurator; 
as, for instance, if a plainti^ wishes to 
have his cause conducted by a soldier 
or woman, for soldiers cannot be pro- 
curators even for their father, or 
mother, or wife, not even by virtue of 
an imperial rescript ; but they may 
conduct their own affairs without any 
breach of discipline. As to the excep- 
tions formerly opposed to procurators 
on account of the infamy, either of the 
person appointing the procurator, or 
of the procurator himself, since we 
found that they were no longer used 
in practice, we have enacted that they 
sh^l be abolished, that no discussion 
as to their effect may prolong the 
course of the action itself. 

C. ii. 13. 7. 9. 


The exception to the procurator as an improper person only 
produced a delay ; directly the plaintiff appointed a proper per- 
son as procurator, the action proceeded. 

The infarnia was that produced by being condemned in cer- 
tain actions, as in the actio tutelm, depositi, pro socioy &c. 

After noticing exceptions, Gaius notices prescriptions, which 
originally had been limitations of the action inserted on behalf of 
the plaintiff or defendant. We have had an instance of the one 
inserted for the protection of the defendant in the pr(Escrij)tio longi 
temporis (Bk. ii. Tit. 6. pr. note) ; but by the time of Gaius all 
prescriptions on behalf of the defendant were ranked among ex- 
ceptions. Prescriptions on behalf of the plaintiff still remained 
where it was to the interest of the plaintiff that not all his right, 
but only so much of it as had given rise to an existing lialjiUty, 
should be sued on, so that he might not be barred from suing 
when other liabilities came into existence. (Gai. iv. 130. 9.) 


Tit. XIV. DE REPLICATIONIBUS. 

< 

Interdumevenitut exceptio, qu 80 Sometimes an exception which at 
prima facie justa videatur, inique first sight seems just, is really unjust, 
noceat. Quod cum accidit, alia In this case, lo pla<^ the plaintLff in 
nrMia pnf nduivaudi ac- a ricrht uosition. it is necessarv there 
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toris gratia, quee replicatio vocatur, should be another allegation, termed 
quia per earn replicatur atque re- a replication, because it imfolds and 
solvitur jus exceptionis : veluti, resolves the right given by the excop- 
cum pactus est aliquis cum debitore tion. For example, supposing a ere- 
8UO ne ab eo pecuniam petat, deinde ditor has agreed with a debtor not to 
postea in contrarium pacti sunt, id demand payment, and then makes an 
est, ut creditori petere liceat. Si agreement to the contrary ; that is, 
agat creditor, et excipiat debitor, ut that he may demand payment ; if, 
ita demum condemnetur, si non con- when the creditor brings his action, 
venerit ne earn pecuniam creditor the debtor uses the exception, alleging 
petat, nocet ei exceptio. Oonvenit that he ought only to be condemned 3 
enim ita ; namque nihilominus hoc his creditor is not under an agreement 
verum manet, licet postea in contra- not to demand payment, this exception 
rium pacti sint ; sed quia iniquum presents an obstacle to the creditor, 
est creditorem excludi, replicatio ei For it remains true that this agree- 
dabitur ex posteriore pacto convento. ment was made, although a contrary 

agreement was afterwards made. But 
as it would be unjust to deprive the 
creditor of his remedy, he wm be per- 
mitted to use a replication founded on 
the latter agreement. 

Gai. iv. 126. 

All that has been said on the use and nature of exce|)tions is 
applicable to replications, which are but exceptions of an excep- 
tion. (D* xliv. 1. 22.) 

It is to be remarked that there could not be an exceptio doli 
mall to an exceptio doli malL If the plaintiff had been guilty of 
fraud, it could not strengthen his right of action that the defend- 
ant had also been guilty. (D. xliv. 4. 4. 13.) 

1. Rursus interdum evenit utre- 1. The replication, in its turn, 
plicatio, quie prima facie justa est, may, at first sight, seem just, and yet 
iniquo noceat. Quod cum accidit, be really unjust. In this case, to aid 
alia allegatione opus est, adjuvandi the defendant, it is necessary there 
rei gratia, quse duplicatio vocatur. should be a further allegation, termed 

a duplicatio. 

Gai. iv. 127. 

2. Et si rursus ea prima facie justa 2. And if, again, tlio duplicaiio may 

videatur, sed propter aliquam cau- seem just, but is really unjust, there 
sam actori iniqiie noceat, rursus alia is wanted to aid the plaintiff a still 
allegatione op^hs est, qua actor ad- further allegation, termed a trlplicatio. 
juvetur, quie dicitur triplicatio. 

Gai. iv. 128. 

3. Quamm omnium exceptio- 3. The groat diversity of affairs has 
num uSum, interdum ulterius quam made it requisite to carry still further 
diximus, varietas negotiorum intro- the use of these exceptions. A clearer 
ducit : quas omnes apertius ex Di- knowledge of them all may bo obtained 
gestorum latiore volumine facile est by reading the fuller work of the Digest, 
cognoscere. 

Gai. iv. 129. 

4. Exceptiones autem quibus do- 4. The exceptions given for the 
bitor defenditur, plerumque accom- protection of the debtor are also for 
modari solent etiam tid^ussoribus the most part given in behalf of his 
ejus et recte ; qnia quod ab iis pe- fidejussores, and rightly so ; for wliat 
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is demanded from them is really de- 
manded from the debtor, because by 
the actio mandati he ■will be forced to 
repay them what they have paid for 
hm. Hence, if a creditor agrees with 
his debtor not to demand payment, the 
exception pacti cmiventi may be em- 
ployed by those who are bound for 
him, exactly as if the agreement not 
to demand payment had been made 
with them personally. There are, 
however, some exceptions not allowed 
them ; for instance, if the debtor has 
made a cession of his property, and 
the creditor sues him, he may protect 
himself by the exception nisi bonis ces- 
serit ; but this exception is not allowed 
to fdejussorcs. For, in taking security 
for the payment of a debt, what the 
creditor principally looks to is reco- 
vering what is owed him from tho 
sureties, in case of the insolvency of 
the principal. 

“ D. xliv. 1. 19 ; D. ii. 14. 32. 

Exceptions "were divided into ret cohrerentes, which affected the 
right to claim, and personm cohoirentesy which only protected the 
debtor himself. As an instance of an cxceptto cohcBrens rcl may 
be given an erceptio doll mali, or a general pact not to sue. As 
an instance of an exceptio cokoireiis personce may be given that 
mentioned in the text, where the debtor was protected by having 
given up all his property, or a particular pact not to sue the debtor 
personally. Generally the fidejussors of the defendant could use 
the exceptions which he could have used ; but this was not always, 
as the text points out, true of those persona coharentes^ as in the 
case of the exception nisi bonis ccsseriL 


titur, id ab ipso debitore peti vide- 
tur, quia mandati judicio redditurus 
est eis quod ii pro eo solverint. 
Qua ratione, et si de non petenda 
pecunia pactus quis cum reo fuerit, 
placuit perinde succurrendum esse 
per exceptionem pacti conventi illis 
quoquo qui pro eo obligati essent, 
ac si cum ipsis pactus esset ne ab eis 
ea pecunia peteretur. Sane quosdam 
exceptiones non solent his accommo- 
dari ; ecce enim debitor, si bonis 
suis cesserit, et cum eo creditor ex- 
periatur, defenditur per exceptionem 
nisi bonis cesserit ; sed htec exceptio 
iidejussoribus non datur, ideo scilicet 
quia qui alios pro debitore obligat, 
hoc maxime prospicit, ut cum facul- 
tatibus lapsus fuerit debitor, possit 
ab iis quos pro eo obligavit, suum 
consequi. 


Tit. XV. DE INTERDICTIS. 

Sequitiir ut dispiciamus de inter- We have now to treat of interdicts 
dictis, sen actionibus quae pro his and the actions which supply their 
excrcentur. Erant autem interdicta place. Interdicts were certain for- 
formre atquc conceptiones verborum mulm by which the prietor ordered or 
quibus praetor aut jubebat aliquid forbad something to be done ; they 
fieri, aut fieri prohibebat : quod tunc were chiefly employed in disputes as to 
maxime faciebat, cum de possessiono possession or (piasi possession, 
aut quasi possessione inter aliejuos 
contendebatur. 

Gai. iv. 138, 139. 

An interdict was a decree or edict of the praetor made in a 
special case. The praetor published a general edict stating the 
leading principles on which he would act. But in certain cases 
he would make an edict applicable only to particular persons and 
particular things. Instead, for instance, of referring the party 
applying to him for relief to the general rule of law that one man 
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should not be allowed to interfere with the watercourses of an- 
other, he made an edict that A should not interfere with the 
watercourses of B. According to the circumstances of the case 
such a command might be either positive or negative ; and though, 
as is remarked in paragr. 1, the word inter dictum was considered 
to apply more ])roperly to a negative command only, it was, as a 
matter of usage, applied to all such special edicts indifferently ; 
and Justinian seems to suppose that inter dicere does not mean, as 
Gains assumes, to forbid, but inter duos dicere^ to decide between 
two parties. (See paragr. 1.) 

If the person to whom the special edict was addressed obeyed 
its directions, no further proceedings were necessary ; if he as- 
serted that he had not done wrong, the praetor allowed an action 
to be brought grounded on the interdict. A sketch of the mode 
in which the proceedings grounded on an interdict were conducted 
will be found in the notes to paragr. 8. 

There was always something of a public character in the rea- 
sons which induced the praetor to grant an interdict. He adopted 
it as a speedy and sure remedy in cases when danger was, threat- 
ened to objects wliicli public ])olicy is especially interested to pre- 
serve uninjured, such as public roads and waters, burial-grounds, 
or sacred places ; and though interdicts were gi-aiitcd where the 
quarrel was entirely between private parties, it was originally, 
perhaps, only when the subject of dispute was such as to render 
a breach of the public peace the probable result, unless the matter 
was set at rest by the summary interposition of legal authority. 
If, for instance, it was a possession or quasi-possession that was 
disputed, it might be feared that the claimant would adopt force 
to eject the actual occupier, that force would be met by force, 
and the public peace be broken ; and the limitation of the time — 
one year — within which, as we shall see, interdicts had in many 
cases to be applied for, seems to connect the acts giving rise to them 
with delicts. (Poste, GaL 501.) This 2 )ublic character attaching 
to interdicts may suggest that they were originally given to pro- 
tect public, not private interests. Niebuhr {Hist. Rom. vol. ii. 
149) and Savigny {Possess. Bk. iv. 44) think that in the private 
occupancy of the arjer publleus may be seen an interest so little 
protected otherwise, and calling so i)recisely for some such aid as 
the interdict, that it can hardly be doubted that the early use of 
interdicts was directed to meet the exigencies of this particular 
case. Anyhow, as the civil law did not deal with possession apart 
from ownership, a remedy became necessary when the praetors 
recognised possession, and, after the praetorian system was fully 
established, a character of settled law was imposed upon the 
mode of giving interdicts by the praetor announcing in his edict 
that he would grant a particular interdict under partioular cir- 
cumstances. Interdicts were given, as the text informs us, to 
protect not only the possession of corporeal things, but the quasi- 
possession of servitudes. (See Bk. ii. Tit. 3, 4.) 
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Even before the introduction of the system of extraordinaria 
judiciay interdicts had become, probably, less frequently used, 
there being a tendency to go direct to the action grounded on 
them, and to do away with the interdict as a preliminary step. 
In the time of Justinian persons who under the praetorian system 
would have applied for an interdict, brought an action. In con- 
ducting this action, the magistrate would be greatly guided by 
the old law relating to interdicts ; but otherwise, the subject of 
interdicts was one with which the law of the Lower Empire had 
very little to do. 


1. Sumraa autem clivisio inter- 
dictoruni hauc est, quod aut prohi- 
bitoria sunt, aut restitutoria, aut ex- 
hibitoria. Prohibitoria sunt, quibus 
vetat aliquid fieri, veluti vim sine 
vitio possidenti, vol mortuum in- 
ferenti quo ei jus crat inferoiidi, vel 
in loco sacro s^ificari, vcl in flumine 
publico ripavc ejus aliquid fieri quo 
pejus navigetur. Pestitutoria sunt, 
quibus restitui alicpiid jubet, veluti 
bonorum possessor! possessionem 
eorum quae quis pro herede aut pro 
possessore possidet ex ea hereditate, 
aut cum jubet ei qui vi posscssione 
fundi dejectus sit, restitui posses- 
sionem. Exliibitoria sunt per qme 
jubet cxliiberi, veluti eum cujus do 
libertate agitur, aut libertum cui 
patronus operas indicore volit, aut 
parent! liberos qui in potestato ejus 
sunt. Sunt tamon qui putant pro- 
prie interdicta ea vocari cpue i>rohi- 
bitoria sunt, quia interdiccre esfc de- 
nuntiare et proliibero ; restitutoria 
autem et exhibitoria proprie decreta 
vocari; sed tamen obtinuit omnia 
interdicta appellari, quia inter duos 
dicuntur. 


1. The principal division of inter- 
dicts is, that they are prohibitory, re- 
stitutory, or exlubitory. Prohibitory 
interdicts are those by which the 
praetor forbids something to be done, 
as, for example, to use force against a 
person in la^ul possession, or against 
one who carries a dead body to a spot 
where he has a right to caiTy it, or to 
build on a sacred place, or to do any- 
thing in a public river, or on its bank, 
which may impede the navigation. 
Restitutory interdicts are those by 
which the prmtor orders something to 
be restored, as, for instance, when he 
orders to be restored to the possessor 
the possession of the goods of an in- 
heritance possessed by another as heir 
or as possessor, or when he orders the 
possession of land to be restored to the 
person who has been violently expelled 
from it. Exhibitory interdicts are 
those by which the prsotor orders to 
exliibit ; for instance, to exhibit the 
person whose freedom is being ques- 
tioned, or the freedman whose services 
are claimed by the patron, or to ex- 
hibit to the father the children in his 
power. Some, however, think that 
the term interdict ought, strictly 
speaking, to be applied to those which 
are prohibitory, because interdicere 
means ‘ to denounce, to prohibit,’ while 
those that are restitutory or ©xhibi- 
tory ought to bo called decreta. But 
usage has applied the word interdict 
to all alike, as they are all given be- 
tween two parties. 


Gai. iv. 139, 140. 142. 144 ; D. xliii. 1, 2. 1. 


The formula of many of the interdicts most ordinarily in use is 
preserved to us in the Digest. It would take up too much space to 
give many of these at length. One or two examples of each kind 
must suffice. 

The formula of the prohibitory interdict generally ended with 
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the words veto or vim fieri veto. That forbidding nuisances in 
public ways ran thus : — 

In via puhlica itinereve publico facere^ immittere quid^ quo ea 
via idve iter deterius fiat, veto. (D. xliii. 8. 2, 20.) 

That forbidding interruption in the use of a burial-ground ran 
thus: — 

Quo quave illi (the person protected), inferre invito te (the 
person against whom the interdict was granted), est, quominus 
illi eo eave mortuum inferre et ibi sepelire liceat, vim fieri veto. 
(D. xi. 8. 1.) Other prohibitory interdicts may be found relating 
to sacred places (D. xi. 8. 1), tombs (D. xi. 8. 1), public places 
(D. xliii. 8. 2. 20), navigation (D. xliii. 12. 1). 

Restitutory interdicts ran, for example, thus : — 

Quod in fiumine publico ripave ejus factum, sive quid in flu-- 
men ripamve ejus immissum liabes si ob id aliter aqua fiuif, atque 
uti priore (estate fluxit, restituas. (D. xliii. 13. 11.) 

Restituere is used in a very wide sense, as it includes not only, 
as in this example, putting back things into the state they were 
before, and giving back possession, but giving possession tq a per- 
son who had not had possession. 

Of exhjbitory interdicts, which were used as the preliminary 
of a vindication, we may take as a specimen that dc libero homine 
exhibendo, granted to make any one who had a freeman in his cus- 
tody produce him, and thus render it impossible that he should 
be illegally retained in his custody. It ran thus : — 

Quern liberum dolo malo retineas, exhibcas. (D. xliii. 29. 1.) 

2. Secj[uens divisio interdictorum 2. The second division of interdicts 
hsoc est, qiiod (jujodam adipiscendso is, that they are given to some to ac- 
possessionis causa comparata sunt, quire, some to retain, and others to 
qusedam retinenda3, quoodam recu- recover possession. 

perandse. 

Gai. iv. 143. 

As interdicts were mainly applied to questions of the possessory 
rights of private persons, those interdicts which distinctly referred to 
such possession are here classed together. But they fall under the 
heads of the first division. Interdicts retinendee possessionis were 
prohibitory ; interdicts adipiscendee or recuperandee possessionis 
were restitutory. 

3, Adipiscendpo possessionis causa 3. To acquire possession an inter- 
interdictum accommodatur bonorum diet is given to the honorvm possessor, 
posscssori, quod appellatur quorum termed Quorum honomm, of which the 
bonorum. Ejusque vis et potestas effect is to compel the person possess- 
h£BC est, ut quod ex iis bonis quisque ing, as heir or possessor, any of the 
quorum possessio alicui data est, pro goods of which the possession is given, 
herede aut pro possessore possideat, to make restitution to the houorum 
id ei cui bononun possessio data est possessor. A person is said possess 
restituere debeat. Pro herede autem as heir, who thinks himself to be heir, 
possidoro videtur, qui putat se here- and as possessor, who, without any 
dem esse ; i)ro possessore isj^ossidet, right, and knowing that it does not 
qui nullo jure rem hereditariam vel belong to him, possesses a part or the 

I 1 . 
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etiam totam liereditatem, sciens ad 
ae non pertinere, posaidet. Ideo 
antem adipiscendea poMesdonis vo- 
catur interdictum, quia ei tantum 
ntlLe eat qui nunc primum^ conatur 
adipiaci rei possessionem : itaque si 
quis adeptus possessionem amdserit 
earn, hoc interdictum ei inutile est. 
Interdictum quoque quod appel- 
lator Salvianum, adipiscendee pos- 
sessionis causa cqmparatum est, 
eoque utitur dominus fundi de re- 
bus coloni, quas is pro mercedibus 
fundi pignori futuras pepigisset. 


whole of an inheritance. It is said of 
this interdict, that it is given to acquire 
possession, because it is only available 
for a person who wishes to gain, for 
the first time, possession of a thing. 
If, then, a peraon who has gained pos- 
session loses it, he cannot avail him- 
self of this interdict. There is, too, 
another interdict given to acquire pos- 
session, viz. the mterdictvm Salvior 
mmy to which an owner of land has 
recourse to enforce his right over the 
things belonging to the farmer, which 
the farmer has pledged as a security 
for his rent. 


Gai. iv. 144. 147. 


The interdict Quorum bonorum ran thus : — 

Quorum bonorum ex edicto meo illipossessio data est, quod de his 
bonis pro herede aut pro possessore possides^ possideresve si nihil 
usucaptum esset^ quod quidem dolofecisti ut desineres possidere, id 
UK restituas. (D. xliii. 2.) Although the interdict was only given 
when the bonorum possessor had never before had possession, yet it 
was restitutory, a term used very widely, as has been observed in 
the note to paragr. 1, and the y^ordrestituas appears ifi its terms. 
Restituas y therefore, must be used as meaning * to give up,’ not ^ to 
give back.’ 

The use of this interdict was to secure the possession to those 
whom the praetor treated as having a right to the inheritance, but 
who had not a right recognised by ttie civil law. Not being 
heirs, properly so called, they could not bring a real action for the 
inheritance. (See Bk. hi. Tit. 9.) It will be observed from the 
formula that the interdict might be used against the person pos- 
sessing pro herede or pro possessorcy although the time of usu- 
capion had run in his favour, and against such a person if, having 
possessed, he had, through dolus malus on his part, ceased to 
possess. The person pro possessore y i.e. without any alle- 

gation of title, is sometimes spoken of as prcedo. (See page 439.) 

We must not confound the interdictum Salvianum with the 
actio Serviana (see Tit. 6. 7), but it was probably oidy a step to 
that action, and may have fallen into disuse when the actio Serviana 
was established as a means of redress for the creditor. The inter-^ 
dictum Salvianum was not given to every mortgage creditor, but 
only to the owner of a rural estate, as a means of getting posses- 
sion of the goods of the occupier of the estate which had been 
pledged for the rent. Probably the interdict was granted even if 
the goods had passed into the hands of a third party. (D. xliii. 
33. 1, but see C. viii. 9. 1.) Gaius mentions two other interdicts 
coming under this head, one given to bonorum emptoresy and one to 
sectoresy or purchasers of public goods, (iv. 155, 156.) 

4. Retinendce poBseBsionis causa 4. To retain possession there are 
comparata sunt interdicta uti possi- given the interdicts uU possidetis and. 
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detisetutrubi, cum abutraque parte utruHy when, in a dispute as to the 
de proprietate alioujus rei contro> owneiwp of a thing, a dispute tot 
versia sit, et ante quseritur uter ex rises which of the pities ought to be 
litigatoribus possidere, et uter petere possessor and which plaintm. For, 
debeat : namque, nisi ante explore- unless it is tot determined to which 
turn fuerit utrius eorum possessio the possession belongs^ it is impossible 
sit, non potest petitoria actio insti- to shape the real action, as law and 
tui, quia et civilis et naturalis ratio reason both require that one party 
f^t ut alius possideat, alius a pos- should possess, and the other D^g 
sidente petat. Et qnia longe com- his claim against him. And as it is 
modius est possidere potius quam much more advantageous to possess 
petere, ideo plerumque et fere sem- than to claim the thing, there is ^ne- 
per ingens existit contentio de ipsa rally a keen dispute as to the right to 
possessione. Commodum autem pos- possess. The advantage of possession 
sidendi in eo est, quod etiamsi ejus consists in this, that even if the thing 
res non sit qui possidet, si modo does not really belong to the possessor, 
actor non potuerit suam esse pro- yet, if the plaintiff does not prove 
bare, remanet suo loco possessio : himself to bo the owner, the possessor 
propter quam causam, cum obacura still remains in possession, and, there- 
sunt utriusque jura, contra petito- fore, when the rights of the parties 
rem judicari solet. Sed interdicto are doubtful, it is customary to decide 
quidem uti possidetis de fundi against the claimant. The interdict 
vel sedium possessione contenditur, 'idi possidetis applies to the possession 
utrubi vero interdicto de rerum of land and buildings, the ^interdict 
mobilium possessione. Quorum vis utmbi to that of moveables. There 
ac potestas plurimam inter se diffe- were formerly great differences in 
rentiam apiid veteres habebat : nam their effects ; for, in the interdict 
uti possidetis interdicto is vincebat, uti possidet is f he prevailed who was 
qui interdicti tempore possidebat, si in possession at the time of the in 
modo nec vi nec clam nec precario terdict, provided that he had not 
nactus fuerat ab adversario posses- acquired possession from his adver- 
sionem, etiamsi alium vi expxderat, sary by force, or clandestinely, or as a 
aut clam arripuerat alienam posses- concession ; but it made no difference 
sionem, aut i)recario rogaverat ali- if he had acquired it from any one 
quern ut sibi possidere liceret ; utrubi else, by forcibly expelling him, secretly 
vero interdicto is vincebat, qui ma- depriving him of possession, or obtain- 
jore parte ejus anni nec vi nec clam i^ from him possession as a conces- 
nec precario ab adversario posside- sion. In the interdict utrubi, on tho 
bat. Hodiotamenaliterobservatur; contrary, he prevailed, who during 
nam utriusque interdicti potestas the greater part of the preceding year 
(quantum ad possessionem pertinet) had had the possession without having 
exsequata est : ut ille vincat et in re obtained it as against liis adversary by 
soli et in re mobili, qui possessionem force, clandestinely, or as a concession, 
nec vi nec clam nec precario ab ad- At the present day it is different, for 
versario litis contestata) tempore the two interdicts have tho same effect 
-detinet. * as regards possession, so that whether 

the thing claimed is an immoveable or 
a moveable, he prevails, who, at tho 
time of the litui coutesiatio, is in pos- 
session, without having obtained it as 
against his adversary by force, clan- 
destinely, or as a concession. 

Gai. iv. 148-160 ; D. vi. 1. 24 ; B. xliii. 17. 1 ; B. xliii. 31 ; 0. iv. 19. 2. 
The interdict uti possidetis ran thus : — 

Uti eas cedes, quihus de agitur, nec vi, nec clam, nrc^ precario 
Kilter ah alter o possidetis, quominus ita possideat! s vim fieri veto. 
(D. xliii. 17. 1.) 

It was granted to defend the possession of all immoveables, 

1 I 2 



UB. IV. TIT. XV. 


484 

except cIoac(B^vfhich were expressly excepted by the prastor’s edict*- 
The word (Bdes in the text of the interdictis only an example. 

By possessing precario is meant possessing by having extorted 
possession by prayer and entreaties. When the person from 
whom the possession had been extorted wished to do so, he could 
always resume it ; and hence the word precarius came to mean 
uncertain. Perhaps the origin of precaria possessio was the in- 
terest that clients had in a portion of the ager puhlicusy which 
their patron might permit them to use, and which they were bound 
to restore immediately if their patron demanded it back. 

The words alter ah altero are inserted, because it would be no 
ground for disturbing the possession that it had been obtained viy 
claniy or precarioy unless it had been so obtained from the other 
litigant party. 

It was necessary that application should be made for this in- 
terdict within a year after the security of the possession had been 
threatened. (D. xliii. 17. 1.) It did not signify how it had 
been threatened. The text only refers to the case of an action 
being brought to dispute it, but the interdict would be granted in 
whatev& way the possession had been attacked. 

The interdict ntruhi ran thus : — 

Vtruhi hie homo quo de aqitur majore parte hvjusce annlfuity 
quomivus is oum ducat y vim Jiero veto. (D. xliii. 31.) 

The example is taken from the case of the disputed possession 
of a slave, but the interdict applied to the case of all moveables. 
This interdict was considered one retinendee possessionisy although, 
as it was granted to the person who had possessed during the 
greater part of the preceding year, it might happen that it was 
granted to a person wlio had not the possession at the exact time 
it was granted, but who had possessed the thing during more 
months in the year than the person who happened to be in pos- 
session at the end of the year. 


5. Possidere autem videtur quis- 
que, non solum si ipse possideat, 
sed et si cjus nomine aliquis in pos« 
sessione sit, licet is ejus juri sub- 
jectus non sit, qualis est colonus et 
inquilinus. Per eos quoquo apud 
quos doposuerit quis, aut quibus 
commodaverit, ipse possidere vi- 
detur ; et hoc est quod dicitur, 
retinere possessionem posse aliquem 
per quemlibet qui ejus nomine sit 
in possessione. Quinetiam animo 
quoque retineri possessionem placet, 
id est, ut quamvis neque ipse sit 
in possessione, necpie ejus nomine 
alius, tam§n si non derelinqucndaj 
poBsessionis animo, sed postea re- 
versurus inde discesscrit, retinere 
possessionem videatur. Adipisci 
vAro uossessionem per quos aliquis 


5. A person is considered to pos- 
sess not only when he himself pos- 
sesses, but also if any one is in 
possession in his name^ although not 
a person in his j)ower, as the tenant 
of a fai^m or budding. He may also 
possess through a depositary or a 
borrower, and this it is that is meant 
by sayiug, that a person ma^ retain 
possession by any other who possesses 
in his name. Moreover, it is held that 
possession may be retained by mere 
intention only, that is, that although a 
person is not in possession himself, nor 
is any one else in his name, yet, if it is 
not with any intention of abandoning 
the thing, but of returning again to it, 
that he has placed liimself at a dis- 
tance from it, he is considered still to 
retain the possession. Through whom 
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potest, secundo Ubro exposuimus ; possession may be acquired, we have 
neo ulla dubitatio est quin animo already explained in the Second Book, 
aolo adipisci possessionem nemo But it most certainly can never be ac- 
potest. quired by mere intention only. 

Gai. iv. 153. 

In the introductory note to Bk. ii. Tit. 6, the distinction has 
been pointed out between civilis possession that is, possession bona 
^de and ex justa causa ^ which could be transmuted by usucapion 
into ownership, and naturalis possession which again is divided into 
possessio where, although there is not possession such as will ripen 
by usucapion, there is still possession as a matter of fact, coupled 
with the intention of treating the thing as if the possessor were 
the owner, and in possessione esscn where the person has the deten^ 
tion but not the animus possidendL Civilis possessio and naturalis 
possessio with the intention of ownership were protected by these 
possessory interdicts, whereas the being merely in possession was 
not. This paragraph points out (1) that one person may be in 
possession while another is the possessor, and that the first is not, 
while the second is, entitled to the interdicts ; and (2) that a pos- 
sessor may, sometimes possess only with the animus without being 
actually on the spot possessing. An instance given in Gains is 
that of a man who possesses a mountain pasture, and leaves it when 
the season for its use is over, with the intention of returning, 
(Gai. iv. 153), although the mere intention to possess as owner, 
without the physical fact of detention having ever taken place, 
was of no avail. 


6. Becuperandje possessionis causa 
solet interdici, si quis ex possessioiie 
fundi vel tedium vi dejectus fuerit ; 
nam ei proponitur interdictum undo 
vi, per quod is qui dejecit, co^tur 
oi restituere possessionem, licet is ab 
eo qui dejecit vi vel clam vel precario 
possidebat. Sed ex constitutionibus 
sacris, ut supra diximus, si quis rem 
per vim occupaverit, si quidem in 
bonis ejus est, dominio ejus priva- 
tur ; si alicna, post ejus restitutionem 
etiam asstimationem rei dare vim 
passo compellitur. Qui autem ali- 
quem de possessione per vim deje- 
cerit, tenetur lege Julia de vi pri- 
vata, aut de vi publica : sed de vi 
privata, si sine armis vim fecerit ; 
sin autem cum armis eum de pos- 
sessione expulerit, de vi publica. 
Armorum autem appellatione non 
solum scuta et gladios et galeas sig- 
nificari intelligimus, sed et fustes et 
lapides. 


6. To recover possession an inter- 
dict is given in case any one has been 
expelled by violence from the ijosses- 
sion of land or a building. Ho has 
then given him the interdict inide vi^ 
by which he who has exi>olled him is 
forced to restore to him the posses- 
sion, although the person to whom the 
interdict is given has himself taken by 
force, clandestinely, or as a concession, 
the possession from the person who 
has expelled him. But, as wo have 
said above, the imperial constitutions 
l)rovide that if any one seizes on a 
thing by violence, he shall lose the 
ownership of it, if it is a part of his 
own goods, and if it belongs to another, 
he shall not only restore it, but, in 
addition, pay to the person who has 
sustained the injury, the amount at 
which the thing is estimated. More- 
over, a person who has expelled by 
violence another from his possession, 
is liable under the hx Julia for pri- 
vate or for public violence ; for private 
violence, if his violence was exercised 
without the use of anus; for public 



486 


LIB. IV. TIT. XV. 


violence, if the expulsion from pos- 
session was made by armed force. 
Under the term arms are included 
not only shields, swords, and helmets, 
but sticks and stones. 

Gai. iv. 154, 155 ; D. xlviii. 7 ; D. 1. 16. 41 ; 0. viii. 4 7. 

The interdict unde vi ran thus : — 

Unde iu ilium vi dejecisti^ aut familia tua dejecit^ de eo, quce^ 
que ille tunc ihi hahuit, tantummodo intra annum^post annum de eo 
quod ad eum qui vi dejecil pervcnerit^ judicium dabo, (D. xliii. 

16 . 1 .) 

Formerly a distinction was made in granting this interdict, 
according to the degree of violence used. If it had been ordinary 
violence {vis quotidiana\ the interdict was only granted if the 
possession had not been obtained viy clam^ or precario^ with respect 
to the adversary (Gai. iv. 144), and could only be obtained 
within a year ; but if vis armata had been emjdoyed, the interdict 
was granted in all cases. (Cic. Epist xv. 16.) This difference had 
ceased fong before the time of Justinian, and apparently before 
the time when the interdict assumed the shape in which we now 
find it in the Digest, by which, as will be seen, possession was given 
within a year, of the thing as it then was ; after a year, only of the 
thing as it came into the hands of the dispossessor. 

The interdict unde vi only applied to immoveables (D. xliii* 
16. 6) ; but the constitution of Valentinian, Theodosius, and Ar- 
cadian, A.D. 389, referred to in the text (and in Tit. 2. 1), pro- 
tected moveables as well as immoveables. (C. viii. 4. 7.) 

The lex Julia de vi is treated of in Tit. 18. 8. 

Possession could be recovered by uti and utruhi possidetis as 
well as by unde vi, and it was by utruhi possidetis that, previously 
to the constitution above mentioned, possession of moveables was 
recovered. But the interdict 7inde vi was in some respects more 
advantageous than uti jwssidetis, (1) It gave a remedy where 
not the dispossessor, but a third person, was in possession (D. xliii. 
16. 1. 40) ; (2) it gave, if brought within a year, \\iQfructus from 
the time of the ejectment, not as uti possidetis merely from the 
commencement of proceedings (D. xliii. 16. 1. 40) ; and (3) it was 
not, if the vis had been armata, or after the distinction between the 
characters of the violence employed had been done away, barred 
by the vices of the possession of the applicant for the interdict 
(4) it applied not only to immoveables, but to any moveables 
thereon. (D. xliii. 16. 1. 6.) 

There were other interdicts under the head of recuperandm 
possessionis — that de precario and that de clandesthia possessions 
(D. xliii.« 26. 2, pr. ; D. x. 3. 7. 6) ; but little is known of them. 

7. Tertia divisio interdictorum 7. The third division of interdicts 
hsBC est, quod aut simplicia sunt, is, that they are either simple or 
aut dupHcia. Simplicia sunt, veluti double. Those are simple in which 
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in quibus alter actor, alter rens est, one person is plaintiff and the other 
qnalia sunt omnia restitutoria aut defendant, as is the csao in all that 
exhibitoria : namque actor est, qui are restitutoiy or exhibitory. For he 
desiderat aut exhiberi aut restitui, is the plaintiff who wishes that a tWng 
reus est is a quo desideratur ut resti- shall be exhibited or restored, and ho 
tuat aut exhibeat. Prohibitorionim is defendant against whom the claim 
autem interdictonun alia simplicia is made. But of prohibitory 
sunt, veluti cum prohibet pra 3 tor in diets some are simple, some double : 
loco sacro vel in flumine publico simple, as, for instance, when the prrn- 
ripave ejus aliquid fieri ; nam actor tor forbids anything to be done in a 
est qui desiderat ne quid fiat, reus sacred place, or in a public ri^r, or 
est qui aliquid facere conatur. Du- on its banks ; for ho is plaintiff who 
plicia sunt, veluti uti possidetis in- wishes that the thing should not be 
terdictum et utrubi ; ideo autem done, and ho is defendant who wishes 
duplicia vocantur, quia par utrius- to do it : double, as in the case of the 
que litigatoris in his conditio est, interdicts uti pomdetis and utruhh ; 
nec quip(piani prix.‘cipue reus vel and these interdicts are called double, 
actor intelligitur, sed unus(piisquo because in them the position of each 
tarn rei quiim actoris partes sustinet. party is equal, for neither can be said 

to be properly plaintiff or defendant, 
but each is at once plaintiff and de- 
fendant. 

(SrAi. iv. 156-360. • 

Dvplivla veluti uti possidetis interdietum et utruhi. These 
interdicts *here and in Grains (Gai. iv. 160) are, seemingly, only 
adduced as examples, but we know of no others having the same 
character. 

8. Do ordine et vetere exitu in- 8. Of the process and effect of in- 
terdictorum supervacuum est hodio terdicts in fonner times it would bo 
dicere ; nam quoties extra ordinem now superffuous to speak. For when- 
jus dicitur (qualia sunt hodio omnia over the jurisdiction is extraordinary, 
judicia), non est necesse reddi in- as is the case now in all actions, there 
terdictum ; sed perinde judicatur is no necessity for an interdict ; for 
sine interdictis, ac si utilis actio ex judgment is given without interdicts, 
causa intordicti reddita fuisset. exactly as if a niilis actU) had been 

given in pursuance of an interdict. 

C. viii. 1. 3. 

From the Institutes of Gaius we gather a general notion of 
the manner in which the proceedings on an interdict were con- 
ducted. But the text of Gaius is, in this part, very imperfect 
and difficult to understand, and as the whole process was obsolete 
in the time of Justinian, a very short sketch of the proceedings 
must suffice here. 

T^c parties were made to appear in jure exactly in the same 
way when an interdict was to be applied for as when an action 
was to be brought. The praetor heard the statement of the party 
who made the application, and if the adversary confessed the 
truth of the statement, or the facts were manifest, the praetor m- 
nounced hisHecree at once, and had it executed, if necessary, by 
the strong arm of the law {manu militari). If the merits of the 
case were doubtful, and the defendant asserted that he h^ not 
done wrong, the praebjr gave an action based upon the interdict, to 
ascertain whether the facts were as the plaintiff, in applying for 



UB. IV. HT. XVI. 


488 

the interdict, alleged ; that is, the intentio of the formula was the 
lan g nn g fl of the interdict put as a hypothetical case. The interdict 
would run, — Hoc vel illtid te facere veto : the intentio, Si hoc vel 
illud A. A. fecerit ( condemna, &c. ). The parties bound themselves 
by a sponsio and restipulatio in a penal sum, which the defendant 
was to pay if he was in the wrong, and to receive if he was not. 
But this practice, which was always adopted when the interdictwas 
prohibitory, was probably gradually abandoned when the interdict 
was restitutory on exhibitory ; and in these cases, in order to com- 
pel the actual performance of the act ordered by the praetor, an 
action was given with a formula arhitraria, so that the judex 
might issue a preparatory order to the defendant, and, if it was 
not complied with, might make him pay the amount of all damage 
sustained {quanti ea res erit). (Gai. iv. 161, and foil.) 

Tit. XVL DE PGENA TEMERE LITIGANTIUM. 

Nunc admonendi suinus magnam We may hero observe, that the 
curam egisse eos qui jura sustine- authors and preservers of our law 
bant, ne facile homines ad litigan- have always sought most anxiously 
dum procederent, quod et nobis to hinder men from engaging too 
studio est ; idque eo maxime fieri recklessly in law-suits, and it is what 
potest, quod temeritas tarn agentium we ourselves desire also. And the best 
([uam eorum cum qiiibus ageretur, method of succeeding in it is, to repress 
modo i)ccuniaria poena, luodo juris- the rashness alike of plamtiiFs and of 
jurandi rcligione, modo infamiie defendants, sometimes by a i)ecuniary 
metu cocrcetur. penalty, sometimes by the sacred tie of 

an oath, sometimes by the fear of in- 
famy. 

Gai. iv. 174, and foil. 

In the days of Gaius, the means of jiunishing persons who 
recklessly brought or defended a suit were more numei’ous. The 
plaintiflF was restrained from recklessly bringing an action not 
only by being condemned in damages and costs, but (1) by an 
action of calumny — that is, the defendant could bring against a 
plaintiff who had sued him dishonestly an action by which the 
defendant could recover one-tenth of what the plaintiff had 
claimed, if by action, and one-fourth of what he had ckiimed, if by 
interdict (Gai. iv. 1175) ; (2) by what was termed the “ contrary 
action” the unsuccessful plaintiff, although he had honestly 
brought his action, was made to pay a tenth or a fifth of what he 
claimed, but then it was only failing in a few special actions, such 
as that injuriarum, that exposed him to this risk ; (3) by oath, 
i.e. by the defendant calling on him to swear to his bona fides^ but 
if the defendant did this, he could not afterwards bring an action 
of calumny, or the contrary action ; and (4) by restipulatio^ i.e. by 
being called on to wager a sum to be lost if he failed, which was 
allowed in .certain actions ; this mode of proceeding excluded the 
three others previously mentioned. 

In the law as described by Gaius, the defendant was restrained 
from recklessly defending an action (1) by the sponsio y or wager 
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that he would lose, allowed in certain actions (the sponsio and 
restipulatio made up the wager) ; (2) in certain actions, as, for 
instance, for deposit in case of necessity, the penalty was double 
in case of denial (Tit. 6. 17), and all actions with a penalty are 
looked on by Gaius as restraining the defendant (iv* 171); (3) 
if the case was one where no restraint operated under these first 
two heads, the defendant was obliged to take an oath of bona Jides ; 
(4) certain actions carried infamy with them against the persons 
condemned. • 


1. Ecce enim jusjurandum oin* 
nibns qui conveniiintur, ex consti- 
tutione nostra dofortur ; nain reus 
non alitcr suis allogationibns ntitiir, 
nisi prills juraverit quod putans 
Bese bona instantia iiti ad contra- 
dicendum pervenit. At advorsus 
inficiantes ex (luibusdam causis du- 
pli vel tripli actio constituitur, vel- 
uti si danini injuria) aut legatorum 
locis veneral)ilihu.s rolictorum no- 
mine agatur. Statim autem ab in- 
itio pluris (piam simpli cst actio, 
veluti furti nianifesti quadnipli, nec 
manifcsti diqdi ; nam ex his causis 
et aliis quibusdani, sive quis neget 
sive fateatur, pluris quam simpli 
est actio. Item actoris (juoque ca- 
lumnia coorcetur, nam etiam actor 
jiro calumnia jirrare cogitur ox nostra 
constitutione ; utriusque etiam partis 
advocati jusjurandum subount, (juod 
alia nostra constitutione comprehen- 
sum est. H.'uc autem omnia jiro ve- 
teris calumniie actione introducta 
sunt, qua) in dosuetudinem abiit, 
quia in partem decimam litis actores 
mulctabat, quod numquam factum 
esse invenimus : sed pro his intro- 
ductuni est ct iirmfatuin jusjuran- 
dum, et lit mijirobus litigator et 
damnum et impensas litis inferre 
adversai’io suctcogatur. 


1. And first, under our constitu- 
tion, an oath is administered to all 
defendants. And the defendant is 
not admitted to state his defence until 
he has sworn that it is from a persua- 
sion of the goodness of his own cause 
that ho resists the demand of the 
plaintilf. In many cixses the action is 
raised so as to be for the double or 
treble value against those who deny; 
for instance, in the case of wrongful 
damage, or of legacies lef# to holy 
places. There are other cases, in 
winch, from the beginning, the action 
is more than for the single value, as, 
for instance, the action /nrtt mcinifcsti 
for the (piadruplc, and furti nm rmni- 
fedl for the double. In these cases 
and in some others, whether the de- 
fendant denies or confesses, the action 
is for more than the single value. The 
litigiousness of the plaintiff is also re- 
strained, for he is obliged by our con- 
.stitution to take the oath de calumnm. 
The advocates also of each party take 
an oath prescribed liy another of our 
constitutions. All these formalities 
have been introduced to replace the 
old action caJumnix, which is fallen 
into disuse, for it subjected the plain- 
tiff to a fine of the tenth of the value 
of the thing in disiiute ; but wo have 
never known this penalty enforced. 
In its stead, there hjis, in the first 
place, been introduced the oath we 
have just mentioned ; and, in the next 
place, a person who brings a ground- 
less action is made to reimburse his 
adversary for all losses and expenses 
he has been imt to. 


Gai. iv. 173 ; C. ii. 59. 2 ; C. iii. 1. 13. 0 ; C. iii. 1. 14. 1. 

For the tSfms of these oaths see C. ii. 59. 2 ; C. hi. 1. 14. 1. 
Vel tripli. We know of no actions in which there was#a penalty 
of treble against a defendant who denied the claim. Perhaps the 
word tripli has 8lippe(^ in from the text of Gains, in which it refers 
to actions furti oblatiy &c. (Gai. iv. 171. 173.) 
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2. Ex quibusdam judiciis dam- 2. In certain actions the person 

nati ignonuniosi hunt ; veluti furti, condemned becomes infamous^ as in 
vi bonorum raptorum, injuriarum, the actions /urti, m 6on<>r%tmrc^toriim, 
de dolo ; item tutelse, mandati, d^ wourumjtmy de doh ; as also in the ac- 
positi directis non contrariis action!- tions tutelxy mairdati, depositiy if direct, 
bus ; item pro socio, qusc ab utraque but not if contrary ; and also in the 
parte directa est, et ob id quiHbet action pro socio, which is direct, by 
ex sociis eo judicio damnatxis igno- whichever of the contracting paries 
minifl, notatur. Sed furti quidem it may be brought, and in which in- 
aut vi bonorum raptorum, aut in- famy is attached to whichever of these 
juriarum, aut de ^lo, non solum parties may be condemned. But in 
damnati notantur ignominia, sod the bonorum raptorym, 

etiam pacti, et recto : plurimum injy/riarvm, and de dolo, it is not only 
enim interest, utrum ex delicto ali- to have been condemned that makes 
quis an ex contractu debitor sit. a person infamous, but also to have 

agreed for the commission of the 
offence ; and rightly, for there is a 
great difference in being debtor by a 
delict, or by a contract. 

Gai. iv. 182 ; D. iii. 2. 7. 

Directis non contrariis. Contraries actiones were such as 
those brought against the pupil, the mandator, or depositor, by the 
tutor, mandatary, or depositary. There could be no reason why 
infamy should attach to a pupil who did not know the amount 
of the claims of the tutor, or to a depositor who did not know 
the amount of the expenses to which the depositary had been put. 

The consequences of infamy were to prevent the guilty person 
from being a witness, receiving any public honours, or bringing a 
public prosecution. We have also seen (Tit. 13. 11) that, pre- 
vious to the legislation of Justinian, a person declared infamous 
could not appear as procurator in the cause of another. 

3. Omnium autem actionum insti- 3. In bringing any action, the first 
tuendarum principium ab ea parte thing is, to comply with that part of 
edict! proficiscitur, qua praetor edi- the edict in which the prmtor treata 
cit de in jus vocando ; utique enim of the vocatio in jus. For the de- 
in primis adversarius in jus vocan- fendant must always be summoned in 
dus est, ad eum qui jus dicturus sit. pis, i.e. before the magistrate who has 
Qua parte praetor parentibus et pa^ the jurisdiction. In this part of the 
tronis, item parentibus liberisque edict the praetor wishes that such re- 
patronorum et patronarum hunc spect should be shown {pwards ascen- 
praestat honorem, ut non aliter dants, patrons, and even towards the 
liceat liberis libertisque eos in jus ascendants and children of patrons, 
vocare, quam si id ab ipso praotore that children and freedmen cannot 
postulaverint et impetraverint ; et si summon them in jus, unless they have 
quis aliter vocaverit, in eum poenam first obtained permission frqm the 
solidorum quinquaginta constituit. pra 3 tor ; and he subjects persons who 

summon them without having obtained 
the praetor’s permission, to a penalty of 
fifty solidi, 

Gai. iv. 4G ; D. ii. 4. 1 ; D. ii. 4. 4. 1 ; D. ii 4^24. 

The earliest method of vocatio in jus was to seize on the de- 
fendant, and drag him before a magistrate. Mterwards the seiz- 
ing became symbolical, and the plaintiff caljed some one to witness 
that the defendant had been seized, but would not come. 
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Tit. XVIL DE OFFICIO JUDICIS. 

Superest ut de officio judicis dis- It remains to treat of the office of 
piciamus. Et quidem imprimis il- the judge. His first care ought to be, 
lud observare debet judex, ne aliter never to judge otherwise than aocord- 
judicet quam lepbus aut constitu- ing to the laws, the constitutions, or 
tionibus aut moribus proditum est. customary usage. 

D. V. 1. 40. 1 ; D. xlviii. 10. 1. d.« 

Judex qui contra sacras principum constitutiones^ contra jus 
publicum quod apud se recitatum est, pronunciat, in insulam depor^ 
tatur. (Paul. Sent v. 25. 4.) 

If the judge gave a sentence manifestly wrong, or if the sum 
was fixed in the condemnation by the praetor, and the judge con- 
demned the defendant in a different sum (see Tit. 4. 9. 1.), the 
sentence was treated as void without any appeal being necessary.. 
If the judge was mistaken, as, for instance, in the mode in which 
he regarded some fact, an appeal was allowed, which had to be 
brought within two days (prolonged to ten days by Justinian in 
Nov. 23) after the sentence, or three days if a procurator, and 
not the p&rty himself, had conducted the suit. The appeal lay 
from the judge back to the praetor, from the praetor to the senate, 
or, in later times, to the council of the emperor with the praetorian 
praefect as its head judge, and finally to the emperor himself 


1. Ideoque si noxali judicio ad- 1. Consequently, m a noxal action, 
dictus est, observare debet, ut si if he thinks the master ought to bo 
condemnandus videatur dominus, condemned, he ought thus to shape the 
ita debeat condemnare : Publium condemnation : ‘ I condemn Publius 
Maevium Lucio Titio decern aureos Maevius at the suit of Lucius Titiua 
condemno, aut noxam dedere. to pay ten aurei, or to abandon tho 

cause of the injury.' 

D. xlii. 1. 6. 1. 


2. Et si in rem actum sit, sive 
contra potitorem judicaverit, ab- 
solvero debet possessorem ; sive 
contra possessorem, jubere eum 
debet ut rem ipsam restituat cum 
fructibus. Sed si possessor neget 
in prsesenti so restituere posse, et 
sine frustrations videbitur tempus 
restitirendi causa petere, indulgen- 
dum est ei, ut tamen de litis aesti- 
matione caveat cum fidejussors, si 
intra tempus quod ei datum est 
non restituisset. Et si hereditas 
petita sit, ea^gjn circa fructus in- 
terveniunt, quae diximus interve- 
nire in singularum rerum petitione ; 
illorum autem fructuum quos culpa 
sua possessor non perceperit, in 
utraque actions eadem «atio pens 
habetur, si praedo fuerit ; si vero 


2. In a real action, if he determines 
against the claimant, he ought to ab- 
solve the possessor; if against the 
possessor, he ought to order the pos- 
sessor to give up the thing itself to- 
gether with the fruits. But if tho 
possessor states that it is out of his 
power to give up the thing at once, 
and his request for delay seems ho- 
nestly made, some indulgence should 
be accorded him ; but he must first 
furnish a fidejussor to give security 
to the amount of the value of tho 
thing in dispute, in case he should 
not restore it within the time aBowed 
him. If the action is fqr an inheri- 
tance, the rules with regard to the 
fruits are the same as those we have 
laid down in tho case of particular 
things. Of the fruits not gathered by 
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bona fide possessor fuerit, non habe- the fault of the possessor, account is 
tur ratio consumx)toruiu, neque non taken almost in the same way in both 
perceptorum. Post inchoatam au- actions, when the possession is mala 
tern ijetitioneiii, etiam illorum fruc- fide. The hona fide jDossessor has not 
tuum ratio hal)etur qui culpa pos- to account for fruits, whether con- 
sessoris perccpti non sunt, vel per- sumed or not gathered. But from 
eepti consuiiipti sunt. the time when the claim is made, the 

possessor has to account for all fruits 
not gathered through his fault, or 
gathered and consumed. 

D. vi. 1. 17. 1; D. vi. 1. 35. 1; D. vi. 1. 62. 1 ; C. iii. 32. 22. 

What tlie words eadem peiie ratio refer to is not easy to say. 
Perhaps they may have reference to the lesser degree of severity 
with which an account of fruits not gathered was exacted in the 
case of an inheritance, the possessor not being accountable for all, 
but only for those which it could be fairly said he ought to have 
gathered. (D. v. 3. 25. 4.) 

J ustinian here says that the position of a bona fide possessor 
was the same in the case of an inheritance and of a particular ob- 
ject ; for that in neither case was he answerable for fruits gathered 
and consumed. But this was not the case after a senatas’-con- 
sultum made in the time of Hadrian (D. v. 3. 20. 6), which made 
the hona fide possessor of an inheritance answerable for all that 
he had profited by (D, v. 3. 28) ; and he was therefore answerable 
for the fruits he had consumed. Perhaps the text may be based 
on some passage in the writings of a jurist who wrote before the 
senatus’-consultum was made. 

3. Si ad exliibendum actum fiie- 3. In the action ad exWmidnm it 
rit, non sufticit si exhibeat rem is is not sufiicient that the defendant 
cum (xuo actum est ; scd opus est ut exhibits the thing, but ho must also 
etiam rei causam debcat exhibere, exhibit everything derived from the 
id est, ut earn causam habeat actor thing, that is, he must place the 
quam habiturus essct, si cum primum claimant in the same position as he 
ad exliibendum egisset, exhibita res would have been in, if the tiling had 
fuissot : ideoque si inter moras usu- been exhibited immediately on the 
capta sit res a possessore, nihilominus demand being made. If, therefore, 
condemnabitur. Prmterea fructus during the delay, the possessor com- 
medii temiDoris, id est, ejus quod pletes the usucapion of the thing, he 
post acceptum ad exhibendum judi- will still be condemned. The judge 
cium ante rem judicatam intercessit, ought also to make liim account for 
rationem habere debet judex. Quod the fruits of the intermediate time, 
si neget is cum quo ad exhibendum that is, of the time elapsed between 
actum est, in prmsenti exhibere the granting the action ad exhibendvm 
posse, et tenipus exhibendi causa and the sentence. If the defendant 
petat, idquo sine frustratione postu- states that it is out of his power to 
lare videatur, dari ei debet, ut tamen make the exhibition immediately, and 
caveat se restituturum. Quod si his request for delay seems honestly 
neque statim jussu judicis rem ex- made, he should have^-ijne pven him, 
hibeat, neque postea exhibiturum se but he must first give security that he 
caveat, cond^mnandus sit in id quod will give the tiling up. But if he 
actoris intererat ab initio rem ex- neither exhibits the thing at once, 
hibitam esse. upon the order of the judge, nor gives 

security for .exhibiting it afterwards, 
he must be condemned in an amount 



LIB. IV. TIT. XVII. 


493 


D. X. 4. 9. 5, 6 

4. Si familia) erciscundfio judicio 
actum sit, sin^ilas res singulis 
heredibus adjudicare debet ; et si 
in alterius persona prjegravare vi- 
deatur adjudicatio, debet hunc iii- 
vicem colieredi certa i)ecunia, sicut 
jam dictum est, condemnare. Eo 
quoque nomine colieredi (piis([UO 
suo condomnandus est, quod solus 
fructus hereditarii fundi percej)it, 
aut rem liereditariam corruporit aut 
consumpscrit. Qua» quidem simi- 
liter inter plures (pioijuo quam duos 
coheredes subsecpuntur. 


equivalent to the interest of the claim- 
ant in having it exhibited immedi- 
ately. 

D. X. 4. 12. 4, 5. 

4. In the action familim crciscun- 
dsRy he ought to adjudge each object 
to each heir separately, and, if any 
one heir has more than his share ad- 
judged him, the judge ought, as wo 
have said above,* to condemn him to 
pay his coheir a fixed sum as an 
equivalent. So, too, an heir ought to 
bo condemned to make compensation 
to his coheirs, who has alone enjoyed 
the fruits of the land of the inheritance, 
or has damaged, or consumed anything 
forming part of the inheritance. And 
these rules apply, whether the coheirs 
are two or more. 


D. X. 2. 51, 52. 2. 

As to the office of the judge in the three actions neticed in 
this and the two succeeding paragraphs, sec Introd. sec. 103. 


5. Eadem iiiterveniunt, ct si 
communi dividundo de i)luribus 
rebus actum fuerit. Quod si do 
una re, veluti fundo, si quidem isto 
fundus commode regionibus divisio- 
nem recipiat, i)artcs cjus singidis 
adjudicare debet, et si unius pars 
prsegravare videbitur, is invicem 
certa pecunia alteri condemnan- 
dus est. Quod si commode dividi 
non possit, veluti homo forte aut 
mulus crit de quo .actum sit, tunc 
totus uni adjudicandus est, et is 
invicem alteri certa pecunia con- 
domnandus. 


D. X. 2. 65 


5. It is the same in the action 
conirti'nni dlvld/imdo for the division 
of a number of things. If there is 
only one object to l)o divided, for 
instance, a piece of land, the judge 
ought, if the land easily admits of 
division, to adjudge their respective 
shares to the several co- 2 )ro])rietors. 
And if one of them receives too large 
a share, the judge ought to order him 
to pay a sum of money as conqiensa- 
tion to the other. If the thing is one 
that cannot bo advantageously divided, 
as, for instance, a slave or mule, then 
the whole must be adjudged to one, 
and he must be condemned to pay 
a fixed sum as compensation to tho 
other. 

C. iii. 37. 3. 


0. Si finium regundorum actum 
fuerit, dispicero debet judex an 
necessajia sit adjudicatio : (ju.'c sane 
uno casu nccessaria est, si eviden- 
tioribus finibus distingui agros com- 
modius sit, quam olim fuissent dis- 
tincti ; nam tunc necesse est ex 
alterius agro i)artem aliquam alte- 
rius agri donmo adjudicari, quo 
casu conveniens est ut is alteri 
certa jiecunia debeat condemnari. 
Eo quoque nomine damnandus est 
quisque hoc judicio, q^jod forte 
circa fines aliquid malitiose com- 


6. In the action rcffundorimi 

the judge ought to examine if the 
adjudication is necessary, and it is so 
only in one case, viz. if it would 
bo advantageous that the boundaries 
should be more clearly nnu*ked than 
before. In that case it becomes 
necessary to adjudge to one party a 
portion of the field of tlie other, and 
consequently the jierson V) whom it 
is adjudged ought to be condemned to 
pay a fixed sum as compensation to 
the other. In this action he ought 
also to be condemned who has fraudu- 
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misit, verbi gratia, quia lapides lently interfered with the boundaries, 
finales furatus est, vel arbores as, for instance, by carrying off the 
finales cecidit. Contumaciee quoque boundary stones, or cutting down the 
nomine quisque eo judicio condem- trees that mark the limit. A person 
natur, veluti si quis jubente judice may be also condemned by this same 
metiri agros passus non fuerit. action for contumacy, who, in defiance 

of the order of the judge, opposes the 
measurement of the fields. 

D. X. 1, 2. 1 ; D. X. 1. 3, 4. 3, 4. 

7. Quod autem istis judiciis ali- 7. In these actions, anything ad- 
cui adjudicatum sit, id statim ejus judged becomes at once the property 
fit cui adjudicatum est. of the person to whom it is adjudged. 

See Introd. sec. 103. 


Tit. XVIII. DE PUBLICIS JUDICIIS. 

Publica judicia neque per ac- Public prosecutions are not intro- 
tiones ordinantur, neque omnino duced by actions, and bear no resem- 
<j[uidquam simile habent cum cete- blance to the other legal remedies of 
lis judiciis de quibus locuti sumus, which we have been speaking. There 
magnaque diversitas est eorum et in is a ^eat difference between them, 
instituendis et in exercendis. both in the mode in which they are 

begun and in that in wliich they are 
carried on. 

The subject of public prosecutions is foreign to a treatise 
which, like the Institutes, professes to treat only of private law. 
It is not noticed at all in the Institutes of Gaius, and is treated in 
a very cursory manner in this Title. For the comprehension of 
this Title, it will be suflScient to observe that, in the later times 
of the Republic and in the first years of the Empire, a series of 
laws was made, fixing the penalty to be attached to particular 
crimes, and prescribing the procedure to be employed in the trial. 
Many of these laws are briefly referred to in this Title ; and it 
was the trials conducted under their provisions that alone received 
the name of publica judicia. Under the Empire, most of the crimes 
not coming under these special laws, and especially those pro- 
vided against by a senatus^consultum or constitution, were judged 
by the prmtor or prcrfectus urbi in a more summary method. The 
judicium was then said to be, not publicum^ but extra ordinem ; 
and gradually the method of procedure prescribed by the law for 
the different publica judicia fell into desuetude, and nothing was 
retained of the special laws but the penalty they fixed (D. xlviii. 1. 
8), the procedure being the same as in judicia extraordinaria. 
(See Introduction, sec. 112.) 

1. Publica autem dicta sunt, 1. They are calle3*'public, because 
quod cuiv^ cx populo executio generally any citizen may institute 
eorum plerumque datur. them. 

D. xxiii. 2. 43. 10. 
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There were certain persons excluded from the right of bring- 
ing a criminal accusation ; for instance, women, unless the injury 
complained of was done to themselves or their near relations, 
persons below the age of puberty, persons made infamous by a 
judicial sentence, and persons so poor as not to possess fifty aurei, 
(D, xlviii. 2. 2. 8 and 10.) But, generally speaking, it was the 
right of any one to make a criminal charge, although he might be 
totally unconnected by any ties with the person who suffered from 
the crime. * 

2. Publiconim judiciorum quai- 2. Some public prosecutions are 

dam capitalia sunt, (jua3dam non capital, some are not. We term capi- 
capitalia. Capitalia dicimus, qum tal those which involve the extreme 
ultmo supplicio afficiunt, vel a^puu punishment of the law, or the inter- 
et ignis interdictione, vel deporta- diction from fire and water, or depor- 
tione, vel mctallo ; cetera, si (|uam tation, or the mines. Those which 
infamiam irrogant cum damno pe- carry with them infamy and a pecu- 
cuniario, ha.‘c publica quidem sunt, niary penalty are public, but not 
non tamen capitalia. capital. 

D. xlviii. 1, 2. 

3. Publica autcm sunt Inoc : lex 3. The following laws have rofer- 

Julia maje^tatis, (piae in eos qui ence to public prosecutions. The lax 
contra iinperatorom vel rempubli- Julia majestatUy which subjects to its 
cam alifjuid moliti sunt, suum vigo- severe x)r()visions all who attempt any- 
rem oxtondit. Hu jus pcena animne thing against the emi)cror or State, 
amissionem sustinot, et memoria rei The x)onalty it inflicts is the loss of 
etiam post mortem damnatur. life, and the memory of the guilty is 

condemned even after his death. 

D. xlviii. 4. 11. 

The lex Julia majestatis was passed in the time of Julius 
Caesar. (D. xliii. 4.) 

Aliquod moliti sunt The design, without any overt act, was 
enough to sustain the charge. 

Etiam post mortem, (See Bk. hi. Tit. 1. 5.) 

4. Item lex Julia de adultoriis 4. Also the lax Julia de (uluHeriis, 
cocrcendis, qu^ non solum temera- which punishes with death not only 
tores alienarum nuptiarum gladio those who defllo the marriage bod, but 
Xmnit, sed et eos qui cum masculis those also who give themselves up to 
nefandam libidinem exercere au- works of lewdness with their own sex. 
dent ; sed eadem lege Julia etiam The same law also punishes the seduc- 
stupri flagitium punitur, cum quis tion without violence of a virgin, or of 
sine vi vel virginem vel viduam a widow oi honest character. The 
honeste viventem stupraverit. Poe- penalty upon offenders of honourable 
nam autem eadem lex irrogat pec- condition is the confiscation of half 
catoribuB, si honesti sunt, publica- their fortune, upon those of low con- 
tionem partis ^Litlidise bonorum ; si dition, corporal punishment and rele- 
humiles, corporis coercitionem cum gation. 

relegatione. • 


D. xlviii. 34, pr. and 1. 
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The lex Julia de adulteriis belongs to the time of Augustus, 
about B.c. 17. 

Gladio punit. The lex Julia only punished the guilty with 
confiscation of a portion of their property and relegation. (Paul* 
Sent. ii. 26. 14.) Constantine affixed the graver penalty. (C. ix. 
9. 31.) 


5. Item lex Cornelia de sicariis, 
qua) liomicidas ultoro ferro perse- 
quitur, vel eos qu: hoininis occi- 
dendi causa ciuu telo ambulant. 
Telum autem, ut Gains noster in 
interpretatione legum duodecim 
tabulariim scriptum reli(iuit, vulgo 
quidem id appellatur, (juod ah arcu 
mittitur ; sed et omne significatnr 
quod manu ciijusdam mittitur. Se- 
quitur ergo ut la])is et lignum et 
ferrum hoc nomine contineatur, 
dictumciuc ab co (juod in longin- 
quum mittitur, a Crmca vocc otto 
row r//Xov. Et hanc significationem 
invenire poasuuius ct in Grieco no- 
mine : nam quod nos telum apjiel- 
lamus, illi /SAoe appellant avo row 
l^aWtaOai, Admonut nos Xeno- 
phon, nam ita scribit : Kai tu 
ofiov To^tvyaTa^ 

Sopaif TrXtTcrrot ot /cai Sicarii 

autem api)cll antin' a sica, quod sig- 
nilicat feireum cultrum. Eadem 
lego et veiiefici capite damnaiitur, 
(jui artilms odiosis tam venenis 
qiiam susurri.s magicis homines oc- 
ciderint, vel mala medicamenta 2 >ub- 
lice vendiderint. 


5. Also the lex Cornelia de sicariis, 
which strikes with the sword of ven- 
geance those who for the purpose of 
killing a man go armed with a telum. 
By telum, according to the interpreta- 
tion given by our Gains in liis com- 
mentaries on the Twelve Tables, is 
ordinarily meant anything that is shot 
from a bow, but it e(|ually signifies 
anything sent from the hand. Thus, 
a stone, a piece of wood, or of iron, is 
included in the meaning of the term, 
for it merely implies something im- 
pelled to a distance, being derived 
from the Greek word r;/Xow. And the 
corresponding word in Greek has the 
same signification, for what we call 
telum, they call froyi iSdWtaOai, 

as wo may learn from Xenophon, who 
says, ‘they carried ,ifcX?/, viz. spears, 
arrows, slings, and a great quantity 
of stones.’ Assassins are called sicarii 
from ska, a short sword. By the same 
law, i»oisoners are condemned who l)y 
hateful arts use poisons or magic 
charms to kill men, or publicly sell 
himtful drugs. 


D. xlviii. 8. 1 ; D. 1. 1C. 233. 2. 

Lex Cornelia de sicariis, passed during the dictatorship of 
Sylla, B.c. 80. 


G. Alia deindo lex asperrimum 
crimen nova iwena persequitur, qua) 
Pompeia de parricidiis vocatur. Qua 
cavetur, ut si ((uis pai'entis aut filii, 
aut t)mnin() affectionis ejus (juas 
nuncui)ationo parricidii continctur, 
fata i)roperaverit, sivc clam sive 
paJam id ausus fuerit, nec non is 
cujus dolo malo id factum est, vel 
conscius criminis existit, licet ex- 
traneus sit, pama parridicii puni- 
atim. Et neque gladio neque igni- 
bus neque ulla alia solemni poena 
subjiciatur,‘^sed insutus culeo cum 
cane ct gallo gallinaceo et vipera 
et simia, et inter eas ferales angus- 
tias comprehensus, secundum quod 


C. Another law, the lex Pompeia de 
parricidiis, inflicts on the'most horrible 
of crimes a singular punishment. It 
provides, that anyone who has hastened 
the death of a parent or child, or of 
any other relation whose murder is 
legally termed parricide, whether ho 
acts openly or secretly, and whoever 
instigates, or is an accomplice in the 
commission of the crime, although a 
stranger, shall undergo the penalty of 
parricide. He will Oe^punished, not 
by the sword, nor by fire, nor by any 
ordinary mode of ijunislunent, but ho 
is to be sewed up in a sack with a dog, 
a cock, a viper, and an ape, and en- 
closed in this horrible prison he is to 
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regionis qnalitaa tulerit, vel in vi- be, according to the nature of the 
cinuni mare yel in amnem projicia- place, thrown into the sea, or into a 
tm: : ut omniimi elementorum usu river, that even in his lifetime he may 
vivus ^ere incipiat, et ei coelum begin to be deprived of the use of the 
superstiti et terra niortuo auferatur. elements, and that the air may be de- 
Si quis autem alias cognatione vel nied to him while he lives, and the 
ailinitate conjunctas personas neca- earth when he dies. He who kills 
veiit, poenam legis Comelim de si- persons allied to him by cognation 
earns sustinebit. or alb once, shall undergo the peindty 

of the lex Cornelia de sicariis, 

D. xlviii. 9. 1. 9 ; C. ix. 17. • 

Lex Pompeia de parricidiis^ passed in the consulship of Pom- 
peius, B.c. 52. The punishment mentioned in the text is bor- 
rowed from the legislation of the Twelve Tables. The lex Pompeia y 
under the term parricidhnn, embraced the murder of any ascend- 
ant, of a husband or wife, of consohriiii, of a step-father, step-mother, 
father-in-law, mother-in-law, &c., of a patron, and of a child if 
killed by the mother or grandfather, but not if killed by the father. 
(D. xlviii. 9. I.) If there was no river at hand, the offender was 
torn to pieces by wild beasts. (D. xlviii. 9. 9.) 

• 

7. Item lex Cornelia de falsis, 7. Also the lex Cornelia de fahisy 
qiia‘ etiam iostamenfaria vocatiir, otherwise called tenfamArnfaria, pnn- 
p(enain irrogat ci (pii testamentum ishes any one who shall have written, 
vel almd inatimmontum falsuin acrii)- sealed, road, or siibstituted a false tes- 
serit, signiticaverit, recitaverit, sub- tanieiit, or any other instrument, or 
jecerit ; cpiive signum adiilterinum shall have miwle, cut, or impressed a 
feoerit, sculpserit, expresserit sciens false seal, knowingly and wilfully, 
dolo malo. Ejusque legis pceiia in The penalty is, upon a slave, the ex- 
servos ultimum supplicium cst (cpiod treme punishment of the law, as is 
etiam in lege do sicariis et veneticis pronounced by the lex Cornidui ui)on 
sen atur), in hberos vero depoiiiatio. assassins and poisoners ; that upon 

freemen is deportation. 

D. xlviii. 10. 1. 13. 10. 1. 

Lex Cornelia de falsis, or Cornelia testamentaria , was passed 
under tlie dictatorship of Sylla, b.c. 80. 

8. Item lex Julia de vi ])ublica 8. Also the lex Jnlia de vi pnhiica 

seu privata adversus eos exoritur, mn privafa punishes those who are 
qui vim vel ari^tam vel sine annis guilty of violence, whether with armed 
commiserint : sed si quidein armata force or without. For violence with 
VIS argiiatur, deportatio ei ex lege armed force, the penalty inflicted by 
Julia de vi publica irrogatur ; si t\iQ lex J alia de vi piihliea is deporta- 
vero sine armis, in tertiam partem tion. For violence* without arms, it 
bonorun^publicatio imponitur. Sin is the confiscation of a third of the 
autem per vim raptus virginis vel offender’s iiroperty. But in case of 
viduse v(‘l sanctimonialis vel alte- the rape of a virgin, a widow, a i)er- 
rius fuerit per^tratus, tunc et i>ec- son devoted to religion, or any one 
catores et ii qui opem flagitio dede- else, both the ravishers and all who 
runt, cax>ite puniq^tur, secundum have aided in the commission of the 
nostrfe constitHcionis definitionem crime are j)uniHlied cai)itally, accord- 
ex qua hoc apertius est scire. ing to the provisions of our constitu- 

tion, in which may be found fuller 
information on this head. 

D. xlviii. 6.*10. 2 ; C. ix. 13. 1, pr. and foil. 

K K 
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Lex Julia de vi, passed in the time of Julius Caesar or Au- 
gustus, but its exact date is not known. 

9. Item lex Julia peculatus eos 9. Mbo th^hx Julia peculatuspxm’- 
punit, qui pecuniam vel rem publi- ishes those who have stolen public 
cam vel sacram vel religiosam f urati money, or anything sacred or religious, 
fuerint. Sed si quidem ipsi judices Ma^strates, who, during the time of 
tempore administrationis publics their administration, have stolen the 
pecunias subtraxerint, capital! ani- public money, are punishable capitally, 
madversione puniantur ; et non so- as also are all who aid them in their 
lum hi, Bed etiam j^ui ministerium robbery, or who receive their plunder 
eis ad hoc exhibuerint, vel qui sub- from them. Other persons who offend 
tractas ab his scientes suscepermt. against this law are subject to the 
Alii vero qui in hanc legem incide- penalty of deportation. 

rint, poense deportationis subju- 
gantur. 

D. xlviii. 13. 1. 3 ; 0. ix. 28. 

Lex Julia peculatus. The exact date of this law is also un- 
known. It probably belongs to the same epoch as the lex Julia 
de vi. 

10. Kst et inter publica judicia 10. There is also the lex Fahia de 

lex Fabia de plagiariis, quae inter- plagiariisy which inflicts, in certain 
dum capitis poenam ex sacris consti- cases, capital puishment according to 
tutionibus irrogat, interdum levi- the constitutions, sometimes a lighter 
orem. punishment. 

C. ix. 20. 7. 

Cicero refers to this law (pro Rahirio, 3), but nothing more is 
known of it. A plagiarius was one who knowingly kept in irons, 
or confined, sold, gave, or bought a citizen (whether freeborn or 
a freedman) or the slave of another. 

11. Sunt prfoterea publica judi- 11. The following laws also pertain 

cia, lex Julia ambitus, lex Julia to public prosecutions : the lex Julia 
repetundarum, ex lege Julia de dx ambitn, the lex Julia repetundantm, 
annona, et lex Julia de residuis: the lex Julia de annona, and the lex 
qute de certis capitulis loquuntur, Julia de residuis. These laws apply 
et animse quidem amiasionem non to certain special cases, and do not 
irrogant, aliis autem poenis eos sub- carry with them the punishment of 
jiciunt qui prsecepta earum negle- death, but lesser punishments, against 
xerint. offenders. • 

D. xlviii. 11 ; D. xlviii. 13. 2. 4, 5 ; D. xlviii. 12. 2, pr. and foil. ; 

D. xlviii. 14. 

Lex Julia de made in the time of Augustus, to*repress 

illegal methods of seeking oflSces. (D. xlvii. 14.) 

Lex Julia repetundarum, made in the time of Julius Caesar, 
to punish magistrates or judges for receiving bribes. 

Lex Julia de annona, made to repress combinations for height- 
ening the price of provisions. 

Lex* Julia de residuis, made to punish those who gave an incom- 
plete account of, or misappropriated, public moneys committed to 
the^r charge. (D. xlviii. 13. 2.) i 
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It is uncertain whether these last two laws belong to the time 
of Julius Caesar or of Augustus. 

12. Bed de publim judiciis heec 12. This notice of public prosecu- 
exposuimus, ut vobis posaibile sit tions has only been meant to give you 
Bummo digito et quasi per indicem the merest sketch that might serve you 
ea tetigisse : alioquin diligentior as a guide to studying them. You 
eqrum scientia vobis ex latioribus may^ with the blessing of God, gain a 
Digestorum seu Pandectanim libris, more complete knowledge of them from 
Peo propitio, adventura est. the fuller account given in the Digest 

or Pandects. • 
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SUMMAET. 


BOOK I. 

SOURCES OF LAW. 

Private Law : its Sources. — The Institutes treat of private law, juf^ 
privatum^ the law that has to do with individuals, as distiiiffuislicd from 
jus puhlinnn^ that which regards the Roman Empire and regulates reli- 
gious worship and civil administration. (Tit 1. 4, note.) The sources of 
private law are natural law, the law of nations, and the civil law. (A.) The 
two first are, in the system of Gaius, identical. That law which ri{:^t reason 
commands, jus iiaturale^ is also that law which is found to be common 
to the legSl systems of different nations. Justinian sometimes adopts 
this method of speaking, and sometimes borrows passages in which the^/ws 
natural e has a larger sense, is thus distinguished from the jm (jentivniy 
and is extended to the rules which instinct makes animals obey. (Tit. 2. 
pr. note.) (B.) The civil law is the special law of the Romans, and is 
derived from the following sources : — 

Sources of the Jus Civile, — 1. Laws (leges) passed by the comitia 
curiata or centuriata. 2. Plebiscita, which by the lex Hortensia bound the 
whole people. (Tit. 2. 4.) 3. Senatus-consulta, which, e«»pecially after the 
beginning of the Empire, had the force of laws. (5.)^ 4. The imperial con- 
stitutions, which, by virtue of the lex regia or law passed by the comitia 
curiata conferring the imperivm^ had the force of law, and which were of 
three kinds : (a) epistolce, viandata^ rescripta^ announcements of the im- 
perial will to different authorities ; (b) decreta^ judicial decisions of the 
Emperor; (^ edicta, enactments. (6.) 5. The edicts of the praetors (jus 

honorarium)^ who announced at the beginning of their year of office the 
rules they would follow in what was termed the edictum perpetuum, which 
ran on from year to year under successive praetors, with such additions and 
changes as each might think necessary, and which assumed a final shape in 
the time of Hadrian. The curule asdiles also issued edicts, which were part 
oi jus honorarium, (7.) 6. The /jruc/entww, who were first 

called on oflScially by Augustus to give their opinions, and whose decisions, 
when those who ^ve them agreed, were invested by Hadrian with the forc’e 
of law. Special authority was given by Theodosius to the writings of 
the five great jurists, and, in case of their disagreement, to the» writings of 
Papinian. (8.) 7. Custom, too, is one of the sources of private law, for cus- 

* When a number is placed between brackets, as here (5), it shows to which 
paragraph of the Title last mentioned reference is made. 
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toms are like laws, legem imitantur. Laws might be abrogated by desuetude 
(^11), but particular customs could not prevail against general law. (9.) 

LAW RELATma TO PERSONS. 

Private law relates to persons, to things (including obligations), and 
actions. The law relating to persons is first treated under the three heads 
of status^ that is, the legal capacity of persons, viz. libertas, civitas, and 
familia ; and as lihertaa comes first, the first division of persons noticed 
is that into persons who are not frOe, i.e. slaves, and those who are freed, 
libertini, or free by birth, ingenui. 

Slaves. — Slavery, contrary to the law of nature, but recognised by 
the law of nations, is based on the fact that those who were originally 
treated as slaves had been preserved from death when defeated and cap- 
tured in war. But all slaves are not captured in war : how then do these 
others become slaves? 1. By birth, for the children of a female slave 
always follow her condition ; and, 2, slavery is inflicted as a punishment 
on persons bom free, as upon a free person who, to share the price, colludes 
with a fictitious vendor who sells him as a slave, and on others guilty of 
great crimes, servi poence, (Tit. 3.) Opposed to slaves are those who are 
bom fi:ee, bom in matrimony, or, if not, of a woman who *at any time 
after conception was free. (Tit. 4.) Lastly, there is an intermediate class, 
those bom slaves, but made free (libertini), and their position depended on 
the mode and circumstances of the manumission. 

Manumission. — If manumission was made in any one of the three 
modes known to the old law, censu, vindicta, or testamento, the slave 
became by manumission a Roman citizen until the time of Augustus, 
when, by the Jaws iElia Sentia and Junia Norbana, another con- 
dition was imposed, and it was necessary that unless the manumission 
was made vindicta, the emancipated slave should be thirty years old 
and the manumittor twenty (Tit. 6. 4); unless some good cause (5) 
for dispensing with this rule was shown to the council. The require- 
ment of age in the testator, in the case of manumission by testament, was 
first reduced by Justinian from twenty years to seventeen, and subse- 
(luently done away with. (Tit. 6, 7, note.) It was also necessary that the 
master should have complete ownership of the slave. (Tit. 5. 3, note.) 
But if the manumission failed in any of these respects, or, if it was made 
in a private manner, as by letter, or in presence of friends, the emanci- 
pated slave was in the position of a Latinus, not in that of a Jloman 
citizen, it being, however, open to him to rise to the position of a citizen 
by certain modes, and chiefly by rendering public services. (Tit. 5. 3, 
note.) If, previously to emancipation, slaves had been guilty of some great 
crime, then they were only raised by emancipation to th^ank of dedititii 
or surrendered enemies. Justinian abolished these distinctibns and made 
every emancipated slave a Roman citizen. (Tit. 5. 3.) Further, the lex uElia 
Sentia nullified manumissions made in prejudice of creditors, except that a 
slave, for the purpose of administering the inheritance, might be made the 
sole and necessary heir of the testator (Tit. 6. pr. 1) *, aud the lex Fusia 
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Cantmay atoli^ed by Justinian, limited the number of alaves a testator 
might manumit (Tit. 7). The power of a master over his slave, formerly 
unlimited, was gradually subjected to many restrictions. The Emperor 
Antoninus Pius extended the provisions of Sylla’s law, the lex Cornelia de 
aicariisy which punished with death or exile the homicide of the slave of 
another, to the case of a master killing his own slave ; and also protected 
slaves cruelly treated and fleeing to the statue of the emperor. (Tit. 
8. 2.) Gradually, not only the life, but the person, and even the property, 
in fact though not in law, of the slave vrere protected. '(Tit. 8. 2, note.) 

CiviTAS is indirectly treated in the preceding notice of Latiniy and in 
the twelfth and sixteenth Titles, in which the loss of citizenship is noticed. 
But the subject mainly belongs to the sphere of public law, and the rest 
of the first book is occupied with considering the third head of aiatuSy 
Familia. — Here the main division is into persons not mi juris and persons 
sui juris. The position of persons not sui juris is a consequence of the 
pat7'ia potest as. The subject of the patria potest as y the power of the 
father over his descendants, originally not much less than that of a master 
over his slaves, is discussed in the ninth and three following Titles. 
Justinian inquires, 1, How it arises? 2, How it is ended ? • 

Patria Potest as: how it arises. — It arises in three ways, by, 1, 
Marriage ; *2, Legitimation ; 3, Adoption. 

I. Marriage. — In order that marriage may give rise to the patria 
potestas it must be according to law {justcB nvptice)^ and for this there 
were three requi sites : 1, Puberty (fourteen years for husband, twelve 
for wife) ; 2, Consent of the parties, the intention to be married mani- 
fested by the woman passing into the possession of the man ; and, 3, Con- 
nubium ; the parties must be legally capable of being married to each other. 

There were three ways in which the parties might fail to have this 
legal capacity. 1. They, or one of them, might be persons or a person 
whom the State held to be incapable of forming the nexus termed justce 
nupticBy as, for instance, a citizen and a foreigner could not form tlie tie 
of justce nuptioBy &c. (Tit. 10. pr. and II.) 2. They might be within the 
prohibited degrees of relationship (Tit. 10. 1—10) ; and it is to be re- 
marked that relationship by adoption, as well as by blood, constitutes a 
bar. (Tit. 1(J. 2.) 3. They might, or one of them might, be in potestatCy 
and then, unless the consent of the person in whose potestas they were 
was obtained, the marriage was invalid. (Tit. 10. pr.) Divorce was 
always permitted by mutual consent, but repudiation by one party only 
undt‘r penalties, except in case of misconduct, and with certain solemn forms. 

II. Legitimation, by which the offspring of concubinage were placed 
in the position of liberi legitimiy and this could be effected in three ways. 

1. Oblation to the cia^iOy i.e. enrolling the child in the number of those 
on whom the c])ief burdens of provincial towns fell. 2. The subse- 
quent marriage of the parents; an act attesting the marriage and the 
ratification by the children being necessary. 3. The rescript of the 
emperor, granted in case one of the parents was dead. (Tit. 10. 13.) 

III. Adoption. — A general term, under which is included adoptio 
properly so called, when a person in potestate was given in adoption, 
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and arrogatio when the person adopted was 8ui juris, (Tit. 11.) Adop- 
tion in the old law was effected by three sales to destroy the patria 
potestas of the person giving in adoption, and a fictitious process, i/t jxire 
cessio, by which the person adopted was given over to the adopter ; for 
which process Justinian substituted the execution of a deed before a magis- 
trate. Arrogatio had a more public character, and was made originally 
before the cwna, then before lictors representing the cwna, and subse- 
quently by imperial rescript. ( 1 .) Originally a person adopted or arrogated 
was in the potestas df the person adopting or arrogating, exactly as if he had 
been so by birth, and was not in any way protected against him ; hut 
Justinian entirely altered the law as to adoptio^ and under his legislation 
(unless the adopter was an ascendant paternal or maternal of the adopted, 
in which case the rules of the old law operated), the person adopted did 
not pass at all into the family of the adopter, but remained in his natural 
family ; and the only effect of adoption was to give the adopted a right of 
succession to the adopter if inteslate. Provisions were also made to pro- 
tect the arrogated if he was not of the age of puberty. Such an arrogation 
was not permitted unless after inquiry it had been found to be beneficial 
to the aiprogated, and if he was emancipated under the age of puberty, 
although for a good reason, he got all his own property back, while, if he 
was disinherited or emancipated without good reason before that age, he 
not only got his own property back, but got a fourth of the arrogator’s 
property (qnaria Antonina ) ; and lastly, when ho attained puberty, he could 
have the arrogation rescinded if prejudicial to him. (3, note.) Women, wdio 
had lost their own children, were permitted by the emperors to adopt. (10.) 
The chief rule as to the capacity of adopting is that adoption is said to 
imitate nature, and therefore the adopter must be eighteen years at least 
older than the adopted, so as to permit physically of his having been the 
natural father. (4.) 

Patria Potestas ; now endfi). — The patina potestas might be dissolved 
in four ways. 1, Death of the parent-^ the grandson, however, whose 
father was living, passing into the power of the father, on the grand- 
father’s death. (Tit. 12. pr.) 2. Demimitio capitis ^ the father or son 
losing that civic position which was necessary for the exercise of patria 
potestas:, and this might happen by (a) deportatio in insulam (12); 
(b) condemnatio to be a servus peenep (3) ; and (c) captivitas. But if the 
eapite minutus was restored by the emperor to his former rights (1), or if 
the prisoner became free, then (by what in the second of these cases was 
termed postliminium) the father was placed in exactly the same position 
as if the deportatio or captivitas had not taken place. (5.) 3. Attain- 

ment of dignities, by the son attaining the patriciate (4) or, subsequently 
to the date of the Institutes, other dignities. (4, note.) 4. Emancipa- 
tion, which, under the old law, was effected by th^^ fictitious sales 
made by the father, and then the purchaser reselling the son to the 
father, whp then manumitted him ; the object of this being that the 
father, being the manumittor, might have the rights of patronage, the 
chief of which was the same right of successioi^to the son as the manu- 
mittor of a slave had, in case of his enfranchisement. (Tit. 12. 6, note, and 



BOOK I. 505 

Tit. 5. 3, note.) Under the legislation of Justinian, emancipation was 
effected by a declaration before a judge or magistrate (Tit. 12. 6). 

Other Forms of Potestas. — In order to make the subject of Potestas 
complete, we ought to notice not only 1, the power of the master of the 
slave, and 2, the power of the father over his descendants, but 3, the 
power of the husband over the wife who passed in mannm, as she did 
when married, by (a) confarreatio ; (b) coemption or fictitious sale ; and (c) 
the parties living together for a year without the wife breaking 
the use by three nights’ absence (Tit. 10. pr. note); •and, 4, the power, 
in the old law, of the purchaser over a person in mancipio, that is, sold 
to him by the father of the person sold, the person in nmncipio being, as 
regards the purchaser, almost in the position of a slave, although, as regards 
others, he was still ingenmis, (Tit. 8. pr. note.) 

Persons sui Juris: their Incapacities. Tutors and Curators. — 
From the beginning of the 8th Title we have been considering jiersons in 
potestate. We now turn to persons svi juris ; but it is only of certain 
incapacities of persons sni ju?'is, that the Institutes treat : incapacities 
arising trom, 1, age ; 2, physical or mental infirmity ; or (so far as refe- 
rence is made to an earlier period of law), 3, sex. Tutors were a|:)pointed 
to protect the interests and authorise the acts of pu])ila under tlie age of 
puberty; add curators might be appointed to watch over, 1, ])rodigal8; 2, 
persons afflicted with mental or great physical infirmity ; 3, persons above 
the age of puberty, but under the age of twenty-five years. The rest of 
this book is taken up with the subject of tutors and curators. 

Tutors : how appointed. — Tutors are first divided, according to the 
mode of their appointment, into, 1, Testamentary, 2, Legitimate, 3, Fidu- 
ciary, and 4, Given by the magistrate. 

I. Testamentary Tutors: who may appoint. — The paterfamilias 
may a])point tc'^tamentary tutors to all descendants under his power 
who become sni juris on his death. (Tit. 13. 3.) This excludes grand- 
children having a father living, who, by the death of the paterfamilias, 
come under the power of their own father ^^3), and includes posthumous 
children of paterfamilias, who become sui j7iris at his death. (4.) The 
wishes of the father wore also carried out by the magistrate (usually as a 
matter of course), if he appointed a testator by his testament to an eman- 
cipated child ; and the magistrate generally ratified, after he had inquired 
into the circumstances, the appointment of a testamentary tutor by a 
father in case of his natural children, or such an appointment by others 
who had a strong interest in, or had left property to, any child under the 
age of puberty. (5, note.) 

Testamentary Tutors : who may he appointed. — A Jiliusfamilias could 
be appointed to the office, as it was of a public character. (Tit. 14. pr.) 
Women could npj;^ although the emperor would sometimes interfere to 
confirm theif appointment. (Tit. 14. pr. note.) Slaves could not ; and, 
if a slave of the testator was appointed tutor, the appointment jivas held to 
carry the freedom of the slave with it, and if the testator appointed the 
slave of another, this imposed on the testamentary heir the duty of pur- 
chasing, if possible, the freedom of the slave. If a madman, or a person 



SUMMAE^. 


506 

under the age of twenty-five years, was appointed a testamentary tutor, he 
could only act if he became sane, or after he was twenty-five, and, mean- 
time, the magistrate appointed another tutor. (2.) A tutor could be ap- 
pointed to hold his office after or up to a certain time (3), but he could 
not be appointed to discharge one portion only of the functions of a tutor, 
as he was given to the person, not to the property. (4.) 

II. Legitimate Tutors (i.e. called to their office by the statute law) 
come under three heads : In case no testamentary tutor had been ap- 
pointed, the agnati^hsA a claim, under the law of the Twelve Tables, to 
be tutors, and hence were called legitimi tutores (Tit. 15. pr.), and this 
includes the case of the testamentary tutor dying in the lifetime of the 
testator. (2.) Under the later emperors the mother, and even the grand- 
mother, might be appointed tutors, where none was appointed by testament. 
(3, note.) The right to be tutor did not belong to all the aguati^ but 
only to those nearest in degree, all those in the same degree sharing the 
office. (Tit. 16. 7.) 

Capitis Deminutio. — The tie of agnation being severed by capitis 
demhmtioy the Institutes digress to explain, in the IGth Title, what capitis 
deminutio means. It means a change in the caput^ or legal existence, of a 
person, so that his status undergoes change in one or more, or all, of its 
elements, viz. liberty, citizenship, and family. (Tit. 16. pr.)* The demi- 
nutio is termed maxnna when all three elements are lost, when the capite 
minutus ceases to be free and to be a citizen, and loses his family position, as 
would happen in the case of servi pcence, freedmen condemned to be again 
slaves for ingratitude, and freemen joining in a fraudulent sale of them- 
selves. The capitis deminutio was called media when liberty was not 
touched, but citizenship was lost, and with it family position, as would 
happen in the case of any one interdicted fire and water, or deported to an 
island. (2.) The capitis deminutio was said to be minima when liberty 
and citizenship were not touched, but the family position was altered, as 
in the case of adoption, arrogation, emancipation, or, in the old law, a wife 
passing in manum, (3.) The rights of agnation are affected by all the 
three kinds, but those of cognation only by the maxima and media, (Tit. 
16. 6.) The minima capitis deminutio^ or change of family, so far changed 
the legal existence of the person undergoing it that, under the old 
law, he not only lost his jdace in the intestate succession of‘the family he 
quitted, but he could not be sued for his antecedent debts, and any usu- 
fructs he held came to an end (3, note). Mere loss of dignity, and even 
infamy, produced no change of status. (5.) 

2. To return to the subject of legitimate tutors. Patrons are the 

legitimate tutors of their freedmen and freedwomen. In case the 
manumittors are dead, their children are the legitimate tutors of the 
freedmen and freedwomen. (Tit. 17.) _ 

3. Parents are the legitimate tutors of their children '•or other de- 
scendants whom they have emancipated below the age of puberty. (Tit. 18.) 

III. Fiduciaj'y Tutors, — In case the master emancipated his slave, 
and died before the fi’eedman attained the age o^ puberty, the tutelage of 
this slave passed by law, or rather, by an extension of the law of the 
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Twelve Tables (Tit. 17), to the children of the emancipator. But if 
a parent emancipated his descendant, and died before the person 
emancipated attained the age of puberty, the tutelage also passed to the 
children of the emancipator, but it was not supposed to do so by any ex- 
press law, and the tutors in this case were called, not legitimi^ but JidU'~ 
ciarii, a term properly applied to the nominal tutor, who, in case of 
emancipation, did not resell to the father, but himself emancipated the 
son, and had thus, as emancipator, the tutelage, which he held in trust 
(whence he was called Jiduciarius) for the father. (Tit.*19.) 

IV. Tutors appointed hj the magistrate . — Tutors were appointed by 
the magistrate under the lex Atiliana and the lex Junia Titia. Under 
the first of these laws a tutor was appointed at Rome by the pra?tor and 
a majority of the tribunes ; and under the second, in the provinces, by 
the pi'ceses (Tit. 20. pr.), if there was no tutor on whom the office 
devolved under the heads of appointment already noticed ; or if from any 
cause there was a vacancy in the office. (1, 2.) Subsequently, under 
the empire, the tutor was in such cases appointed at Rome by the prce- 
fcctus urhiy if the position of the pupil was a high one, and by the prwtor 
urhanus if it was not. The presses appointed in the provinces* and, in 
cases of small importance, the local magistrates ; but these magistrates 
needed the preliminary authority of the presses. In all cases, iiKpiiry was 
made into the circumstances before the appointment was made. (Tit. 
20. 4.) Justinian, in cases where the fortune of the pupil or adult (for 
here we have a provision extending to curators) did not exceed 500 
soUdi, allowed the local magistrate to appoint without any authorisation, 
merely taking security from the person appointed, without inquiring into 
the circumstances of the case. (5.) 

Tutelage of Women. — Under the old law women were in tutelage all 
their lives, even after they had become sui Juris ^ the tutor being appointed 
by the testament of the husband, if she was in mamiy and the husband coidd 
not only appoint a tutor, but give the wife the option of choosing one. If no 
testamentary tutor was appointed, the nearest agnatus was the tutor ; and 
the tutor might be changed, either by his axjt, or on the woman’s application. 
After she had attained the age of puberty, the woman under tutelage 
managed her^own affairs, but the tutor had to intervene in order to 
sanction solemn acts. All this tutelage of women above the age of pu- 
berty had become obsolete before the time of Justinian. (G, note.) 

Authority of the Tutor. — The tutor had, in the first place, to manage 
the aff^rs of the pupil ; and, in the second place, to add his auctoritas, 
i. e. the supplement of what was wanted to make the pupil legally 
competent to act. If the pupil was under seven years old, the tutor could 
only in very rare cases, where the benefit was clearly great for the pupil, 
go through any on behalf of the infant beyond such as were necessary 
for the ordinary management of his affairs. It was only, for example, at a 
late period of the empire, that the tutor was allowed to enter on#an inheri- 
tance on behalf of the infans. Between the ages of seven and fourteen, 
the pupil could contract ^vithout the authorisation of the tutor, so far as 
the contract was beneficial to him ; but every unauthorised contract was 
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Inoperative to his prejudice. (Tit. 21. pr. note.) The pupil could not 
take any very serious step involving possible risk, such as entering on an 
inheritance, demanding possession of goods, or taking an inheritance under 
hjideicommismm, without the authorisation of the tutor. (1.) The tutor 
was obliged to give this authorisation personally, not by writing, and could 
not give it by ratification. (2.) If there was a suit between the tutor and 
pupil, a curator was appointed to intervene in this suit on behalf of the 
pupil. (3.) 

Termination of^utor’s Office. — The office of a tutor came to an end, — 

(a.) By the pupil reaching the age of puberty, which had previously 
been regarded as a time varying according to the facts of each case, 
eighteen years being the maximum, but which Justinian fixed at fourteen 
for males, and twelve for females. (Tit. 22. pr.) 

(6.) By the pupil being arrogated, deported, reduced to slavery, or 
made a captive, or dying. (Tit. 1, 2.) 

(c.) By the condition being fiilfilled on which the testamentary tutor 
was to cease to be tutor, or the time having expired during which the 
testamentary tutor was to act. (Tit. 21. 3. 6.) 

(6?.)‘'By the tutor dying (3); or — 

(e.) Undergoing, however appointed, the maxima or media capitis 
deminutio ; and 

(/) In the case of a tutor legitimus, his undergoing the minima capitis 
deminutio, (4.) And 

{g,) By the tutor being removed as suspected, or being relieved from 
his office on good grounds of excuse. (6.) 

Curators : whom they were to protect. — Curators were appointed to 
protect the pi’operty and interests of four classes of persons : — 

1. Madmen {furiosi). — This was by the law of the Twelve Tables, 
and was extended by the praetors so as to include all forms of mental 
alienation (Tit. 22, note), and the deaf, mute, and porpetually infirm. (4.) 

2. Prodigals (i. e. persons wasting recklessly their property). — This 
was also by the law of the Twelve Tables, but that law only applied to 
the case of a prodigal wasting goods received under an intestate succession, 
while the praetor extended it to all cases of prodigality. The fact of the 
madness or prodigality was first ascertained by the praetor^ and then the 
prodigus was absolutely interdicted from managing his own affairs, but 
the furiosus was not so interdicted, and was only placed under the care 
of the curator. When the case came within the law of the Twelve 
Tables, the curatorship of the furiosus and prodigus belonged, to the 
nearest agnate. The magistrate appointed in cases of the prajtorian ex- 
tensions of the terms, and in the time of Justinian in all cases. (Tit. 23. 3.) 

3. Adolescenf^s, — Persons of either sex, above the age of puberty, 
and under the age of twenty-five years. 

The lex Plcetoria subjected to prosecution and inf amjr* persons over- 
reaching adolescents under twenty-five years, and possibly allowed cura- 
tors to be appointed to protect them. Subsequently praetors protected such 
persons by ordering, in case they had been prejudiced, a restitutio in inte- 
grum^ that is, that they should be put in the same position which they 
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would have occupied if not prejudiced. Lastly, Marcus Antoninus ordered 
that curators should be appointed in all cases on the application of the 
minor, (Tit. 28. pr. note.) The adolescent was not obliged to have a 
curator for general purposes unless he wished, but a curator could be 
forced on him in case of a lawsuit, or his debtor wishing to pay him, or 
his late tutor wishing to settle accounts with him ; and if he had a curator 
he could not aliene any part of his property without the sanction of the 
curator. (Tit. 23. 2, note.) The curator to an adolescent could only be ap-^ 
pointed by the magistrate, the same magistrates appointiing who appointed 
tutors ; but a magistrate would generally have regard to the wishes, 
as to curatorship, expressed in the testament of a person who could have 
appointed a tutor. (1.) 

4. Pupils , — Pupils sometimes received curators, as, for example, if 
the tutor legitimus was unfit, a curator was appointed to protect the pupil 
and act, to a great extent, instead of the tutor : or, if the testamentary 
tutor, or the tutor appointed by the magistrate, was unfit, a curator was 
appointed to act conjointly with him, and curators were assigned in place 
of tutors excused for a time only. (Tit. 23. 5.) 

If a tutor was prevented by illness or other cause from admiijistering 
the affairs of his pupil, a person might be appointed to act for him, but 
this person was not a curator, but a delegate of the tutor. (Tit. 23. G.) 

Modes of Protection against Tutors and Curators. — Persons having 
tutors and curators were protected against the misconduct of tutors and 
curators in the following ways : — 

1 . Security was required and enforced by the exaction of pledges from 
tutores and curatores legitimlf and from those appointed by inferior magis- 
trates. (Tit. 24, pr.) 2. If such security was not taken, or was 
taken to an insufficient degree, the magistrate was himself liable in an 
action, which extended to his heirs. (Tit. 24. 2.) 3. Every tutor or 
curator was bound to make an inventory of the property of the pupil or 
person under care. (Tit. 24. i>r. note.) 4. Every tutor or curator was, 
after the publication of the 78th novel, obliged to pledge himself by oath 
that he would act as a honvs paterfamilias, (Tit. 24. pr. note.) 5. The 
property of tutors and curators was Bubjected to a tacit hypothec to make 
good losses sustained through their neglect. (Tit. 24. pr. note.) G. An 
action might bb brought against tutors or curators when their office was 
ended, to make them account. (Tit. 22. G, note.) 7. Tutors and curators 
might be removed by the actio suspecfi, (Tit. 2().) 

Removal on Suspicion . — All tutors, including the patron (though in 
his case \he grounds of a decision against him were not to be disclosed in 
order to save his reputation — Tit. 26. 2), and all curators, might be re- 
moved, after and even before entering on office, on a charge of suspicion, 
svspecti crimen — a charge permitted by the Twelve Tables (Tit. 2G. pr.) — 
being successfully Drought before the prsetor at Pome, the prcrses^ or pro- 
consular legate, in the provinces, by any one, even a woman (3), except 
that the pupil could* not bring this charge against his tutor, while the 
minor could bring it against his curator. (4.) Infamy attached, if fraud, but 
not if neglect, was proved, (6.) The tutor or curator might be removed 
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altLougli solvent (5), and although he offered to give security, (12.) 
While the action was pending, the accused was suspended from his admi- 
nistration (7), but if he died the action was at an end, (8.) It was the 
duty of the tutor to provide his pupil with maintenance. If he failed to do 
so, this was a ground for his being removed on a charge of suspicion. (9.) 
If he falsely asserted that the pupil’s means did not suffice to allow main- 
tenance, he was to be handed over to the prcBfectua urhi^ or presses^ to be 
punished, as also was a tutor who had obtained his office by bribery, and 
a freedman proved^to be guilty of fraud while acting as tutor to the son or 
grandson of the patron. (10.) 

Where there were more than one tutor or curator, one might offer 
to his co-tutor or co-curator to give security, and alone act as adminis- 
trator, the other co- tutor or co-curator having, however, the preference if he, 
when thus challenged, was willing to give security. If no tutor or curator 
came forward in this way, the person, if any, appointed by the testament 
to administer was allowed to act ; and, if there was no such person, the 
majority of the tutors or curators was to decide who should act, and, if an 
agreement could not be come to in this way, the magistrate would decide. 
(Tit. 24. 1.) 

Tutors and Curators when excused. — Tutors and curators might be 
excused from holding their offices on grounds which may be classed under 
four heads : — 

1. Having rendered a service to the pvblic, or being engaged in the dis-- 
charge of some imhlic duty, — (a) Having a certain number of children 
living (three at Rome, four in Italy, five in the provinces), children slain 
in battle, and grandchildren, in lieu of their parent, being reckoned in 
(Tit. 25. pr.); (b) being engaged in the administration of the fiscus 
(1) ; (c) being absent on the service of the State (2) ; (d) being magis- 
trates, military persons (14), or members of learned professions. (15.) 

2. Being in a position adverse to the pupil or adult. — (a) Being a 
creditor or debtor (4, note) ; (b) being appointed by a father through 
enmity (9) ; (c) having been in deadly enmity with the father (11); (d) 
having had their status questioned by the father (12); (e) being the 
husband of the woman under care. (19.) 

3. Being incompetent to sustain the burden of the office. — (a) Through 
being in extreme poverty; (b) being in bad health (7) ;*(c) not being 
able to read (8) ; (e) being over seventy years of age. (3.) 

4. Filling, or having filled, similar offices. — (a) Holding already three 

offices of the kind in question (3) ; (b) having already been the tutor of 
the person to whom a curator was to be appointed. (18.) * 
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LAW RELATING TO THINGS. 

Distinctions of Things. — We now come to the law relating to things ; 
but the Institutes only deal with private law. The first step is, therefore, 
to notice the distinction of things according as they are extra nostrum 
patrimonivm or in nostro patrimonioj that is, according as they are or are 
not capable of being the property of private persons. It is only of things 
in nostro patrinionio that the Institutes treat. Of things within the 
compass of private law the principal division is that into things corporeal 
and incorporeal ; of things like a field, qnce tangi possunt, and things like 
a right of way over a field, an inheritance, or an obligation, quce iangi non 
possunt, (Tit. 2.) ^ 

Modes of Acquisition. — How do we acquire things in nostro pati'i- 
monio, whether corporeal or incorporeal? The answer to this question 
takes up the Second Book of the Institutes, and the Third Book down to 
the end of the Twelfth Title. First the inquiry is made how we acquire 
particular things, res siiignlcr, and then how we acquire groups of things, 
universitates rerum^ like an inheritance. 

We acquire particular things by, 1, Oempatio ; 2, Accessio ; 3, Tra^ 
ditto ; 4, Usucapio ; 5, Donatio ; the first three being modes of acquiring 
jure naturali ; the last two, jure civili. We acquire groups of things, 
by, 1, Testamentary succession ; 2, Intestate succession; 3, Arrogation; 
4, Bonorum addictio ; 5, Bonomm venditio ; 6, Forfeiture under the 
senatus-consultum Clavdianwit. 

The First Title of the Second Book treats of the distinction of things 
according as they are extra iiostrum palrimonium or in nostro patrinionio.^ and 
then of the acquisition of particular things by occupation accessio, and traditio. 

Rls extra nostrum Pairimonium are, 1, Communes, common to 
all men, suet as the air, the sea, and the sea-shore as far as the highest 
winter flood runs up (Tit. 1. 1. 3) ; every one being allowed to use the 
sea-shore, as for drying nets (5) ; avoiding, however, injury to existing 
buildings thereon (1); and each State having the sea-shore adjacent to 
its teriitory under its supervision. (2, note.) 2. Puhlicce, belonging to the 
State, as rivers and ports, and the right of fishing therein, and the use for 
purposes of navigation of the banks thereof, although these banks might 
belong to private proprietors. (2. 4.) 3. Universitatis, belonging to a cor- 
porate body, as e. jf., a racecourse belonging to a city, 4. NuUius, in the 
sense of being so devoted to the gods that they cannot belong to men, and 
such res nullius msrjr be (a) sacrce, consecrated, as temples, by the pontiffs, 
with the sanction of the State, (b) Religiosce, invested with a religious 
character by interment, private proprietors being at liberty to impress this 
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character on their p^ound by simply burying a dead body there; and (c) 
sanctce, holy, or protected against violation, like the gates or walls of a 
city. (10.) 

Modes of acquiiung Particular Things jure naturali. — Particular 
things in nostro patrimonio are acquired by — 

I. Occur ATio, i. e. the taking or holding, as the holder’s own, of res 

nuUinSy in the sense of things which previously belonged to no one, such 
as (a) wild animals wherever found, which you have actually captured, 
not merely wounded (Tit. 1. 13), and not let go again. (Tit. 1.12.) Bees 
you have hived. (Tit. 1. 14.) (But swarms issuing from your hive and 
staying in your sight and power (Tit. 1. 14) ; wild animals, such as 
pigeons and deer, that have acquired the habit of returning to your keeping, 
and fowls, not wild, but that stray from your keeping (Tit. 1.16), are con- 
sidered as your property and not res nulliuSy and to take them is thefb.) (Tit. 
1. 16.) (b) Things taken from the enemy ; if the things taken from the 

enemy by a Roman army have been previously taken by him from a citizen, 
they will, as a general rule, form part of the prceda or booty of the Roman 
army ; but special things, such as land and slaves, are, by a kind of 
postliminy applied to them, allowed to revert to the owner. (17, note.) 
(c) Auiy thing found on the sea-shore. (18.) (d) Islands formed in the 

sea. (22.) (e) Things found which have been intentionall})^ abandoned 

by their owner (47), as distinguished from things which the owner has 
not wished to cease to own, as things thrown overboard in a storm or 
dropped out of a carriage. (48.) 

II. Accessio. There is no notice in tlie Institutes of accessio as a dis- 
tinct mode of acquisition. The subject is treated as growing out of 
occupatio. 

Acquisition by accession may be regarded as arising in two classes of 
cases. 1. In cases of natural increment. 2. In cases where, the things 
of two owners being mixed, the law decides which owner shall have the 
thing resulting from the mixture. 

]. Accession hi/ natural increment. — 1. An owner gains something new 
by natural increment in the following instances : — (a) The young of his 
animals. (19.) (b) New soil added imperceptibly to his soil by alluvium. 
(20.) (c) A portion of his neighbour’s soil borne by a river to his soil 

and remaining there till the roots of trees thereon become aitached to his 
soil. (21.) (d) An island being formed in a river ; he has the ownership in 
this island up to the line of the mid channel. (22.) (e) The bed of a river 

left dry, up to the same line. (23.) 

Accessions by natural increment might occur when a posses^n or a 
usufructuary, and not the owner, held the land. To whom did the fruits 
belong? It is only of gathered fruits we can speak, for if the owner 
dispossessed the possessor, the owner immediately took all the fruits 
ungathered, and if the usufructuary died the same thingTiappened. With 
regard to t]^e possessor, the bona fide possessor was not responsible for the 
fruits he had consumed, while the mala fide posses^r was responsible. 
(1. 30, note.) The usufructuary had a right to take all the fruits, includ- 
ing the young of animals ; but the children of female slaves belonged to 
the ovmer, not to the usufructuary. (36, 37.) 
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2. Accession in favour of one of two owners, — The following in- 
Btances are given in the Institutes, of cases where, the things of two 
owners being mixed, the law decides which owner shall have the thing 
resulting from the mixture. 

1. A makes a thing with the materials of B. Here, if the thing 
can be reduced to its rude materials, like a vessel of silver, the thing made 
belongs to B ; if not, it belongs to A, as the maker of a nova species. (25.) 

A makes a thing partly with his own materials and partly with the 
materials of B. The thing made belongs to A. (25.) • 

2. A weaves in his garment the purple of B. If the purple is 
still separable the purple belongs to B, if not to A, the garment being 
considered tlie principal, the purple the accessjiry thing. (26.) 

3. Two owners consent to mix their materials, the product belongs 
to them in common. (27.) 

4. The materials of two owners are mixed by accident. 

If the mixed particles are physically inseparable, as when two metals 
are fused togetlier, the product belongs to them in common. (27.) 

If the mixed particles are physically separable, as when two qualities 
of wheat are mixed, each remains the owner of his share of th(f mixed 
wheat. (28.) 

5. The owner of the soil builds with the materials of another. 

The owner of the materials remains the owner, but he cannot have 
the house pulled down. He may wait, if he pleases, till the building is 
destroyed, and then reclaim his materials, or he may bring an action de 
tigno iujvvcto and got double the value of the materials, and then his 
claim for the materials is at an end if the owner of the soil did not know 
that the materials were not his ; but if he did this, the owner of the 
materials may first bring the action de tigno injuncto^ and then also, if 
the building is pulled down, reclaim the materials. (29.) 

6. The owner of materials builds on the soil of another. 

(a) Let us suppose the owner of the materials is still in possession of 
the soil. The OAvner of the soil seeks to recover it. He is obliged to 
compensate the owner of the materials for the additional value given by 
the building to the soil, if the builder did not know that he was building 
on anotluT’s soil. If he did knoAv this, the owner is obliged to let him 
take away sucTf of the materials as can be removed without damage. 

(b) Let us suppose the owner of the materials is not still in possession 
of the soil. Then, whether he knew or did not know that he was building 
on another’s soil, he may, if the building is destroyed, reclaim the mate- 
rials (3(^, but can get no compensation for the additional value he has 
given to the soil. 

7. A tree belonging to A is planted in the soil of B. 

Until it takes r^gt in tlie now soil, the tree continues the property of 
A ; but a rooted tre^* is ahvays the property of tlie owner of the soil. (31.) 

8. The wheat of A is sown in the land of B. • 

Sown wheat is on the footing of rooted trees. The wheat belongs to 
B ; but the sower, if in hoTja fide possession, is protected against B turning 
him out without compensation for the value of the wheat sown. (32.) 

L L 
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9. A writes a poem or history on the parchment or paper of B. 

B, the owner of the parchment, still remains owner, after the parchment 
has been written on. But if B is in hona fide possession of the parch- 
ment, A cannot get it from him without offering to pay him the cost of 
writing. (33.) 

10. A paints a picture on the tablet of B. 

Here, in consequence of the possible value of pictures, the decision is 
the other way. The painted canvas belongs to A. If B, the owner of 
the tablet, is in possession of it after it has been painted on, A cannot get 
it from him without offering to pay the cost of the tablet. If, however, 
A is in possession of the tablet, B may claim the tablet by an action in 
which he is supposed still to be the owner, offering to pay the cost of 
the painting ; but the painter could stop the action by paying the cost of 
the tablet. (34.) 

11. A finds treasure in the land of B. Half goes to A, half to B. (39.) 

III. Traditio : or delivery. Its constituent elements are three. 

1. The owner of a thing means by the transfer to pass the property 
he transfers. 2. He, or any one entitled to act for him (42, 43), transfers 
by actually passing the thing, or by giving the transferee command over 
it, as when he gives the keys of a granary. (45.) 3. The transferee, 
meaning thereby to become owner, receives it. Traditio was necessary 
to pass property of all kinds; and in Justinian’s time, land, wherever 
situated, passed by tradition. (40, note.) 

The handing over and the meaning to pass the property are both 
necessary. The seller may hand over a thing, but he genemlly does not 
moan to pass the property till he is actually paid ; and then not till the 
seller is paid, does the thing handed over become the property of the 
buyer. (41.) The lender, again, hands over a thing, not meaning to cease 
to be owner of it. If he cliange.s his mind and wishes to give it, his 
purpose of giving unites with the previous act of handing over, and the 
legal traditio is accomplished. (41.) Things on board ship may be thrown 
overboard to lighten the ship, but their owners do not mean to cease to be 
owners, and therefore the property in them does not pass to those who may 
pick them up. (48.) It is not, however, necessary that the transferee 
should be a person definitely ascertained, for if money is thrown to a mob, 
the incertce personas who pick it up become the owners by tYaditio. (40.) 

Servitudes. — The Institutes, at the end of this explanation of the 
modes of acquiring particular things jnre naturali, pause, before speaking 
of the modes of acquiring such things jure civilly to treat of servitudes, 
which are introduced by noticing at the beginning of the Second Title the 
division of things into corporeal and incorporeal^ and saying that among 
incorporeal things are servitudes, or portions of the right of ownership 
enjoyed by persons other than the thing itself. Servitudes are {a) prcpdial 
when enjoyed over one thing in virtue of the ownership of another 
thing ; (i*ra?dial servitudes being of two kinds : rural and urban), and (fit) 
personal when attached to the person of the owner of the servitude. 

Prcedial Servitudes . — Rural prajdial servitudes were so called be- 
cause they were of kinds most frequently met with in the country ; while 
urban preedial servitudes were so called because they were of kinds 
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most frequently met with in tlie city. The four kinds of rural 
pmdial servitudes noticed in the Institutes, with an intimation that 
there are others (Tit. 3. 2), are, 1, ?7er, tlie right of passing ; 2, actuSy the 
right of driving cattle; 3, vuiy the right of driving a vehicle over 
another man’s land ; the more extensive always involving the less extensive 
right ; and, 4, mjnceductuSy the right of conducting water through another 
man’s land. (Tit. 3. pr.) Of urban servitudes the instances given in 
the Institutes are the right, 1, to make a neighbour’s house sustain the 
weight of that of the owner of the servitude ; 2, to^ insert a beam in 
another man’s house ; 3, to make another man receive the overflow of* 
water from the roof or gutters (or to allow him not to be subject any 
more to the servitude of receiving such an overflow, if this, which docs 
not seem a servitude, is the meaning of stniickliuni non rccipicndi) ; 4, to 
prevent another man raising his house higher than tliat of the owner of* 
the servitude ; 5, to prevent another man blocking up the lights of the 
owner of the servitude. (Tit. 3. 1.) 

Personal Servitudes are the following: 1, Ususfructus ; 2, Usus ; 
3, llahitatio. 

Ususfi'uctus is the right of using and taking the fruits of anything, 
the fruits including the fimct us civileSy or the profits derived from selling 
or letting tRe right of hiking the fruits. I’he usufructuary or owner 
of this servitude had to act as a paterfamlUaSy taking, and giving 
security that he would take, good care of the thing, and making loss(‘s 
good. If tlie substance of the thing ceased to exist, his servitude was at 
an end, and it was personal to himself and did not jiass to his heirs, and 
only the fruits actually gathered by him belonged to him. (Tit. 4. pi*.) 
In the old law only things not consumed in the use could bo thf' subjects 
of usufruct ; but things consumed in the use, such as garments or wiiu‘, 
might, ViniiiQiT \A.senatus- consult umoi the time of Augustus, be made subjeel 
to a usufruct, the usufructuary having, in some cases, as e.g., if he was 
a legatee, to give security that at the termination of tli(i usufruct he would 
pay their value as estimated at the commencement of the usufruct. (2.) 

VsuSy or the naked use, is the right of using the thing, not of taking 
the fruits of it, except for Ids daily wants. (Tit. 5. 1.) In the case of a 
house, it is the use for the purpose of living in it with his family only, and 
at the most receiving a guest in it. (Tit. 5. 2.) Ifahitatlo is the use ol‘ 
a house for the purpose of living therein, with something more added on, 
the right of letting it. (Tit. 5. 5.) 

CiiEATiON OF Seuvitudfs. — S ervitudes were created in the following 
ways : — 1. Mancipatio. — This only applied to jiraidial rural servitudes. 

2. Injure cessio. — (Both these W’ere obsolete in the time of Justinian.) 

3. Pacts and stipulations, followed by ra dition, i.e. affording tijc 

means of actual exercise of the rights. 4. Testament. 5. Adjudicatio, 
6. Deduction — A thing is transferred, minus the servitude, which is re- 
served by the trans^iTer. 7. Usucapion. — The acquisition of «ervitude.s 
by usucapion was forbidden by the lex Scribonia; but long posses- 
sion of them, or at least^of some of them, was protected by the praetor 
after a time, the length of which is uncertain, but wliich was probably 
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ten years for those present, and twenty years for those not present, 
in the same province. If land was acquired by usucapion, so were the 
servitudes that existed with it, and a servitude lost by disuse might be 
regained by usucapion. Usucapion applied principally to praedial urban 
servitudes. It also applied to at least some praedial rural servitudes, 
and probably to usufructs. (Tit. 3. 4, note; Tit. 4. 1, note.) 8. Lege^ 
or express enactment. This only applied, perhaps, to usufructs, an 
instance being the acquisition by the father of the usufruct of the son’s 
pecalium under Justinian’s legislation. (Tit. 4. 1, note.) 

Extinction of Servitudes. — Servitudes were extinguished in the fol- 
lowing ways (Tit. 4. 3, note) : — 1. In jure cessio, the owner of the 
servitude denying that he owns it (obsolete in time of Justinian). 2. Con- 
fusio or consolidation the right to the res serviens and tlie res dominans^ or 
to the dominium and the usufruct, vesting in the same person. 3. The 
termination (a) of the rights under which the servitude is created, as if 
an lieir holding till a condition is fulfilled creates a servitude, the con- 
dition being fulfilled, and the heir ceasing to be the owner, the servitude 
is at an end ; or (b) the termination of the duration of the servitude, i.e. 
the period for which it has been fixed by the creator. 4. Non-usage ; 
not using it for a period which, jireviously to Justinian, was two years, and, 
after Justinian’s legislation, was fixed at ten or twenty, acebrding as the 
])arties were present or absent. If the servitude was a prsedial urban 
one, it was necessary that, to free the res sei'viens by vsucapioy the person 
affected by tlie servitude should do some distinct act inconsistent with sub- 
mission to the servitude {usucapio Uhertatis). (Tit. 4. 3, note.) In 
usufructs, if the usufructuary did not use the thing according to the terms 
of the usufruct, it came to an end. (Tit. 4. 3, note.) Ilahitatio did not 
cease by non-usage. (Tit. 5. 5, note.) 5. Pciishing of the thing in 
virtue of which, or over which, the servitude was exercised. 6. In the 
case of usufruct and use, the death or capitis demimitio (including, before 
Justinian, the minima capitis deminutio) of the owner of the servitude. 

Emphyteusis, Supeuficies, Jus Pignoris. — Before returning to the 
modes of acquisition of particular things, we have to notice three other 
incorporeal rights, which naturally connect themselves with personal ser- 
vitudes. 1. Emphyteusis. 2. Superficies. Jus pignoris. (A summary 
of the law relating to them is given at jiage 132.)* ^ 

IV. Usucapion. — The Institutes, as we have said, notice five modes of 
acHjuiring res singula^ three being modes of acquiring naiurali, and two 
being modes of acquiring jure civ Hi. We now come to the first of these 
two latter, viz., usucapion, or the process by which possession ripens into 
ownership by lapse of time. 

It is only civil possession that is capable of so ripening. Civil is ojj- 
posed to natural jiossession. If a man has jihysical control over a thing, 
detains it, as the jurists say, he is in possession of it ; but, to possess it, he 
must nieaji to hold it as his own. If he not only is in possession of it, and 
means to hold it as his own, but if also his jiossession is hona fide and 

* Where a summary of any distinct portion of la^p- is given in the body of the 
york, it is not repeated in this general Summary. 
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ex justa caiisa^ then such possession is civil possession, the possession 
that in Roman law (civilis) gave rise to nsucapio. If he is merely in 
possession, or if he has also tlie animus possidendi^ but his possession is 
not honajide and ex justa causa^ then his possession in either case is only 
natural, and does not give rise to nsucapio. The civil possessor and the 
natural possessor, who had the animus possidendiy were protected in their 
possession by prajtorian interdicts, but the person merely in possession was 
not, (Tit. G. pr. note.) 

With regard to nsucapio^ wo have to ask three questions. 1. What 
things can be acquired by usucapio ? 2* What is meant by the Ibrins 

honajide and ex justa causa, as a]>plicd to possession ? 3. What time was 
requisite to run before usucapio ripened the possession into ownership ? 

1. What thiufpi can he acquired hff usucapio / — At the outset we have 
to notice a ])oint of great importance. Lands in. the solum pr'ocinciale 
never could become the property of an individual. The possessor could 
not, therefore, become the owner of such land by usucapio. But after a 
certain length of ])Ossession the pnetor ])rotcct(‘d his possession by allowing 
a plea, pin^scriptio, of long possession to be ellectual in an action brought 
against him for the recovery of the possession of the land he held. But 
as the time w^as much longer that was re(iuired to run for the protection 
in this way^han the time recpiircd for u'^ucapio, the term proiseviptio, or 
possessio hrnpi temporis, was used to describe, with regard to the solum 
provinciale, the equivalent of usucapio with regard to moveables and 
solum Italicum. There were some diflerences in their operation ; the chief 
of which were, 1, that possessio honxjt lemporis did not give ownership ; 
2, that usucapio was only interrupted by a judgment; lonqi temporis 
possessio by a litis coutestatio, and 3, under usucapio the thing was 
acquired subject to its liabilities, i.e. servitudes or mortgages ; and under 
long i temporis possessio, it was lield free from th(‘m. Yet as they were 
nearly of the same etfect, and as the JX'quisiteH of possession in each cas(! 
were the same^ they are generally sj)okcji of together. (Tit. G. pr. note.) 
Under Justinian’s legislation (Tit. G. j)r.) the j^ossessio longi temporis gave 
the dominium. Moveables, it may be added, could, in all parts of the 
Roman Empire, be acquired by usucapio, and the possessio longi temporis 
did not apply to them. ^Tit. G. jir. note.) W(' may, therefore, ])reak 
the first question into two lieads. 1. Wliat moveables could be acc[uired 
by 'usucapio. 2. Wliat immoveables could be aoepired by usucapio or 
qjossessio longi teinpovis. 

Generally speaking, all things in nostro jmfrhnouio could be so ac- 
quired, but tilings such as res so croc, or a free man, could not. Nor, as a 
general rule, could things incorporeal. (1, note.) Things stolen could 
not be acquired, and a fugitive slave was reckoned among such things. 
(1.) The thief, of r^urse, could not acquire by usucapio what he had 
stolen; but neither could an innocent holder, and, as theft included ever^ 
handing over by a person of a thing lie knew not to be his, it was rare 
that moveables could be acquired by usucapio (3) ; but it might happen, 
as if an heir hona Jide dea]^ with a thing merely deposited with the tes- 
tator as if it had belonged to the testator (4) or a usufructuary so deals 



SUMMARY. 


518 

witli the child of a female slave, believing hona fide that it is his pro- 
perty. There is no taint of theft, and the thing when alienated by the 
heir, or usufructuary, may be acquired by iisucapio. Theft only applied 
to moveables. As to immoveables, they could not be acquired by usucapio 
or longi temporis possession if they were res vi possesses, forcibly seized on 
(2) ; but if the possession was originally sine vi, but still mala fide, e. g. 
if a person took possession of land left unguarded, knowing it not to be 
his, and then alienated it to a hona fide possessor, this possessor could 
gain the ownership by usucapio, and therefore usucapio applied much 
more frequently to immoveables than to moveables. (7.) The goods of the 
fiscus, before being reported on as such (vacantia\ could, but afterwards 
could not, be acquired by usucapio, (9.) Nor could things belonging to 
pupils or minors, or things forming part of a dowry. (10.) 

2. What were the requisites of civil possession ? What were the con- 
ditions possession must fulfil in order for usucapio to operate ? 

(1.) The thing possessed must not have any vitium in it, i. e. must 
not be of any of those kinds of things which we have just described as in- 
capable of being acquired by usucapio. (10.) 

(2.) The thing must be possessed ex justa causa, that is, must have 
come into the power of the possessor by some recognised legal mode of 
acquisition, such as sale or gift (10, note) ; and, if there had been a mis- 
take about this, and the causa, or title, was not just, the error, under 
Justinian’s legislation, prevented usucapio. (11.) 

(3.) The possession must be hona fide ; the possessor must not know 
that ho was possessing what did not belong to him, and, although reason- 
able ignorance of facts could be permitted, ignorance of leading principles 
of law could not. In the case of a sale it was necessary that the hona fides 
should exist at the making, and also at the performance of the bargain. 
The general rule was that the possession must be hona fide at its com- 
mencement. Subsequent discovery of the real facts did not stop the 
process of usucapio. (10, note.) This was equally true, if not the 
same, but two persons possessed, one taking from the other, the thing 
during the time requisite for usucapio. If, at its commencement, the 
possession of the testator was hona fide, that of the heir was available for 
usucapio, although the heir knew that the testator had been mistaken. 
(12.) The times during which two persons hold the fhing, the one 
f 1 om the other, as in the case of a seller and a buyer, counted together for 
the purposes oi usucapio. (13.) 

UsuRPATio. — The interruption of usucapio, the breaking the use, 
was termed usurpatio, as if the possessor lost possession or fell* into the 
power of the enemy, or an action was brought to contest the right, the use 
being, under Justinian, 1 roken from the time of the first moving of the 
controversy {inota controvevsia), instead of from the JHis contestatio, which 
had no longer the important place it had under the formulary system. (13.) 

In th^iee exceptional cases the mala fide possessor might acquire by 
usucapio: — 1, Under the old law (altered by Hadrian), if the thing 
possessed was an inheritance, or part of one, the mala fide possessor could 
in a year acquire the thing, whether moveable or immoveable; 2, so 
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could the original owner of a thing given over in trust as against the fidu- 
ciary ; and 3, the original owner of a thing sold by the State for non- 
payment of a mortgage debt could acquire it, as against the prwdtator, or 
purchaser, from the State, but in this case two years* possession was 
necessary for immoveables. (10, note.) 

3. What time wag required for the possession to run on in ordet' that 
usucapio might take effect ? 

By the Twelve Tables it was provided, that usucapio should be com- 
pleted in two years in the case of moveables, and in one year in the 
case of immoveables. (Tit. 6. pr.) 

The longi temporis possessioy introduced by the pnetors chiefly for 
the protection of possessors of provincial lands, required ten years if the 
parties were domiciled in the same province, inter prcesentes ; and twenty 
years if they were not, inter ahsentes. (Tit. 6. pr. note.) 

Justinian changed the system generally. lie lengthened the time for 
the acquisition of moveables from one year to three, and gave the name 
of usucapio to the acquisition of moveables by possession during three 
years. He made the longi temporis posse^sio apply to lands everywhere 
(abolishing the distinction between solum Italicum and solum 2 )rovinciale), 
and he made the longi temporis possessio give the ownership and not 
merely bar Actions. (Tit. 6. pr. note.) 

Possessio longissimi tempouis. — There was also possessio longissinii 
temporis, by which j)ossession lasting in the case of ecclesiastical property 
and the jiatrimonial estate of the emperor for fifty years, and in other 
cases for thirty years, enabled the possessor before Justinian to repel all 
actions, and under Justinian to become owner of the thing possessed, 
whatever the defect in the i^ossession might bo. (13, note.) 

Possession for five years of things purchased from the Jiscus gave, 
under an edict of Marcus Aurelius, complete ownership to the purchasers, 
wliatever might be the defects of the possession, as if, for example, there 
were rights of an owner or mortgagee which the fisc^is ought to liave 
respected. Those damuified by the action of the fscus were during 
five years at liberty, under a constitution of Zeno, to seek compensation 
from tlie fscus, while the purchasers had under this constitution an incon- 
testable title at once. (14.) 

Gut. — TRo second mode of acquisition jure civili noticed in the 
Institutes is gift, but, unless on account of tlie ceremonies accompanying 
gifts under J ustinian’s legislation, it is not proi)erly a mode of acquisition 
separate from tradition. It is a delivery of a thing from a particular 
motive. (Tit. 7. pr.) The subject of gifts is treated of under three 
heads : gifts mortis causa, gifts inter vivos, and gifts propter miptias. 

i. Donationes mortis causa . — Gif ts on account of death {donationes mortis 
causa) were gifts r^ade in contemplation of death, revocable before the 
death of the donor, and failing if the donee died first. They might be 
made in either of two ways. The donor might hand over the "^Jiing to the 
donee, but the gift was not to be completed until the donor was dead ; or 
the donor might hand over the thing, giving it there and then, but 
bargaining that it was to be restored to him if he did not die on the occa- 
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sion contemplated. In either case, although he had certainly in the 
second case lost the dominium^ the donee was allowed to get back the thing 
by a real action. (Tit. 7. pr. note.) 

Justinian required that a donatio mortis causa should be made in the 
presence of five witnesses. (1, note.) 

Donationes mortis causa very closely resembled legacies. They were 
subjected to the deduction of the Palcidian fourth, and were not valid if 
the giver was insolvent : but they differed from legacies in the following 
particulars. 1. TJ^ey took effect on the death of the donor without it 
being necessary the heir should enter. 2. The same person who could 
take or could not take the one, could or could not take the other, but 
capacity was regarded, in the case of donationes mortis causa^ at the time of 
the death only, not, as in the case of legacies, also at the time of tlie dis- 
position. 3. A JiUusfamilias could, with his father’s permission, make 
donationes mortis causa ; but could not give legacies of other things than 
his peculium castrense, 4. A peregrinus could make donationes mortis 
causa j but could not give legacies. (1, note.) 

ii. Gifts inter vivos require tradition, but if the intentions of the donor 
have been manifested he is bound to deliver. A mere agreement to give 
was not originally binding, but Constantine enacted that such an agree- 
ment should be binding if in writing, and Justinian made the agreement 
binding in every case. Some donations looked on with peculiar favour, 
such as gills to or from the emperor, were valid, without anything more 
than the intention to give being manifested ; but other gifts, if exceeding 
200 solid i previously to Justinian, and 500 solidi under his legislation, 
needed to bo registered by public deeds. Gifts rec[uiring to be registered 
were, however, valid up to the limit below which registration was not 
necessary. Gifts, as a rule, were not revocable : but Justinian made them 
revocable in case of the ingratitude of the donee. (2.) 

iii. Gifts propter nuptias, — Gifts between husband and wife were 
prohibited by law. But as an equivalent to the dos or dowry contributed 
by the wife, the husband frequently made a gift before marriage, donatio 
ante nuptias^ which was the inalienable property of the wife managed by 
the husband ; and this donation might, like the dowry, be increased after 
marriage. Justinian enacted that such gifts, like dowries, might be not 
only increased, but made after marriage, and should rechive the more 
appropriate name of donationes propter , instead of ante, nuptias. The 
wife, if survivor, received a portion of the donatio^ equal in quantity before 
Justinian, and in value under Justinian, to that wliich the husband, if 
survivor, would have received out of the dos. (3, note.) 

Justinian, in closing the subject of the mode of acquiring particular 
things by the civil law, notices that there had been at one time a mode of 
acquiring per jus accrescendi^ which took effect whei\.one joint owner of a 
slave enfranchised him in such a way that if the enfranchisement had been 
effectual, tlie slave would have become a citizen ; the share of the enfran- 
chising owner passed by accrual to the other owner, and this other owner 
became the sole owner of the slave. Justinian did away with this by 
enacting that in such a case the slave shoufd be free, and the other 
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part-owner should receive a pecuniary compensation from the enfran- 
chising part-owner. (4.) 

Before passing to consider the modes of acquiring groups of things the 
Institutes deal with two subsidiary subjects, viz. 1, Separation of 
ownership from the power of alienation, and 2, Acquisition through 
others. 

1. Separation from Ownership of the Power of Alienation. 

1. A •person who is owner cannot ahvays aliene. Two instances are 
given, (a) A husband cannot aliene immoveables# forming i)art of the 
dowry (^dos) of his wife, although the owuierhhip is in him. The lex Julia 
prevented a husband selling such immoveables when in Italico solo^ without 
his wife’s consent, or mortgaging them with her consent. Justinian 
enacted tliat immoveables, forming part of the dos, wherever situated, 
could not be sold or mortgaged by the husband, even with the consent of 
the wife. (Tit. 8. pr. note.) 

(h) A pupil cannot, without the authorisation of the tutor, aliene. 

The pupil could not transf(‘r the property in anything belonging to 
him, but he could acquire the proi)crty in any tiling IransteiTod to him. 
Three illustrations of this doctrine are given. 

(a.) A pupil unauthorised could not enter into the contract of r/m- 
tumuj i.e. “could not lend a thing so that the thing lent became the 
property of the person to whom it was lent, ho in his turn having to give 
as much back. If the piqiil made such a contract, he could by a real 
action get the thing back, if not consumed: if consumed /h/c, he 
could recover the value of it by a condictio ; if consumed mala JidCy he 
could get not only the value, but damages by an actio ad exJubendmn. 

(b.) If the pupil unauthorised paid a debt, he could not make the money 
paid belong to the creditor. It was still his, and if not spent might be 
got back by a real action from the creditor ; if sjient bona Jide^ the 
debt due by the pujiil was considered as liquidated ; if spent mala fide^ the 
pupil would have an actio ad exhihendum. 

(c.) If a debtor made a payment to a pupil without the tutor autho- 
rising the payment, the money paid became the property of the pupil, and 
the debt still remained unextinguishod. II' the pujiil sued for th(‘ sum owing, 
the debtor could only repel the action to the extent to which the pupil 
then had the money in hand, and if the pupil had spent it all, the debtor 
had to pay over again. Even if the tutor authorised the payment, the 
debtor was not quite safe, for the tutor might not hand over to the pupil 
the money paid ; and then the praetor might give a restitutio in integiiim^ 
placing the pupil in the position in which he would have been if the debt 
had not been paid, and so the creditor might have to pay over again. To 
obviate this risk, Justinian enacted that if the debtor paid under the 
authority of a judicial order, which was to be given gratis, he was to be 
absolutely secure, and under no circumstances could he have to pay again. 
(Tit. 8. 2, note.) ^ • 

2. A person not owner can sometimes aliene. The instance given is that 
of a creditor who has a^power (of which he cannot be deprived even by 
agreement) of selling the thing pledged mortgaged {pignus^ hypotheca). 
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Justinian enacted, that unless the parties otherwise agreed, the sale should 
take place two years after notice to pay ; and in two years more, if no 
purchaser could be found, the creditor should be considered the owner. 
(Tit. 8. 1.) 

ii. Acquisition through others. — We may acquire through, 1, jilii-- 
familiarum. 2, Through slaves belonging to us, and, to a certain extent, 
through slaves of whom we have the usufruct. 3, Through procurators. 

1. Acquisition through Jiliifamiliarum. — The old rule of law was that 
everything acquired by a Jiliusfamilias was acquired for and belonged 
to the paterfamilias. The son might have a peculium or property under 
his control, which, so far as third persons went, who could sue and 
recover to the extent of the peculium^ was like the son’s property ; but 
the father remained the legal owner of it, and it was only under the son’s 
control because the father permitted this. The first change was the intro- 
duction of the PECULIUM CASTRENSE, dating from the beginning of the empire, 
consisting of everything given to a son on setting out for military service, 
or acquired while that service lasted. This peculium was the son’s ; he 
could dispose of it as he pleased in his lifetime or by testament, but if 
he did not dispose of it by testament, then his father took it not as the heir 
of the son, but as the claimant of a peculium. Justinian, however, allowed 
the children or brother of the filiusfamilias to take the pecHliam before 
the father. The next change was the introduction by Constantine, or 
perhaps previously, of the peculium quasi-castrense, i.e. property acquired 
by the son in personal attendance on the emperor, and this peculium too 
could, under Justinian, be, like the castrense, given by testament. (Tit. 9. 
1, note.) 

Lastly, Constantine introduced the peculium adventitium, which, having 
been previously confined to property coming from a mother or maternal 
ancestor, or husband or wife, was made by Justinian to include all pro- 
l^erty coming to the JUiusfamilias^ except the peculiuin profectitium^ i.e. 
the property coming to him from the father himself. Of this peculium 
adventitium the son had the ownership, the father the usufruct. (Tit. 9. 1, 
note.) From the peculium falling under the three above heads as not 
belonging to the father, a third used to be deducted by the father wdien 
he emancipated the son. Justinian gave the father the usufruct of half, in- 
stead of the ownership of a tliird of such peculium, in case of Emancipation. 

2. A cquisition through slaves. — (a) The slave stipulates for the master’s 
benefit, but cannot make his master’s position worse. The slave enters on 
an inheritance only if the master directs him, for the inheritance may be 
such as to cause loss. The slave takes a legacy for the benefit of the 
master, whose slave he was at the date of the decease of the testator. The 
slave possesses for the master, who must have knowledge of the possession 
and supply the animus, the slave only being capable o£ physical detention 
— except when the slave possessed a thing as part of his peculium ; for the 
master, in s^Jlowing him to create this peculium (which always belonged to 
the master), has exercised the animus necessary for possession. Amd what 
is here said of the slave may, with the necessary exceptions as to the 
peculia castrense, quasi’-castrense, and adventitium, be said of the filius- 
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familiaSy who equally stipulated for his father’s benefit, could not make 
his father’s position worse, took inheritances only under his father’s 
direction, received legacies for his father’s benefit, and possessed physi- 
cally for his father, but needed his father’s animus possidendu (Tit. 
9. 3, note.) 

(h) Through slaves of whom any one has the usufruct, he acquires 
wliatever they acquire (including possession as well os ownership) by 
means of anything belonging to the usufructuary or by their own labour. 
Everything else which they acquire, as for examplq an inheritance or a 
legacy, fs acquired for their owner. The same may be said of a slave 
possessed hona Jide^ but who is really not the slave of the possessor, either 
as being free or belonging to another. If the slave possessed hona fide 
becomes in time the property of the possessor by usucaplo (which cannot 
happen in case of a slave of whom there is a nsulVuct), he acquires tlicnce- 
forth everything for the owner by vsncapio. (4.) 

3. Acquisition through Procurators , — On the other hand, a man could 
not acquire by means of free persons not in his power or j)osscsscd by 
him hona fidcy nor by slaves belonging to another, of whom he had 
neither the usufruct nor the hona fide ])()S8ossion. He could acquire 
nothing ^ per extra neavi personam y except that a procurator could acquire 
possession ^or his principal, even when his principal did not know of the 
acquisition, and then if the thing possessed was handed over by the owner, 
the ownership was acquired by the principal in any case, but if it was 
not handed over, then the vsncapio began to run on behalf of the prin- 
cipal only for the time when he knew of and adopted the possession. 
(Tit. 9. 5.) 

Test aments. 

We now come to the first mode of acquiring vnive7'sitates rentmy 
viz. by testament, and this subject occupies the rest of the Second 
Book. 

We have to consider (1) the legal position of the maker of the testa- 
ment : (a) how he must make it, which will vaiy according as he is or is 
not a soldier ; (h) who are legally incapable of making wills; (c) the duties 
and powers of the testator as to the disinherison, institution, and sub- 
stitution ofr heirs; (tZ) the causes that make a testament invalid; and 
(2) the legal position of those who take imder a testament, that is, of {a) 
heirs, {h) legatees, and (c) those who receive or benefit by a trust. 

• 1. Legal Position of the Maker of the Testament. 

1, Form of the Testament. — In the earliest period of Roman law, 
a testament might be made (a) in the calatn comitia, called twice a year 
for this purpose, ^where the gentes watched over the transfer of the 
hereditas, or (h) in procinctu, in time of war, when an army was setting 
out to fight. Then a new form of will was introduced in tl^e shape of a 
fictitious sale, by which originally the heir figuring as the familiw emptor 
bought the inheritance from the testator in the presence of the holder of 
the scales and five witnesses. Afterwards the familioe emptor became 
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merely an outsider, going through the ceremony for the benefit of the 
heir, whose name was concealed during the life-time of the testator. 
(Tit. 10. 1.) 

Then came the prajtorian testament. The form of sale was no longer 
required. The libripens and the familicB emptor became two additional 
witnesses, making seven in all, but the seven witnesses had to go through 
a new formality. They had to seal the testament with their seals. (2.) 

Lastly came the imperial form of will introduced in the fifth 
century by Theodosius the Second. Here a new precaution w^as in- 
troduced : the seven witnesses had not only to seal, but to subscribe the 
testament, and so had the testator, or if he could not write, an eighth 
witness had to subscribe for him. This testament was said to be tripar- 
titum^ that is, taking its origin from three sources. The necessity for the 
testament being made at one single time, and the necessity of the presence 
of seven witnesses, came from the old civil law ; the sealing of the testa- 
ment by the witne.sses came from prcetorian law ; the subscription of the 
witnesses and the testator came from imperial law. (3.) Justinian added, 
and subsequently abolished, another requirement, that the name of the 
heir should be in the handwriting of the testator or of one of the wit- 
nesses. (4.) 

It made no difference what seal the witnesses used, and®before the 
time of Theodosius and V alentinian they used, and after that time they 
were obliged, to write by the side of the mark of their seal their names 
and the name of the testator. (4, and 2, note.) 

Any one, as a general rule, could be a witness with whom the testator 
had testamenti faction i.e. to whom he could leave his inheritance. But 
there were exceptions : such as women, children below the age of puberty, 
slaves, the mad, the deaf, the dumb, and persons considered as intefita- 
biles on account of‘ having committed certain offences, such as writing 
libels or denying their signature to a former testament which they had 
witnessed. (6.) A tesbiment 'would, however, be valid, although wit- 
nessed by a slave, if, at the time of witnessing it, he was reputed to bo 
free. (7.) Members of the same family might be witnesses of the same 
testament f8) ; but the fdhisfamilias could not be a witness of the 
father’s testament, nor could the father be a witness of the son’s testament 
affecting his peculium castrense. (9.) Neither the heir nor any one in the 
same family with him could be a witness — but legatees and Jideicoinmissarii^ 
and those connected with them, might. (10, 11.) 

The testament might be written on any material, wax, parchment, 
&c. (12) ; and any number of duplicates of a testament might be made. 
(18.) A tesbiment need not be made in writing at all. It might be 
merely nuncupative, that is, the testator might orally declare his wishes in 
the presence of seven witnesses. 

Military Testaments. — Special privileges, however, as to making 
testaments were accorded to soldiers by Julius Caesar, and confirmed by 
other emperors. A soldier, while serving in a campaign, was not re- 
quired to observe the formalities incumbent on civilians ; and this applied 
to a soldier fiUusfamilias making a testament as to his peculium castrense. 
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But if he was not in a campaign, the JiliuBfamiliaB had to observe the 
usual formalities. Under Justinian it was undoubtedly necessary that 
the soldier’s testament should be made during a campaign, but whether 
this had previously been the law is doubtful. (Tit. 11. pr.)’ 

The following were the chief privileges of soldiers with regard to 
military testaments : (a) All that was necessary for the validity of a 
soldier’s testament, was that he should have meant in some way 
to express his testamentary intentions; if orally, in the presence of a 
witness. (J) Any words would suffice to institute his heir. (Tit. 11. 1.) 
(c) The •soldier might die partly testate and partly intestate, (d) He 
need not disinherit his children, (e) llis testament would not be rendered 
invalid by those causes which would render invalid the testament of a 
civilian {pagamts\ and his testament, however informally made, would 
suffice for revocation of a previous tCvStament. (Tit. 17. 2, note.) (/) He 
could institute as heirs persons generally incapacitated, such as deportatv 
and poregrini. (Tit. 11. G.) (g) lie could give more than three-fourths of 
his property in legacies. (Tit. 22. 3.) (h) He could dispose of the inheri- 
tance by codicils. (Tit. 11. 6, note.) (i) lie might make a tcsfcvmcnt 
although deaf or dumb. (2.) (j) A testament made irregularly before he 
acquired the power of making a military testament became valid, as the 
expression «f his wishes after he had acquired that power. (4.) (1) Nor 

did a minima capitis deminuth affect the validity of a military testament, 
nor the two greater kinds, if inflicted for merely military offences. (5.) 
(/) The rule treating institutions ex certo tempore or ad cerium tempus 
as a suj)erfluity, did not extend to military testaments. (Tit. 14. 9.) 
(m) Soldiers could make a testament for their children without having 
made their own, and could substitute to emanci 2 )ated children and to 
strangers. (Tit. IG. 9, note.) 

The testament of a soldier made without the forms re(|uired from 
civilians, remained in force for a year after his discharge {post missioucm) ; 
and if he inserted a condition that could not be fulfilled within a year, 
yet his testament was valid, supposing he died while he could make a 
military Icstjiment. After a year from his discharge had elaj)sed, he was 
obliged, to die testate, to make a testament with the ordinary forms. 
(Tit. 11. 3.) 

2. PLiisots INCAPABLE OF Tlstation. — All |)ersons, however, could not 
make t(‘stamcnts. This power was confined to Homan citizens sui Juris, 
The JiliiisfamUias could, however, dispose by testament of his peculium 
castrevse^ and this privilege was first in some, and then in all, cases 
extendfd to the peculium (juasi castrense (Til. 12. pr. ; Tit. 11. G) ; the 
father taking these peculia^ however, by the potrla potestas, if the son died 
inle^ate. (Tit. 12. pr.) Children under ago, mad persons, excej)t in 
lucid i])1(‘rvals (Ti^ 12. 1); interdicted prodigals (2); deaf and dumb 
and blind people, except under special precautions provided by the em- 
perors (3, 4), could not make testaments. • 

Captivity. — A festament made by a man during ca])tivity was in- 
valid, but a testament made before he became captive was valid, by the 
jus postlminiij if he returned ; or if l^e died, by a deduction from the 
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terms of the lex Corneliaj punishing the forgery of the testament of a 
person dying in captivity. It was argued that a testament made by a 
person who subsequently died in captivity must be valid, or the law 
would not punish a forgery of such a testament. (5, note.) 

3. We now come to the rules as to the (a) disinherison, (6) institution, 
and (c) substitution of heirs. 

(a) DisiNiiiiuibON. — The sut heredes of the testator, i.e. those persons 
who were made suijui'is by his death, had such an interest in the inheri- 
tance that if he wished to exclude them he must do so expressly. He 
had to exclude his sons by name, and if he did not, the testament was 
wholly invalid. Other sui heredes^ such as daughters, he might exclude 
by the general term emteri exheredes sunto ; but if he did not do this, 
then the testament was not invalid, but these excluded sui heredes took 
by a kind of accrual their proper share, if the instituted heirs were sui 
heredes, and* half the inheritance if the instituted heirs were strangers. 
(Tit. 13. pr. note.) 

The bii-th of a new suus heres, after the testament had been made, 
introduced a new participator in the inheritance, and unless this person 
was expressly disinherited by anticipation, the testament was made invalid. 
The term posthumous was in strictness applied to any person born after 
the death of the testator. In the theory of law, posfumi were tucertep per^ 
soncB, and could not be instituted or disinherited ; but the civil law per- 
mitted the institution of postumi sui heredes, born after the death of the 
testator (G, note); and the lex Junta Velleia permitted the institution of 
postumi sui heredes, conceived before and born after the date of the 
testament, but born before the testator’s death {postumi Velleiani), (2, 
note.) And postumi who could be instituted must be disinherited. The 
jurist G alius Aquilius invented a form of institution by which the case 
was met of a son dying in the tesfcitor’s lifetime, and then the testator 
dying, and then there being a posthumous son of the son, who would be a 
suus heres of the testjitor. (1, note.) 

There was also another way in which new sui heredes might come into 
existence after the date of the testament. A son might die in the life- 
time of the testator, and then the children of that son would pass into the 
rank of sui heredes. The lex Junia Velleia, by a further provision, per- 
mitted the disinherison of all such children who were said to hQ p^ostimorum 
loco {postumi quasi Velleiani). (2, note.) 

The dibinherison of poshmi had to be made nominatim : Quicumque 
mild Jilius genitus fuerit exheres esto. (1.) Postumas might be disinherited 
by the general cceteri clause. It was, however, necessary that the postmna*, 
if disinherited by the general clause, should have something left them, 
to show they were not passed over through forgetfulness. (1.) Other 
persons, who ciime into the family after the date of^the testament, such 
as children subi^equently adopted, and children both conceived and born 
after the date of the testament, in the lifetime of the testator, necessarily 
invalidated the testament. (2, note.) 

So far we have been considering the provisions of the civil law. The 
praetor also came to the aid of those who were not, in his opinion. 
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properly disinherited, by giving them honoi'um possessio contra tahulas. 
(3, note.) 

If a daughter or a grandchild was omitted, the praetor permitted the 
testament to be set altogether aside, but the Emperor Antoninus made a 
distinction, and allowed the daughter to have only what she would take 
by the jus accrescendi, that is, her share, which, if the instituted heir was a 
stranger, would be one-half, whereas the grandson, if omitted, could get 
the testament set aside, and woidd take all the inheritance, as against an 
instituted stranger. (3, note.) # 

Undfir the prajtorian law grandsons as well as sons must be disinherited 
nominatim^ (3, note.) Perhaps also the prajtor did not permit the tes- 
tament to be set aside because a son had not been properly disinherited 
who died in the lifetime of the testator, although the law is laid down by 
Justinian positively to this effect, that the testament was ipso facto in- 
valid in such a case. (Tit. 13. pr. and 3, note ) 

The praetor required all sons and grandsons to be disinherited, whether 
they were or were not in the power of the testator, provided ilioy were 
not in another family. This included those emancipated (3), and those 
given in adoption, and subsequently emancipated by the adoptive father. 
(4.) The emancipated son, however, had to bring into account the pro- 
perty he had acquired since emancipation, if the effect ol his getting the 
testament set aside was injurious to a properly instituted snus heres, 
(3, note.) 

Justinian made some further changes. 1. lie required the child 
and the grandchild, male or female, whom it was necessary to disinherit 
at all, to be disinherited nominatim, (5.) 2. In case this was not done, 

the testament was absolutely invalid. There was no long(‘r any ///&• accres^ 
cendi for daughters and grandchildren. (5.) 3. The testator vas obliged 
to disinherit his child given in adoption to any one but an ascendant. 
(5, note.) 

Soldiers in expeditione were not obliged to disinherit ex])ressly any one. 
(G.) Mothers and maternal ancestors, also, were not obliged to disinherit 
expressly those who would have taken their inhcritjince ah intestalo. 
Their silence was sufficient; but then these persons, if unjustly j)assed 
over, might present a querela inofftciosi testamenti^ just as those might 
who, although disinherited in due form, complained that their disinlierison 
was unjust. (7, note.) 

{ h ) Institution. — The institution of the heir was the basis of the whole 
testament. In the old law some such formal phrase as Titius heres esio was 
considAed necessary, but, under the empire, any form of institution 
would suffice. (Tit. 14. pr.) 

]Vho could he instituted, — Those only could be instituted heirs who 
had the testamenti fqftio with the testator, who had, in the old language of 
the law, the commercium with him. Many persons, however, who had not 
the testamenti f actio in the sense of being able to make a testament, had 
the testamenti f actio in the sense of being capable of being instituted as 
heirs, as, for instance, persons below the age of puberty. Among those 
who could not be instituted were pereg^ini^ deportati, and uncertain per* 
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sons ; an example of an uncertain person being ‘ whoever shall marry 
my daughter,’ but a person whom the testator had not seen was not an 
uncertain person. (12.) The institution of uncertain persons was per- 
mitted by Justinian. Further, it was not permitted to institute munici- 
palities ; the gods, with certain exceptions, and so forth ; and, under the 
law of Justinian, certain others, as apostates, heretics, or persons whose 
institution seemed contrary to the rules of law or of justice as to marriage ; 
and, though ccplibes and orhi could be instituted as heirs, the former took 
(unless of an age too young for marriage, or in case of near relationship 
to the testator) nothing, and the latter only half of what was gifen them 
by the testament, so long as the lex Papia Poppeea^ abolished by Con- 
stantine, was in force. (Tit. 14. pr. note.) 

Tnstitvtion of Slaves, — The master might institute his slave, and, under 
Justinian, without expressly enfranchising him, and Justinian permitted 
the institution of a slave in whom the testator liad only a bare ownership, 
the slave having, however, still to serve the usufructuary; but a mistress 
could not institute, and so enfranchise, a slave accused of adultery with her. 
(Tit. 14. pr.) The slave of the testator, if instituted, was obliged to take 
the inheritance, if not emancipated before the testator’s death. 

II’ the testator instituted the slave of another, the master of the slave 
decided whether the slave should accept the inheritance, and the slave took 
it for his master, or masters, if there were several, rateably (3); and if 
the master of the slave was dead, the slave could take the inheritance of 
the testator for the benefit of his dead master’s inheritance. (2.) In order 
to decide, in cases of the slave being alienated, for what master the inheri- 
tance was taken, it was necessary to look to the time when the inheritance 
was actually acce])tcd, as the slave took the inheritance for the master to 
whom he then belonged. (1.) 

A testator might aj)point one heir, or as many as he pleased. (Tit. 
14. 4.) 

Calculation of the parts of an inheritance. — The calculation of the 
parts into which the testator divided the inheritance was made in the terms 
of the its multiples and its fractions. The real as contjiined twelve 
ounces, but the testamentary or unit of the inheritance, was held to 
contain as many ounces as the testator pleased. A person could not die 
partly testate and partly intestate, and so, if a testator in.stituted only 
one heir .and gave him six ounces, it was held that the as in this case only 
contained six ounces, and he took the whole. (5.) If he instituted 
several h(‘iis, and the number of pjxrts, or ounces, he gave to each, came, 
in the whole, to 11 or 13, this was taken to be the number included in 
the as. But if he gave two parts to one, and two to another, and insti- 
tuted a third heir, without expressing how many parts were jrivon him, 
then recourse was had to the normal «. 9 , and this third Jieir had the number 
of parts (eight) necessary to make up the twelve ounces of the as ; or if 
the parts given reached, or exceeded, twelve, then the testator was sup- 
posed to have had the double as^ or dupondius^ in mina, and the instituted 
heir, to whom no express number of parts was given, took the number of 
parts necessary to make up the (^upondius, i. e., if twelve were given, he 
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took twelve, or one half of the inheritance, and, if more than twelve, as 
thirteen or twenty-five, were given, then he took enougli parts to makeup 
the dupondius^ or, if necessary, tlie tnpondius. The fractions of the dw- 
p)ondiu8 or iripondius could, of course, be brought back to fractions of the 
as. (Tit. 14. G. 7. 8.) 

Conditional Institution. — Bidheredes ooxdd not be instituted condition- 
ally imless the condition was one in their own power to fulfil, and was 
one lawful to carry out (9), but other heirs might be instituted condi- 
tionally. An impossible condition — and conditions t>f a kind contrary to 
law or tonl mores were reckoned among impossible conditions — was 
treated simply as if it had not been inserted at all, and the institu- 
tion was valid. (10.) So, too, if an licir was instituted from, or to, a 
certain time, this was treated as sometliing altogether superfluous, for to 
say that a man, after a date, or up to a date, should be licir, offi'iidcd, the 
former against the rule that a testator could not die ])artly ti'state, and 
the latter against this rule, and also against the rule scmcl hercs semper 
heres. But if the lime was uncertain, in the sense tliat the hi‘ir was to 
be heir when a thing did hap])cn that must happen sonic lime, as when A 
died, this uncertain time was looked on merely as a condition, and the 
inheritance was in abeyance until it was seen whether the instituted heir 
survived Af If lie did, he enter(‘d on tlie inheritance, and, in all cases 
when an heir cnUTcd on a condition lieing fulfilled, his rights were made, 
by his entering, to date back to the time of the death of the tcskitor. 

(c) SuiisTiTUTiON, wdiich was either ordinary, or to a ])U])iL BuhstUiUio 
vujfjaris, as oppos-ed to pnjnllnrls.^ was the institution of another heir in 
case the licir first named did not take; and the law allowed any number 
of such substitutions, to which resort was liad, partly from tlie prevailing 
wish not to die intestate, and partly bccaus(‘, wliile the lex Julia ei Papia 
Poppiva was in ojieration, the testator by substituting an licir could give 
to a person he wished to benefit tlie share of an instituted licir disqua- 
lified from taking under this law. (Til. 15. pr. 1.) 

One important use of the power of substitut ion was that -wbich regarded 
co-heirs. Three instances are given wdiich sliow the lieiudits of substitu- 
tion to co-heirs. 1. Their position, if substituted to each other, w'as better 
than their jiositioii under the law of accrual, jm accrescendi. For though 
the share of an instituted licir who did not take it jiassed to co-heirs by 
the right of accrual, the eftect w'as not tlie same as in case of substitu- 
tion, for those substituted had a liberty of choice as to taking this vacant 
share, whereas they must take what accrued to them. 

2. ^Lc surviving substituted co-heirs might possibly got more in the 
case of one of their number dying, for oiio co-heir might die after entering 
on his own share of the inheritance, but before the share of a co-heir sub- 
sequently renounciiug w'as ofTcred him. If there was no substitution, 
the heirs of this co-licir would take by accrual the vacant sliaro ; but the 
benefit of substitution w'as personal. If the co-heir did not live? to take the 
vacant share, it did not go to his heirs, but wxnt to the surviving co-heirs, 
who thus had the advantage of excluding his heirs. 

3. Under the lex Julia et Papia Bome persons might take what was 
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given them as co-heirs, who coulfl not talse caduca. Substitution might be 
beneficial to them, and they took as substituted heirs what they were 
disqualified from claiming as caduca. (1, note.) 

Unless the testator otherwise provided, substituted co-heirs, if instituted 
with unequal shares, took the same unequal shares of what they got by 
substitution. (Tit. 15. pr.) If one of two co-heirs is substituted to the 
other, and a third person is substituted to the substituted co-heir, the 
third person is taken to be substituted also to tlie other co-heir, and, if 
both co-heirs die, takes the shares of both, altliough the co-heir to whom 
he was expressly substituted, died first (o.) If a testator substituted an 
heir to an instituted heir, who, really a slave, was thought by the testator 
to be free, the master of the instituted slave and the substituted heir were 
permitted, by a kind of rough equity, each to take half. (4.) 

Suhstitntio jmpillaris. — Custom had also sanctioned what was termed 
2mpi1larii^ substitution A testator might, but only as a part of his own 
testament (Tit. IG. 5), substitute to each or to any of his children in 
his power at the time of making the testament and at his death (including 
posthumous childr(^n), (4) if they became heirs, but died under the legal 
age of puberty, or any previous date fixed by the testator (8) ; and 
a person substituted (whether specially named, or generally, as whoever 
might be the heir of the testator) (7) to such a child, was considered to 
be substituted both by vulgaris substitution so that he took if the child 
never lived to take the inheritance, and by p>'^pdlaris substitution so that 
ho took if the child lived to take the inheritance but died render jmberty. 
(Tit. 10. pr.) A substitution {qnasi-gnipillaris)^ framed on the model of 
the pupill((ris, permitted any fiscendant to substitute to persons of puberty 
deiuived of reason any one of the descendants, or, if there were none, one 
of the brothers of the insane. (1.) Jjj pupillaris substitutlo the one testa- 
ment of the father operated on two inheritances, and the substituted heir 
took all the inheritance of the son, and not only that which came from the 
father. (2.) The father might, if he thought 2 )roper, substitute, but not 
let the name of the substituted heir be known, unless the son died within 
the age of pubert}-, so as to guard against the substituted heir ha'\dng an 
interest in the death of the child. (3.) Fathers might substitute to disin- 
herited children, but not to emancipated, as they were no longer in the 
testator’s power, and the p>atria potestas was the basis of tl/e custom. (4, 
note.) If the impuhes was arrogated the substitution was at end, but the 
arrogator was obliged to xmdertake, in case the child died impubeSn to give 
up to the substituted heir all he would have taken if the substitution had 
remained in force. (4.) 

As the basis of the custom was the patria potestasn a father could not 
substitute to a stranger or to a son above the age of puberty. All he 
could do was to imjiose a Jideicommissum on the person instituted, binding 
him, if he died within a certain time, to give back that which came 
to him fr«m the testator to the person whom the testator wished in that 
case to benefit. (9.) 

4. Causes that made a Testament invalid. — A testament legally 
made remained valid until revpked (ruptum), or rendered ineffectual 
(irritum), (Tit. 17. pr.) 
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Testamentum rupimn, — A testament was revoked {mptum), 1, by 
the subsequent arrogation or (if the testator was an ascendant) adoption 
of a situs hei'esy unless the now situs heres had been instituted by anticipa- 
tion. (1.) 2. By the testator subsequently making another testament validly 
made (2), or made in any way under which there could have been an heir* 
If the heir under the second testament could take ah intestatOy the second 
testament, although not made with sufficient formalities, revoked the first, 
and Avas treated as an expression of the testator’s Avishos binding on tho 
heres ah infesiato. 3. The testament was also revoked by tho testator 
tearing or defacing it, or, if it had been made ten years Avhen the testator 
died, by the testator having before witnesses, or by a deed, signified his 
wish that it should not remain in force. (2, note.) If the heir in tho 
second testament Avas instituted for certain things only, and it Avas declared 
that the first testament slioiild bo valid, the first testament Avas revoked, 
but the heir in the second had to content himself Avith the tilings so given 
him, or Avith a fourth of the inheritance, as would be most favourable, and 
had to restore the rest of the inheritance to the heirs instituted in tho first* 
testament. (3, note.) 

Testamentum irriivm. — A testament Avas rendered inefiectual {irrituiii) 
by tho testator subsecpiontly undergoing a capitis deminutio. But if tho 
testator had* reverted to his former position, and had been a citizen and 
sul Juris at the time of his death, then tho praitor would give tho heir 
instituted in his testament hononnn possessio secundum tnhulaSy a distinct 
expression of the testator’s Avish to that efiect being, however, required in 
case a testator who Avas arrogated after making the testament had been 
subsequently emtincipated. (0, note.) The emperors, after Pertinax, would 
not accept an inheritancci when they were instituted on account of a suit, 
or to cure the informality of an informal testamcnl, or if instituted by word 
of mouth. (8.) 

4. b. QumiLLA iNomciosi testamenti. — Under tlio general head of the 
invalidity of testaments avc have to notice the special cases when a tes- 
tament Avould be attiicked as inofficiosum. There were certain jicrsons- 
who might bring an action called the querela iuqfficiosi testamenti before 
the centamviriy to liavc the testament set aside, although it was formally 
perfect. Tlic "round of the action Avas that the testator had not done his 
duty by them m his t(\stament, and that he had cast a slur on their good 
fame by unjustly excluding tliem from sharing the inheritance, and, if 
this was made out, the testament was set aside under the fiction that tho 
testator could not have been of sound mind Avhen he made his testament* 
(Tit. 18. pr.) 

On the ground of being unjustly disinherited or omitted, children, in- 
cluding posthumous children and children adopted by an ascendant (2), 
might attack the testaifients of fathers or grandfathers in whose power they 
were. (Tit. 8. pr.) 

On the ground gf being unjustly omitted, children might *attack the 
testament of their mother, and grandchildren those of their maternal 
grandfather. (Tit. 18. pr. J..) 

Parents might, if omitted, attack the testaments of their children j 
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and if infamous persons were preferred to them, brothers and sisters of the 
testator might attack the testament, and this liberty, which originally was 
given only if the tie of agnation continued, was extended by Justinian to 
brothers and sisters, if the tie of agnation had ceased, and even to brothers 
and sisters of the half blood on either side. (1, note.) No more distant 
relation could bring the action, nor could any one bring it, unless as a last 
resource, and if he could not get anything any other way. An arrogated 
pupil, for example, disinherited by the arrogator, had the quarta Antonina^ 
and so could not bring the querela de inqffictoso. 

Forth legitima. — No one, if anything whatever was left to fiim by the 
testament, could attack it as inojfficiosum. But he had a right to bring the 
actio in sujfpleinentum legitimWj to have that which was left to him made 
up, if below, to the fourth part of that which he would have taken ab 
wteatato. Before Justinian, if the gift to him had not reached the amount 
of this fourth, he could attack the testament, unless the testator had 
directed that the deficiency should be made up to him, Justinian directed 
the fourth 1o be made up without the direction on the part of the testator. (3.) 

If a person received the fourth part in any way under the testament, 
as heir, legatee, or Jideicommissarius, or by a donatio mortis causa j or had 
received it by a donatio inter vivoSj expressly as this fourth, or for the 
purchase of military rank, or had received it from a parent, as part of a 
dos or donatio ante nuptias^ this person could not attack as inofficiosum the 
testament of the person from whom the part was thus received. (G, note.) 

If there were several persons entitled to bring the action, each was to 
have the fourth of what lie would have taken ah intestato, (G.) 

Extinction of the action. — The right to bring the ucth de inofficioso 
extinguished, 1. By the person entitled to the quarta legitbua having died 
without having manifested an intention to dispute the testament ; if he 
had done so, the action passed to his heirs. 2. If he had allowed five 
years to elapse without bringing the action. 3. By acquiescing directly 
or indirectly in the testament (6, note): but a tutor who had acquiesced 
in the testament on behalf of his pupil might still attack the testament on 
his ovm. account (4), just as if he had attacked the testament on behalf 
of the pujnl unsuccessfully, he did not lose to the fisciis what was given to 
himself, this lieing the usual penalty of unsuccessful attack. (5.) 

Sgsteiii of the Novels. — Justinian in the Novels introduced a new 
system (Tit. 17. 6, note.) 

1. portio legitima was fixed in a new way. If the number of 
those who could claim it was four or a less number, then they were all to- 
gether entitled to one-third of the testator’s whole inheritance, wliich third 
they shared between them. 

2. Those entitled to receive a portio legitima must be instituted as 
heirs, and it was not enough to prevent the testaihent being attacked as 
inofficiosum^ that they got their portions in some other way than as heirs. 

3. If file testament was set aside as to the heirs, it still remained in 
force for all else, for trusts, legacies, and so forth. 

4. The causes of just disinherison were enumerated, and on a specified 
one of these the testator must express himself to be acting. 
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II. Legal Position of those taking under a Testament. 

This is the second head of testamentary law, the legal 2 iosition of the 
testator having been the first. Those taking under a testament were, 
1, Heirs; 2, Legatees; 3, Fidcicommissarii, 

I. Heirs. — Heirs arc of three kinds : (1) Necessarii ; (2) Siti et ncces- 
sarii\ and (3) Extranei, (Tit. 10. pr.) • 

IJ cremes Nccessciriu — Tlie hercs necessarius was a slave instituted by 
his master. He became at once free on the death of the testator, and ho 
had no option as to taking the inheritance. He was obliged to take it 
{necessar{us)y and the object of the institution was that the testator might 
be sure of having a testamentary heir, so that if the testator was insol- 
vent, his goods might be sold, not as his, but as those of the heir, and 
tlius the testator’s memory be sjivcd the disgrace of sucli a sfile. (Tit. 
19. 1.) 

The heres necessarius might claim the heneftciiim separationisy that isy 
to have his property acquired alter the death of the testator, or anything 
due to him from the testator, kei)t distinct from the j^perty of the tes- 
tator, and f^ec from claims against the testator’s inheritance. (1, note.) 

^^ui Heredes, — Sui et necessaiii heredes arc the descendants of tho 
testator, in his power at the time of his death, and not having any one 
preceding them in whose power they became by the death of the testator, 
as would bo the case with tho testator’s grandson who had a living 
father. (2.) 

Sui heredes were so called because they were, even in the lifetime of 
the paterfamiliasy looked on as in a manner partners in the inheritance. 
They were, so to speak, heirs to their own inheritance ; and the inheri- 
tance came to them without tlieir entering on it, or wishing to liavc it, 
or proving that it came to them. They were, in the old civil law, 
obliged to take the ijiheritancc, but the projtor gave them the heneficium 
alstinendiy — that is, allowed them to abstain if they pleased — and unless 
they mixed themselves up witli the inheritance, tho prator inferred from 
their holding^ aloof that they wished to abstiiin, and then, if the goods 
wore sold, they were sold in the name of the testator, and no actions 
could be brought against the suus heres as heir, although, if he jd eased, ho 
might afterwards alter his mind and accept the inheritance. (2, note.) 

Exti^anei Heredes, — Heirs not subject to the power of the testator, 
arc termed stranger heirs, extranei heredes. Children not within his 
power if instituted, children instituted by tho mother, slaves instituted 
and subsequently manumitted, are extranei. (3.) Tlieso heirs were re- 
quired to have the testamenti factlo (in the sense, not of being able to 
make a testament, but of being able to take under a testament) at three 
epochs, (rt) the making of the testament; (Jb) the death of the 
testator; (c) the entering of the heir on the inheritance. (4.) If hia 
capacity was lost and reg%ined between the first two of these epochs, the 
heir could enter on the inheritance, but ^ot so if the loss and regaining 
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took place between the second and third epochs. (4, note.) The cx- 
traneus heres was at liberty to accept or renounce the inheritance. 

Entering on the Inheritance. Cretio . — How did the heir accept it ? First, 
there was a method of instituting, obsolete by the time of Justinian, in 
which there was a crefto or direction to the heir, to make up his mind in 
a given delay, either from the time he knew of his rights, cretio vulgaris^ 
or from the time his rights accrued to him, cretio contimta. The heir, 
within the delay fixed, could alter his mind. If he accepted, he announced 
his acceptance in a sidcmn form. (7, note.) 

Ordinarily the heir entered on the inheritance either by doing some 
act as heir {pro herede gerere) or by the mere expression of his willingness 
to be heir. (7.) The heir, in acting as heir, must know that he is heir, 
and tliat the testator is dead. (7.) 

There was no fixed time in which the heir must make his decision ; 
but the prajtor would, on application, fix the time, allowing not less than 
one hundred days, and Justinian extended this to nine months, or, by 
imperial favour, a year. If the heir did not decide within the time, he 
was, in an action on the part of the heredcs nh intc^tato^ taken to have 
rejected, and, in an action on the part of creditors, to have accepted, the 
inheritance. (5, note.) 

A person could not enter for another, nor on part of an inheritance, 
nor conditionally; if he entered he succeeded to tlie persona of the 
deceased. (7, note.) 

If the exlrancus heres wished to renounce, he might do so by the mere 
expression of his unwillingness to accept. (7.) 

If he accepted, ho could, if under twenty-five years, be relieved from 
liis position, if a disadvantageous one, by the pra?tor giving a restitutio in 
intcgnnn. (5.) If he was over twenty-five, he could not be relieved, and 
must abide by all the consequences of accej^ting llic inlierifiince, including 
the liability to pay the debts of the testator ; but on a very special 
occasion, Hadrian relaxed this rule, and Gordian oi-dercd that it should 
never be enforced against soldiers. (G.) Justinian introduced a new 
system by which the heirs might enter on the inheritance of even an 
insolvent testator without risk. The heir might claim to have an in- 
ventory made {benejlcium inventarii) of the inheritance, thifj inventory to 
be begun •witliin thirty, and finished wdthin ninety, days of the time when 
he became acquainted with his rights, and made in the presence of a 
notary, or three witnesses. Out of the property specified in the inventory 
he had to pay the creditors, paying himself anything that might, be due 
to him. If the property was more than sufficient he took the surplus. 
If insufficient, his own estate was in no way liable. (6.) 

11. Legatfes. — Although legacies constitute a title to particular things, 
not to groups of things, it is convenient to treat of legacies while treating 
of testaments. (Tit. 20. pr.) A legacy is a gift left by a deceased person 
(1), and tlfe subject of legacies may be treated under six heads. 

1. General Notions as to Itegacies and their Forms. {A) Forms . — In 
the old law there were four modes of giving legacies : {a) per vindicationenij 
when the testator gave {Siichum So, lego) the Quiritary ownership of the 
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thing given ; (h) dammtio?iem, when the testator bound the heir, herein 
mens damnas esio, to give a thing to the legatee, who could compel him 
by a personal action to give it; (c) sincndi modo, when the testator ordered 
the heir to allow the legatee to take the thing given, the legatee having a 
personal action to make the heir give the opportunity of taking it; and 
(d) 2 Kr preveeptionem, a form strictly applicable to the heii’, who was thus 
allowed to take something as a legacy before receiving his share of the 
inheritance. Tlie senatus^coimdtuni Nerouiaintm provided that every 
form of legacy should be treated as equal to that pc 7 ^d((nmation€m, which 
was the most favourable to tlie legatee, as anything could be given by it. 
Justinian enacted tliat all legacies should be of the same nature, and might 
be enforced by every kind of a 2 ^propriate action. (2, note.) 

Justinian avsimilatcd jidclcommism to legacies, excej'Jt that a slave was 
the lihcrins of the testator or of ilio fideiconiimssarins^ according as he re- 
ceived Ills liberty by a legacy or nfdeicommtssnm, (o.) 

(Ji) Co-hyatccs. — The sjimc tiling might be loft to more than one 
legatee. It might be left ronjiuictan, or, in other language, re ct verhis^ 
as, I give' my slave to A and 11 ; or diyuncthu^ or, in other language, 
as, I give my slave to A, I give the same slave to B; or verbis^ when 
the co-lega (7 was only ]iominnl, as, I give my slave to A and B in equal 
shares. Uiftler the old law the elb'ct of co-legacies differed according 
to the fjrmula employed, hlach under ^ter vindicafionem or per prevrep- 
iionem could demand the whole thing, and then had to divide it, but under 
per dainnatunicni the heir had to give the thing to one, and also its value 
to another ; under smendi modo, having given the thing to one he was 
free as to the other. There was originally no accrual of legacies. But 
the Ic.r Pdpia Poppant introduced a new system, disipialifying ra’iihes 
from taking iit all, and oi hi from takiiigmore than half, and giving the lega- 
cies thus hq)sed (cadfcea), and also all other legacies lapsed under the general 
law(m earn'd caduci)^ to those mentioned in the testament in the following 
order, if they were jmtres: — (a) co-legatees, (b) heirs, (c) other legatees, and 
in default to the ])ublic treasury ((vrarium). Ascendants or descendants to 
the third degree were exeinjited from the effect of XIxqJco: Papia, Caracalla 
gave all cadtica to the ftsrns'^ Constantine abolished the law of incapacity 
arising from celibacy; and Justinian did away with the kx Papia 
altogether. Any legacies passing carried with them burdens, and it was 
oj^tional to accept them. Justinian gave rights o£ taking by accrual to 
every co-legatee, excluding those joined verbis^ who were really not co- 
legatee^ with this difference, that if the co-legacies were given rc, the 
accrual was obligatory, but the burdens of the legacy did not pass. If 
re ct verbis, the accrual was voluntary, but tlic burdens did pass. (8.) 

(C) Time of Vesting. — The rights of a legatee were vested (dies cedlt) 
at the date of the te{/£ator’s death, or, under the kx Papia, at the day of 
the opening of the testament. The time when the thing was to be 
demanded {(lies veii^t) was the time of the heir’s entering oik the inheri- 
tance. The legatee took the thing, and his heirs, if he subsequently died, 
represented him in taking the thing as it was at the time of the dies cedity 
excepting in the case of a gift of liberty to a slave or a gift of a personal 
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servitude, when the dies cedit dated from the entering on the inheritance. 
(20, note.) 

2. What could he given hy way of Legacy , — The testator might give 
not only his property, or that of his heir, but a thing belonging to anotlier, 
provided it was not a thing extra commercium^ and provided that the 
legatee, on whom the burden of proof lay, could show that the testator 
knew that this thing belonged to another. The heir, if he could not pur- 
chase the thing, had to give the legatee its value. So the heir was obliged 
to redeem, unless tlia testator expressly said the legatee was to redeem, a 
thing which the testator gave as a legacy knowing it to be pledged. (5.) 
If the legatee had, before claiming under the testament, already got the 
thing given him as a legacy, he could claim the value if he had bought it, 
but not if he had taken it by a causa lucraiiva, e.g. gift, unless lie had 
biken it through a slave or descendant in his power. If he had received 
only the value' of the thing, not the thing, under one testament by a 
causa lacrativay he still could claim the thing under the testament of a 
different person. (G.) Future things might ])c given by way of legacy. 
(7.) A legatee might claim land given him by legacy, eJthough he had 
already had tlie usufruct, for this was treated as taking the thing with 
a servitude on it. (0.) A thing belonging to the legatee when the 
testament was made could not be given to him as a legacy, even if 
he had afterwards parted with it ; such a case fell under what was 
termed the regula Catoniaua^ the rule that a legacy invalid when the 
testament was made remained always invalid. (10.) If the testator gave 
what he thought belonged to himself, although it belonged to another, the 
gift was valid, and so it was if he gave what ho thought belonged, but did 
not really belong, to the legatee. (11.) The legatee was entitled to a thing 
alienated by the testator, and to have redeemed a thing pledged by the 
testator, after the testament was made. (1-.) 

A legacy to a debtor of what was due to the testator was valid, and 
the heir could not recover from the legatee, and might bo made to relea'^o 
him, and the debtor might also, by a legacy, have the time of payment 
deferred. (13.) But a legacy to a creditor of what the b'^tator owed him 
was invalid, as it gave the creditor nothing unless the testator gave abso- 
lutely, or at once, what was previously due conditionally, or after a time. 
(14.) A husband might give to his wife her dos as a legacy, ^or the legacy 
gave her a more speedy way of recovering the do9\ if ho gave her her dos^ 
and he had not received it, the legacy was void ; but if he gave her, by 
legacy, a definite sum or thing, describing it wrongly as having been 
brought by her as part of the dos^ or as mentioned in the instrumentuin 
dotis, this description was taken as smrplusagc, and she could take the 
legacy. (15.) 

Things incorporeal as well as corporeal might ^e given by way of 
legacy. Thus the testator might give a debt due to him, unless he had 
exacted payment in his lifetime, and the heir would Jiave to sue for the 
benefit of the legatee ; or he might order the heir to rebuild a house for 
the legatee, or release him from debt. (21.) If i,he gave a slave or any- 
thing else generally, the legatee had the choice among the things of this 
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description belonging to the testator. (23.) Under Justinian, tins right of 
choice, which had previously been personal to the legatee, went to his heirs, 
if the legatee died after his rights liad accrued ; and if there were more 
than one legatee to whom tlie right of choice belonged, tiuy must decide by 
lot which was to make the choice if they could not otherwise agree. (23.) 
Unless a distinct legacy of choice was given, the legat(‘C could not choose 
the best of the kind. (22, note.) A legatee might have a share oE the 
inheritance giv('ii him {leyatarius and not a specific thing, 

but still he remained in the position of a legatee as U)wards the heir. (23, 
note.) 

3. Toivlioin might legacies he given/ — To those 'with whom the tes- 
tator had festa7iientl fiictio ; dejfovtatiy porgriui, fjatiui Jtniiani, unless 
they became citizens within a fixed delay, women under the lex VoconWy 
the unmarried or childless (to the extent above mentioned, p. 535) under 
the le.r Papia, and 1 Heretics under the Christian emperors, were excluded. 
(21.) A legacy uiuh'r the old law could not be giv('n to loi uncertain 
person, as e. g. to the man Avho might marry the testator’s daughter, unless, 
it was +0 an uncertain member of a certain class, as that onc‘ of the tes- 
tator’s cognaii who miglit marry the testator’s dauphter ; nor, iis being an 
uncertain ]>erson, to a ])()sthum()us stranger, Justinian made all the lega- 
cies to uncertain ])ersv)ns valid, and permitted a posthumous stranger to bo 
instituted heir (25); and even previously to Justinian a legacy paid to 
an uncertain ])erson was not to be refunded. (25, 2(5, 27.) A legacy to 
the slave of an heir, unless given conditionally, was invalid ; but not so a 
legacy to the master of a slave instituted heir, for ho might not be th(‘ 
master at the time when the slave entered on the inheritance. (32, 
33.) 

4. Pules as to the positiojt, iei'ms^ and construction of Irgades. — A 
mistake; in the name of the person benefited does not invalidate a legacy, 
or the institution of an heir, provided it is certain who is meant ; nor is a 
legacy rendered invalid by either a falsa demonstration as if the tesUitor 
gives ‘ Stichiis my born slave ’ (Stichus passes though not the born slave of 
the tcst.'itor), or by a falsa causa or reason as‘-igiied wrongly, as ‘ I give 
toTitius, because he took care of my affairs.’ The legacy is valid whether 
or not, in fact, Titius did take such care ; but if the legacy was conditional, 
as ‘ I give to Titi\is, if he Inis taken care,’ then, of course, the condition 
must have been fulfilled for the legacy to be valid. (29, 30, 31.) 

Justinian made it immaterial where in the testament a legacy was 
placed^ Previously, if it was placed before the institution of the heir, it 
was invalid (20. 34), and he made legacies valid which were to take effect 
after the death of the heir or legatee; whereas such gifts, except as 
fidelcommissan had previously been invalid, as even had legacies given to 
take effect the day^Sbre tlie death of the heir or legatee. (35.) Jus- 
tinian also made valid gifts by way of legacy, or institution of heirs (and 
revocation and traj^sfers of such legacies) made pcena^nom in is, when 
something given to one of the persons benefited was to be given to another 
if the person originally^ benefited did or did not do something, such deal- 
ings with heirsliips or legacies having been previously considered invalid, 



538 


SUMMARY. 


even though the penalty was given to the emperor or a soldier, as intended 
to punish one man rather than to benefit another. (3G.) 

6. LosSj diminution^ or increase of things given hy way of legacies , — 
The loss of a thing given as a legacy falls on the legatee, unless the loss 
has been caused, however innocently, by the heir, on whom the loss then 
falls. (1 G.) If a female slave is given with her offspring, the legatee takes 
the offspring though the mother may be dead, and so he bikes the vicarial 
slaves under a legacy of ordinary and vicarial slaves, though the ordinary 
slaves may have all <lied. But under a legacy of a slave, with his pecii- 
lium^ or of land with its instruments of use or ornament, the legatee, if 
he cannot take the slave or the land, cannot take the pecniium or the 
instruments. (17.) Under a legacy of a flock of sheep the flock will pass, 
though reduced to one sheep or increased by young. Under a legacy of 
a house, marble or pillars subsequently added by the testator will pass. 
(18, 10.) But as to the gift of a pecidium, there is this distinction 
to be made: — If the gift was to a stranger, the amoimt of the pccuVuim 
that passed was the amount at the death of the testator, with any increase 
arising out of the things contained in the pecniium ; but if the gift was to 
the slave himself, the slave had no right until the heir entered and was able 
to free him, and so for him the amount of the peculium was the amount 
when the heir entered. A gift by legacy to a slave of his peculium must 
be express, although if a man in his lifetime freed a slave the slave kept 
his peculium^ unless the emancipator demanded it. (20.) 

G. Ademption and transfer of legacies. — ^Legacies may be revoked by 
using directly contrary words, ‘ whereas I gave I do not give,’ or by any 
other words, or even by the naked -wish of the testator becoming in any 
way declared, the legatee lieing then repelled by an exception of dolus 
m(dus if he sued for the legacy, or by some cause having arisen, e.g. an 
enmity having sprung up between him and the testator, which made it 
clear the testator could not, at the time of his death, have wished to benefit 
him. (Tit. 21. pr.) A legacy may also be transferred, as liy saying what 
1 gave to A I give to B, and then B would take even if A had died, and A 
would not take if B had died. (1.) 

Lex Falcidia. — The wide testamentary power given by the Twelve 
Tables (uti legassit sum rei ita jus esto) and practically used, so that the 
inheritance being exhausted by legacies, there was no inducement to the 
heir to enter, was restrained (a) by the lex Furia, forbidding more than 
1,000 asses to be given as a legacy, but ineffectual, because any number 
of legacies to that amount might be given ; (b) by the lex Voconia^. pro- 
viding that no legatee was to have more than each heir had, but also in- 
effectual, as the number of legatees was not limited ; and, lastly (c), by 
the lex Falcidia^ by which a testator was restrained from giving away in 
legacies more than three-fourths of the inheritance. J\. fourth, the quarta 
Falcidia, must always remain to the heirs. (Tit. 22. pr. note.) 

If the tesfcitor gave distinct shares in his inheritance, to different heirs, 
each heir had a right to one-fourth of his share, even though the total 
thus deducted on the different shares exceeded one-fourth of the whole 
inheritance. (1.) ^ 
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In the application of the lex Falcidia regard was had to the value of 
the estate at the time of the testator’s death. A subsequent increase did 
not augment, nor did a subsequent decrease diminish, the amount the 
legatees received. But if the estate subsequently fell in value, so that 
the heir would get nothing by entering, the legatees would have to come to 
terms with him, to induce him to enter. (2.) 

In order to apply the Jcx Falcidia, the testator’s debts, his funeral ex- 
penses, and the price of the manumission of slaves were first deducted, 
and then the heir took a fourth of what remained, -each legatee having a 
proportionate amount deducted from his legacy if the testator had given 
more than three-fourths in legacies. If he had given nmre than the value 
of tliG whole inheritance, no account Avas taken of tlie excess, and the heir 
received a fourth of the actual value. (3.) 

Tlie hx F(t1cidia did not apply to military testaments. (3, note.) The 
l^ovcls introduced a new system. The heir could not claim a fourth unless 
he first had an invcaitory made, and he could not retain it at all if the tes- 
tator forbad its retention, the legatees and other persons interested lu'ing 
then pennitted to take under the testament, although the heir refused to 
enter. (3, note.) 

111. FiDnicoMMissAnii. — Fidcicommissa, or rccpiests to tlie hear to do 
something* in favour of some one else, and any Avords of recpic'st sufiicod 
(Tit. 21. o), were expressions of the last Avishc'S of the pewson who made 
them, and Avere dispositions of the inheritance', or of ])arts of it, llie posi- 
tion of the persoji profiting by them being in the former ciisc analogous to 
that of an heir, iu the latter to that of a legatee. 

Eitlic'r testamentary heirs or heirs (ih iritcsUUo mighihfiYO fideicommisj^tc 
imposed on them, and fideicommissa could be made by tostamoiit or by 
codicils, or orally. (Tit. 23. pr. note.) 

The person making the fideicommis< nm was termed \ \\i\lideicoiuuiittcnff, 
llic person rc(|ues1ed to perform it fiduciarius, and tlio person to bo ])eTU'fitod 
by it Jideicominis.^ar ins. (2, note.) 

Tlie object oijidcicoiamhsa, Avhen originally introduced, Avas to benefit 
persons legally incapable of taking as lieirs or legatees. Augustus first 
gave them legal Aaalidity, by desiring the consuls to interfere to see them 
carried out.^ By degrees a permanent jurisdiction Avas established to main- 
tain them, under a special magistrate, the jmvtor Jideicommif^,^arins. The 
jiroceeding Avas always extf'a ordinem. No action Jay to enforce Jidei- 
comvLusa, but tlie magistrate interposed if he tliought it equitable to enforce 
them., (Tit. 23. pr. 1, note.) 

When first introduced, Jideico/nmism gave the maker of them a very 
wide range. lie could by them give to pereyrini, to a posthumous stranger, 
to an uncertain perso^, to Latini Juniani, and the whole inlieritancc to a 
Avoman jireventcd ly the lex Voconia from 1 icing instituted as heir; and 
the /C//C.S- caducarioi did not apply. But subsc(iucntly this latitude Avas re- 
stricted : fide/coj/miixm in favour of peregrini, postlmmous strangers, and 
uncertain persons Avcrc declared invalid, and the rules of the lex Fapia 
Foppeva Avere made to ^pply to them. A tutor could not at any time be 
given by 2 l Jideicommissum, (Tit. 23. p?. note.) 
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If a Jideicommiffsiim was made by testament, the testament must duly 
institute an lieir, or lliore v/ould be no one to carry out the fideicoinmissma. 
Originally tlic heir sold the inheritance to the Jideicommisfiarius^ the former 
binding the latter, by stipulation, to indemnify him against all claims 
in regard to the inheritance, and the latter binding the former to hand 
evcrytliing over {emptce ci vendiice liereditatis stiindationes), (Tit. 23. 3, 
note.) 

The Senatus-con.sultum Trebellianum protected the heir, by en- 
acting that, directly tl*’c lieir gave up the inheritance, all the actions for 
and against the inlicritance should at once pass to the fidcicommissarbis in 
the shape of actioncf: utiles, and the lieir be allowed to protect himself 
against all actions by an exception restitutoi liereditatis, (k) 

Senatus-consultum Pegasianuji. — But, though the heir was thus pro- 
tected, there Avas no inducement to him to enter on the inheritance. 
Accordingly the senatvs-consvltim Pegasianum was p.assed, wliicli per- 
mitted the heir to retain a fourth of the inheritance iigUAw^iJldcicohimibsarii 
as against legatees. Jideicommissarius, Avho had been placed by the 

senatus'-ronsalinm Treheliianma in the position of an heir, Avas noAV 
placed in the position of a legatee, or, to speak more strictly, of a legatarius 
pariiarius, that is, of a legatee Avho had a legacy, not of a thing, but of a 
sliare in tlie inheritance. When legacies of a share Avere giveh, actions 
belonging to the inheritance Avere l)roiight by, and against, the heir, but the 
heir stipulated that the legatee should contribute to all outgoings in pro- 
portion to his share, and bound himself to pay Avhat Avas due to the 
legatc‘e for his share. Similar stipulations Avero, subsecpiently to the 
senatus-coiisvlfmn Pegasianmn, made betAvecn the heir and the fidci- 
commis^ariiis (stijndaiiones partis ct ]>artc'), (5.) 

The scnalus-consultinn TrchelUanum Avas, hoAvever, still in force, for 
it operated (a) if the Jideicommissa did not exceed three-fourths of the in- 
heritance, and (b) if the heir refused to enter in spite of being sure of his 
fourth under the senatus-consultum Pegasianvm, the proctor made him 
enter, and then all tlie actions were transferred to, or against, the Jidei- 
commissariat!, and he Avas in the position in which he Avould have been if 
the heir had entered under the senatus-consultum Trehellianum. (G.) 

Justinian united the tAVo senatus-considta, retaining the name of the 
senatus-consultum Trehellianum, The heir Avas to retain his fourth, as under 
the senatus-consultum Pegasianum', but actions Avere to be brouglit by, or 
against the heir, or ^\q fideicommissarius, according to tludr sliarcs, as under 
the senatus-consultum TrehelUamim, so that the Jldeicommissarius Avas, as 
to his share, in loco liered’s. If the heir Avould not enter, he Avas compelled 
to do so, being protected against all loss, as under the scnaUis-consultum 
Pegasianum, The heir could, under Justinian, but could not previously, 
redemand the fourth if he had paid it over. (7.) 

If the heir had a specific thing given him to retain, ecjual in value to, 
or greater in Value than, a fourth of the inheritance, he retained it as if 
he had had a specific legacy of the thing, and all actions as to the Avhole 
inheritance passed to, or against, liho fideicommietsarius. If the specific 
thing to bo retained by the heir Ava& less in value than a fourth, then the 
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heir retained also enough to make up the foiirtli, and the actions for and 
against passed to the heir, as to the share retained to make up the differ- 
ence. (9.) 

A fdeicommi.^mrius might liimself he turned into a Jiduclarius^ and 
be requested to give up to another all, or a part, of wliat he received ; 
and he was not allowed, like the heir, to retain a fourth. (11.) 

Fidcicoi)imi,^sn might also be im]>oscd by a person about to die on his 
heredes ah inie^tato (Tit. 23. 10), eitlicr by a written or oral declaration. 
If, under Justinian, such an oral declaration was nnylc of liis wishes to the 
heir, beffore five witnesses, the proof was suflieieut. Hut if it was alleged 
to have been made before less than five witnesses, or Ix'fore none at all, 
the fidcicommU^aviu,^^ having previously sworn to his own good faith, might 
call on the heir to deny, on his oath, that the Jhlcicommi^mni had been 
made, as alleged. (12.) 

Fideicommhm of particvlar iJnngft. — An lieir or a k'gatec might bo 
charged by a ftdeicommhf^nm to give up a particular thing specified liy the 
testator (Tit. 21. })r.), and even a particular thing l)elonging to another 
person, the fidndanns being thus obliged, if he could, to buy it for the 
Jideicommissai'iufij or, if he could not buy it, to give its value to the fidei- 
commhmrins, (Tit. 24.) Freedom, too, mieht bo given to the slave of 
another person by a ftdeiconmiimwi, and, if tli(‘ Jhlut'iarius could not at 
once ])urcliasc the freedom of the slave, he must wait to see if any oppor- 
tunity of doing so might arise. The slave so on Franchised was the frecd- 
man of \\\q fideicoinmif^mrius, whereas slaves wbo received their freedom 
directly by t(‘stamcnt (and only those wbo were slave's of tlio testator, both 
at the time of his making the testament and at tlu' time of his death, could 
so receive their freedom) wore tlie freedmen of the dead man, and hence 
were called orctui. (2.) 

Codicils. — CodiciJli, or small tablets containing memoranda addressed 
to the heir, were held to create binding Jlde/cou/uii^stf in tlin time ol‘ 
Augustus, on the authority of Trehatius and baheo, (^I''it. 25. 2 )r.) If 
there was no testament, tlioy were binding on the //C 7 rs’ (th intedafo, (2.) 
If there was a testament, then being consid(‘red :ls atlsiclK'd to the testa- 
ment, they failed if it failed, but a testator could, by inserting in bis 
testament an express clause to that effect {rhdi^ida codicil larh)^ ])rovido 
tliat Ills tcf^ament should, if invalid as a testament, bo valid as a codicil. 
(Tit. 25. pr. note.) If the codicils were made bcTore the testament, and 
not confirmed by it, they were binding, miloss a contrary intention ap- 
])carcd in the testament. If made after tlie testament, and not con finned 
by anticipation in it, they were binding as creating but by 
codicils made before or after the testament, and confirmed by if, not only 
fidcicommissa could be created, but legacies given or a tutor apj)ointGd. (I, 
note.) 

No form was necessary for codicils. Theodosius enacted that they 
were to be made in the presence of five witnesses, wbo wcnc to subscribe 
them. If they were not so made, the fideicoinmiysuriuf^ might, having 
sworn to his O'wn good^faith, call on the heir to deny them on oath. (3, 
note.) 
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BOOK III. 

INTESTATE SUCCESSION. 

We now come to the second mode of acquiring universitatefi renim^ that 
is, intestate succession. In this there were three ranks : — 1, sid heredes\ 
2, aijmtti ; 3, in substitution for the gentiles of the old law, cognafL 

I. Sui IIeeedes. — When a person died intestate, which might happen in 
five ways, — (a) his having made no testament, (b) his testament not 
Ijcing legally valid, (c) its being revoked, or (d) made useless ])j change of 
status, or (e) no lieir entering under it, — ^the inheritance passed, ])y the law of 
the Twelve Tables, in the first place, to the sui hcredes (Tit. 1. pr. 1), i. e. 
the children natural, adoptive, or made legitimate, in the power of the de- 
ceased at the time of his death (2), or, to speak more accurately, at the 
time when it is established that ho died intestate (7) ; a grandson, how- 
ever, the son of a deceased son, both conceived and born after the grand- 
father’s death, but before the fact of intestacy becoming established, not 
ranking as a sxms hcres, as not having been connected with the deceased 
while alive by any tie of relationsliip. (8.) A cliild, however, might be- 
come a suns hcres^ though not in the power of the deceased at tlie time of 
his death, if he was a captive, and, returning subsequently to his father’s 
death, was made a suus heres by postliminy. (4.) And, on the other 
hand, a cliild, tliough in the power of the deceased at the time of death, 
might not be a suus heres-, for the deceased might be adjudged, even 
after his death, to have been guilty of 2 )erduelUo (treason), and then, as 
the fiscus took his estate, there could be no suus heres, (5.) Sui heredes 
were, under the old law, obliged to take the inheritance {nccessani), and, 
as they could take it without their knowledge or assent, the sanction of a 
tutor of a pupil, or of the curator of an insane person, was nbt required. 
All children, of both sexes, took equally ; more remote descendants per 
stirpes. (G.) 

The praetor, by giving the p)ossessio bonorum unde liheri, placed in the 
rank of sui heredes (a) emancipated children (9) ; (1)) if the emancqiatcd 
father was dead, grandchildren conceived after his emancipation ; (c) if tho 
de cujus was an emancipated son, his unemancipated children conceived 
before the emancipation (9, note) ; emancipated chilcLiv.n bringing into tho 
inheritance their property, and married daughters their dowry (9, note) ; 
(d) sui heredes restituti in integrum after a caj)itis deminutio. (9, note.) 
The praetor also preserved in their rank of sui heredes those who were 
improperly disinherited. (12.) 

Children given in adoption, or emancipated, and then giving them- 
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selves in arrogation, were, if emancipated by the adoptive father in the 
lifetime of the natural father, allowed by the prajtor to rank among lus 
8ui JieredeSj but had no claim on the inheritance of the adoptive father. 
If emancipated by tlie adoptive father after the deatli of tlic natural father, 
they had no claim on the inheritance of the adoptive father, and only that 
of cognati on that of the natural father. (10, 11. 13.) Under Justinian 
the adopted son ahvays, unless adopted by an ascendant, remained in the 
family of the natural father, and succeeded as a suus hcrcs to his adoptive 
father, if intestate, but had no claim to bo benefted by his adoptive 
father’s Ifcstament. (14.) 

A constitution of Theodosius permitted the children and descendants 
of deceased daughters to succeed to the portion their mothers would have 
received as suns hcreSy giving up one-third of it to other sui heredesy if 
there were any, and, if not, one-fourth to the agnail. (15.) 

Under Justinian these persons succeeded to the whole sliare of the de- 
ceased daughter, without any deduction. (1C.) 

II. Acjnati. — ^When there was no suits heres or any one called to rank 
with sui heredeSy or none who entiTed on the inheritance, then the inheri- 
tance passed l)y the law of the Twelve Tables to the nearest agnail, i.e. 
those related to the de ciijus through males by birth or adoption (Tit. 2. pr. 
1, 2) ; by i^iarcst being meant nearest at the time when thefact of intestacy 
was established. (G.) If the* nearest agnatas did notenter, or if there were 
more than one in the same degree*, then if none of the nearest agnail (5) 
entered, the inheritance passed, not to more remote agnail, but at once to 
the cognati or Idood relations, among whom the more remote agnail wore 
included by the proctors. (7.) For there was no devolution among agnail, 
just as tliere was none among those called to rank with sul heredes. 
Justinian altered this, and permitted devolution among agnail. (7.) 

There are four special points to be noticed in the history of the 
changes made in the law of agnatic succession. 

1. The Position of Females, — The law of the Twelve Tables placed 
males and females descended tlirough males on an e(|uality. 'J'he media 
jtirlsprudentla, i.e. the opinions of the jurisprudents, excluded altogether 
females descended through males except sisters so descended (c•^??^Srt//^w/aea?). 
The prffitors allowed those excluded to come in as cognutco. Justinian 
restored thefn to the place they held as ugnataj imder the law of the 
Twelve Tables. (3.) 

2. The Position of Emancipated and Uterine Brothers and Sisters and 

their Children. — Under the old law such persons liad nothing to do with 
the aghatic succession. They were introduced into it under the later 
empire. Anastasius gave the rights of agnation to emancipated brothers 
and sisters, one-fourth of what they would have received if they had 
remained in the family being deducted. Their children remained cognati, 
Justinian gave the rights of agnation to uterine brothers and sisters 
and their children ; and subsequently admitted as agnail ^emancipated 
brothers and sisters, without deduction of a fourth, and their children. 
(4, note.) ^ 

3. The Position of the Ascendant^ — The ascendant had under the 
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old law no place in the agnatic succession, as he would take by virtue 
of his imtria potet>ia,9f unless the deceased descendant had been emanci- 
pated. If emancipation had taken place with an understanding that the 
nominal emancipator should take everything he got as patron in trust for 
the emancipating ascendant (and, under Justinian, every emancipation 
was taken to be made on these terms), then this ascendant took as patron 
in default of sul herede,^, but Justinian placed the brothers and sisters of 
the de cvjiis before him. (8, note.) 

Under the later, empire the goods coming from his mother to the 
de cujus passed (a) to his children and other descendants, (h) thbn to his 
brothers and sisters, and (c) to his father in preference to his grand- 
father. This too, under Justinian, was the order of succession to the 
pecuUum of a deceased son, except that here the rights given by the 2 >(itria 
potestas were so far preserved that the father took after, not before, the 
grandfather. (8, note.) 

4. The reciprocal Succession of 3fotJiers and Children. — The 
mother was allowed to succeed to her children by the senatus-consultam 
Trebellianum^ and children to their mother by the senatus-consultum 
Orphiiianuni. A summary of the details of the law, under this lu'ad, is 
given at page 284. 

III. CoGNAii. — After the sui Jieredes and the agnati camoj in the old 
law, the geniile^, or members of the same gens. But tlic succession of 
the gentiles became obsolete, and the praetor substituted the cognat ij that 
is, persons bound together by blood relationship. (Tit. 5.) The cognati 
included those who had undergone a capitis deniinuHo (1), i.c. crnanci- 
])ated children, and children in an adoptive family (3), collaterals by the 
female line (2), and children born of the same mother, l)ut of an uncertain 
father. (4.) Later legislation, as has been shown in the first four Titles 
of the Book, took many persons out of the rank {ordo) of cognati and 
made them rank with sui heredes or agnati, (1.) There was no limit to 
the remoteness in which agnation was recognised, but the prretor only 
gave iho 2 ^ossessio bonomm unde cognati to blood relations within the 
sixth degree, or, in the one case of children of a second cousin, to those 
in the seventh degree. (5.) The degrees of relationship of ascendants 
and descendants arc calculated by the stages of ascent or descent. There 
is a stage to the father or the child, a second to the grandftithcr or the 
grandson. The degrees of collateral relationship arc calculated by going 
up to and down from a common ancestor, and adding up the total number 
of stages. (Tit. G.) Justinian, altering the old law, so far recognised ties 
of cognation among slaves, that in the case of the parents and the children 
being enfranchised, they had reciprocal rights of succession, and the 
children were in the position of cliildren born in a regular marriage. (10.) 
It is scarcely necessary to add that among persons^ of the same natural 
degree (gradus) of relationship, those are preferred who belong to 
a higher rank {prdo\ i.c. who are or rank with sui heredes or agnati. 
( 11 , 12 .) 

Before quitting the subject of intestate succession, we have to notice 
two subsidiary points connected w^th it. (1.) The succession (modified by 
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the assignation) of fieedmen, and (2) the machinery by which tlie prcetor 
modified intestate succession, honomm possessio, 

I. Succession of Freldmen. — Under the law of the Twelve Tables 
the siti heredes of the freodman, including adopted children and a wife 
passing in mannm^ excluded the patron, who, and whose children, suc- 
ceeded only if there were no sni heredes^ and the freedman might make 
Avhat testament he pleased and exclude the patron. A froedwoinan, how- 
ever, being in the patron’s tutida, could only make a testament with her 
patron’s consent, and as she could have no mil hm^edea ho necL*ssarily 
succeeded to her if she died intestate. (Tit. 7. pr.) Under the ])ra'tt>rijni 
system, the pra*tor thinking it hard that the ])atron should be excluded by 
adojotive nw/ hercdi's, or a wife married in manu^ gave the patron jx^sses- 
sion of half the goods, whether the Ireedman died t(‘8tate or intestate ; the 
patron Ixdng still excliuh'd altogether by natural children, although they 
had passed (Uit of the fre(‘dman’s liimily, miless tluy were ])n)perly disin- 
herited. This change, howe\er, did not a])])ly in favour of a paii'ona or 
the daughter of a \ but by the lex ]\ipi<i women having 

the /w.s l<bero7'nni were ])laced on a level with men in this ves])ect. (1.) The 
lex Pdjdiii Popjxva also introduced a change' in favour of ])atx’ons. If a freed- 
man left a fortune of 100, bOO sesterces, and fi‘wer than thr(‘e childn'ii, tlu' 
])atron took«a virile part (i.e. half if there was one child, and a third if 
there w(*re two) of the inheritance, whether the fre(‘dman died testate or 
intestate. (2.) Justinian did away with all distinction between the fmirona 
and th(' patronun^ and between the libeiia and the libertuf^^ and rt'gulated 
the succession of freed persons as follows : — First cjime the children of 
the freedman (to speak only of a man), whc*ther in his powcT or not, or 
even if born before he was enfranchised. Then, if he had no cldidren, 
came the patron and his d(*scendants ; in default of these, the collat(Tals of 
the patron to the fifth degree. If the freedman had children, he could 
make any testament he pleased; if lu' had not, he could only mak(' Avliat 
testament he pleased if his fortune was less than 100 an ret ; if it 
was more, he must leave one-third to the ])atron. (J.) By a chang-e, sub- 
se(juent to the date of the Institutes, Justinian, in case the fr(‘edman loft 
no children, preferred the father and mother, the brothers and sisters of 
tlie decc'ascd to the patron. While, before Justinian, there were still 
Latini Junbaff, their goods were treated as jiecvluuii, which passed in all 
cases on their death to the manumittor — who could deal with it by 
testament as he jfieased, but by the senatus-confadtiwi Largifxnum the 
children of the patron, uidess duly disinherited, -f^ere preferred to extranei 
heredes ;*and by an edict of Trajan the rights of a ])atron wore restored 
at the death of a Latinus Juidanus, who was, against the will or without the 
knowledge of the patron^made a Komau citizen by im})erial rcsciipt. (4.) 

I. (A) Assignatioxn of Frledmen. — A patron Ijaving two or more 
children in his power (Tit. 8. 2) might, instead of allowing the goods of a 
freedman to go equally to all the patron’s children in the same degrtie, as they 
otherwise W(mld do ^it. 8. pr.), assign, by <n* witliout a testament, and in 
any terms (3), to any person in his power (2), a freed man or woman, 
so that after the death of the parent the person to whom the freed person 
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is assigned is alone considered the patron, and excludes all other children. 
(Tit. 8. pr.) But if the assignee died or was emancipated (Tit. 7. pr. 2), 
the force of the assignment was at an end. 

IT. Bonorum Possessiones. — The prastor placed the person best en- 
titled in possession of the hereditas^ in case the possession was disputed 
(Tit. 9. 1) ; and then in process of time regulated this admission as he 
thought best to amend, to correct, or to supplement the civil law (1); 
and usucapion ripened into ownership the possession he gave. The pos- 
sessor was ordinaril}?: protected by the interdict quorum houorum ; and to 
obtain this protection, the heir who had under the civil law ait indispu- 
table title often demanded the honorum possessto ; the praetor generally 
acting under his executive authority and giving possession according to 
his edict {poff^^esmo edicialis)^ and sometimes giving a special possession 
{possessio decretalis) after hearing the parties, and then sometimes only 
giving an interdict forbidding violent eviction. (1.) 

The various kinds of possession of goods are divided according as 
there was or was not a testament; out of ten kinds known before 
Justinian, two referred to testate, and eight to intestate succession. 

To testate succession belonged (1) possessio contra tabulas, given to 
children passed over; (2) jmsessio secundum tabvlasy given (but only 
after it had been ascertained that the possessio contra tabulas was not 
due) when the heir, under a duly made and valid will, wished for i)ro- 
tcction of the interdict quorum honorum^ when the pra?tor wished to uphold 
a testament defectively made, or in other cases, as that of the institution 
of a posthumous stranger, or of an heir under an unfulfilled condition. 

To hitc'^tate succession belonged eight, four relating to the succession 
of freemen, four to that of freedmen. A summary is given of these 
eight kinds of possession at page 301. If there was no one to whom 
possession could be given, the cerarium, or, later, the fiscus, took the 
goods. (3.) 

Out of the ten kinds of possession just mentioned, Justinian suppressed 
four of those relating to intestate succession, viz., the unde decern personae^ 
suppressed because under his system parents were themselves the manu- 
mittors of their children ; the turn quern ex familia, the unde liberi patroni 
patroufrque et parenies eorum, and the unde cognati manumissoris^ rendered 
obsolete by his system, and regulating the rights of patronage. He, how- 
ever, retained a kind of i)ossession, known to the previous law, though not 
reckoned in the ten ordinary kinds ; that, namely, uti ex legibus^ when 
poss^sbion was given in pursuance of a direct enactment, as, e.g., when the 
patron shared with the cliildren of the libertus under the lex Papia 
Poppeea. (7.) 

Pos‘^ession of goods had to be demanded by parents and children 
within a year, and by all others within a hundred days of the time of their 
knowing of their rights (8. 10), dies utiles alone being counted. (9.) If 
not demanded, then the rights of possession of the person not demanding 
at the time fixed, or refusing it, passed to those in the same degree, 
and if there were none, then to those in the next degree. (9.) Demand was 
made before a magistrate, and special terms of demand, da mihi lianc 
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possessionem, were necessary, until Constantius permitted any terms to be 
used, and Justinian did away mtli the necessity of an application to a 
magistrate. If a person having, as civil heir, right to demand possession, 
did not demand it, and the next in the order of pra 3 torian succession 
did, after the delay had expired, demand possession, it was given him, but 
only sine re as opposed to cum re : he got tlie technical possessh, but not 
an interest in the goods conclusive against the heir. (1(K) 

System of the Novels. — In the years 543 and 547, by the 118th and 
127th Novels, Justinian introduced a totally new Scheme of intestate 
succession, a summary of which is given at page 306. 

Other Modes of acquiring a Universitas Rerum. 

We now pass to the four remaining modes by which a vniirrs/f<ts 
rejnim was acquired, in addition to testamentary and intestate succes- 
sion. 

i. Arrogation. — The first is arrogat ion, which is sjiccially mentioned aa 
forming part of the customary law. (Tit. 10. pr.) By arrogation all the 
property and all tlie debts due to the am)gatcd passed to the arrogator, 
excejit only those things which Avere extinguished by the copitis ilcminutio 
which arrogiftion involved, such as the rights of agnatiou, and the siTvices 
which a freedman liound himself by oath, as the ])ric(‘ of his IVei’dom, to 
])ay to the patron, and which, bc'ing jiersonal to the j)atron, were extin- 
guished a the ])atron was arrogated. (1.) The arrogator was not bound 
to pay the debts of the arrogated, just as a paierftmiUaH was not bound 
to ])ay the debts of the son; but the projierty of the arrogated an as made 
aiisAverable, the pra?tor, by a sort of veMitutio in integrum, allowing the 
creditors to proceed as if the arrogation had not taken jilacc against the 
arrogated, and unless the arrogator sjitisfied them the ])i*a‘lor ,”a\(‘ ll)(‘m 
])OssGSfeion of the goods and allowed them to be sold. (3.) UndcT Justinian’s 
legislation, if any pro])erty was acquired liy the arrogiit(‘d from any 
source excejit the arrogator, the usufruct only AN^ent to tlie arrogator, and 
if the arrogated died, the projicrty in it j)a,ssed to tlie childr(‘n, and .if 
none, to the brothers and sisters of the deceased, and only in default of 
them, to the arrogator. (2). What is said of arrogation as a mode of 
acquiring a ultiversitas rernm is true of the conoentio in wanuni of a 
wife under the old laAv. (1.) 

ii. Bonorum AnDicno. — The mode next noticed of acquiring a vni- 
rcriiitas nrum is the hotionnn addiciio, introduced by a constitution of 
Marcus .iurelius. (Tit. 11. pr.) If a testator (even by codicils) gave 
liberty to any slaves, then, after the inheritance had been succ(*s^ively (4) 
rejected by the heredes ex y^ininento, the heredes ah intest ato, and the /isms, 
any of these slaves, or, under a constitution of Gordian, any one else (1), 
might apply to have the goods given over to him {bonorum addictio), on his 
undertaking to satisf}^ the creditors in full, the application bemg enter- 
tained both in favour of liberty, and to spare the deceased thf' disgrace of 
a sale of his goods. (2.)* The slaves enfranchised by the testament 
were, Avhen manumitted, the slaves of thS deceased {orcini), unless there 
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was only a fiduciary direction to manumit them, or the slaves had 
agi-eed to be the freedmen of the person to whom the addictio was made. 
The constitution further directed that even when, in such a case, the 
fiscus accepted, the directions as to liberty should be carried out. (1.) If 
a person while under twenty-five years did not accept as herea ah intea^ 
tato an inheritance, and liberty was acquired by the addictio honorum^ then, 
although when he was twenty-five he might be reatitufus in integrum and 
accept, yet the liberty once given could not be taken away. (5.) Justinian 
extended the addicfio to cases where freedom was given not bj^ testament 
hut inter vivoa 01 mortia cauaa (6), and also provided that the addictio might 
be made after a sale by the creditors had taken place, if the appli- 
cation was made within a year from the sale, which was then rescinded ; 
and that a composition accepted by the creditors, or only enfranchise- 
ment of some of the slaves directed to be enfranchised, should be accepted, 
if necessary, as satisfactory ; and that if those entitled to apply for an 
addictio did not all apply at the same time, the first applicant should have 
the possession. (6, 7.) 

iii. Bonomm Venditlo, — The mode next noticed of acquiring a nni^ 
versitaa rerum is the honorum venditio^ one of the praitorian modes of 
execution by which a transfer of the entire property of a debtor was made 
to the person who, in consideral ion of receiving it, would p^y the largest 
proportion of the creditors’ claims. A summary of the mode in which, 
and the circumstances under which, this process was carried out, is given 
at page 312. In the time of Jiistinian this process had become obsolete, 
and the goods of the debtor being handed over to the creditors, were sold 
by them separately as occasion might offer {honorum distractio). (Tit. 
12. pr.) 

iv. Forfeiture under the Senatus-Consultum Claudianunu — A univer- 
sitas remm was acquired under the aeuafus-consuJtum Clavdkumm, when a 
free woman was denounced three times by the master of a slave as having 
formed a disgraceful connection with the slave. A magisterial decree 
reduced her to the condition of an ancilla, and she and her property 
passed to the owner of the slave. If it was a freedwoman who formed 
such a connection, she })ecame again the slave of her patron, unless he 
had assented to her conduct, in which case she became the slave of the 
owner of the slave with whom she had disgraced herself. Justinian 
abolished all this as unworthy of his empire. (Tit. 12. 1.) 

Obligations. 

We now pass to obligations. A summary is given in the text, at p. 314, 
of the meaning of the term obligation, and of th'^^main features of Jioman 
law with regard to the sources of obligations, contracts, culpa^ interest, 
and the actions attached to obligations. 

Of the ten recognised heads of contracts, the ^rst noticed are those 
made re, ' 

CoNTKACTS Re. — There were four kinds of contracts made re, i.e. by 
the delivery of the thing, mut%\um^ commodatum^ dejgoaitumy ingnus. In 
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mntuum the receiver became the owner, in pi gnus he became the possessor, 
in commodatum and depositum he became in possessions of the thing 
delivered. (Tit. 14, pr.) 

Mutuum , — ^Here the deliverer of the thing makes over the thing as tho 
property of the recipient, who by receiving it binds himself to return an 
exact equivalent in generSy and who, if he fails to do this, can be sued 
by a condictio certi (1), although the thing handed over to him may have 
perished through mere accident. (2.) 

Commodatum, — Here the deliverer gratuitously puts the recipient in 
possession of a thing which the recipient wislies to make use of. As it is 
the recipient who benefits by the contract, ho has to take the care of it 
which a bonus paterfamilias exercises, and not merely the care lie takes of his 
own property, but ho is not answerable if tlie thing is lost through causes 
wholly beyond his control, lie can, wlien the term for which the thing 
was lent has exjnred, be made to restore tliis identical thing or its value 
by the actio commodati directOy having in turn an actio commodati corf- 
iraria (both actions being bonce Jidei) for any extraordinary expensi's or 
for losses through the fault of the deliverer. (2.) 

Depositum . — Here the deliverer for his own benefit puts tho recip'amt 
(who receives gratuitously) in ])oss<*ssion of a thing which tho deliverer 
wishes to ha^e kept for him. The recipient, as he is conferring a benefit, 
is answerable not lor carelessness, but only for negligence so grejit as to 
amount to fraud. When, however, the deposit was made in circumstances 
of sudden calamity, as fire, shipwreck, the recipient had to pay double the 
value of the thing if lost through his negligence. The identical thing 
can be reclaimed at any time by the deliverer, and must not be made use 
of by the recipient. The deliverer had the actio depositi directa for tho 
restitution of the thing, and the recipient tho actio depositi contraria (both 
actions being bon(V fidei) for all ex])enses incurred and losses sustained 
through the fault of the deliverer. (»1.) 

Pignus . — Here the deliverer, the debtor, puts tho recipient, tin* creditor, 
in possession of the thing ; but the credit or cannot make use of it, and al- 
though he may ap])ly tin* fruits in reduction of j)rincipal,h(* ciinnot take them 
except ]>y special agreement for interest. The creditor was bound to use 
the diligence of a bonus paterfamUtas^ but ho was not liable for loss by 
accident. The creditor was com]>elled by the actio pignei'atHia directa 
to restore the thine: when his claim was settled, and could bring the 
actio pigneratitia contraria (both actions being hona^ fidei) to recoup 
Inmself for expenses and for losses caused by the debtor. 

Contracts siade Verbis. — There were two forms of contract made 
verbisy besides stipulations known to the old law, but obsolete in the time 
of Justinian, the dictio ^otis and tho jurata promissio liberii (Tit. 15. 
pr. note) ; but it is only of stipulations that any notice need bo taken. 

Stipulations. — Stipulations were a form of unilateral contract, in which 
the stipulator or questioner asked the prornissor whether lie would enter into 
the engagement proposed, and on the promisor replying that he would, the 
contract was complete. Originally tho peculiar words, spondesnCy spondeoy 
could only be used by Roman citizens, bTit in later times no special form 
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of words was necessary as long as there was a question and an answer. 
(!•) 

A stipulation may be made simply {pure\ or may be modified, either 
with reference to a term {in diem\ or by being subjected to a condition. 

When a stipulation is made in dieniy as to give on a future day named, 
the interest in the stipulation is at once fixed {cessit dies) ; and if the 
promissor pays before the day named, he cannot get his money back : 
but the time for enforcing the obligation does not come {non venit dies) 
until the whole of the future day fixed has expired. (2.) If person 
promises to give in a distant place, a delay sufficient to make the execution 
of the promise possible is implied. (5.) Lapse of time was not a means 
recognised by law for the extinction of an obligation or promise to pay 
so much to a man every year while he lived: it was therefore theoretically 
never extinguished, but the heir of the stipulator would be prevented by 
an exception from enforcing the promise after the stipulator’s death. (3.) 

When a stipulation is made conditionally, the interest of the stipulator 
is not fixed till the condition is fulfilled. He has only a hope that the 
thing will be owed to him, but this hope {spes dehitum iri) passes to his 
heirs, and they can enforce the contract when he could have enforced 
it. A promise to give if a man does not do something in his power is 
equivalent to a promise to give when he dies, and, as he nfhst die some 
day, is made in diem, (4.) If the condition relates to past or present time, 
the knowledge of the parties as to the event is immaterial. Either the con- 
dition has not been fulfilled and the stipulation is of no effect, or it has been 
fulfilled and the stipulation can be enforced at once. (6.) Where the 
promise is to do something or not to do something, the proper course is 
to fix in the stipulation the penalty to be paid if the thing is not done or 
is done, as this avoids uncertainty as to what amount ought to be paid for 
the breach of promise. (7.) 

Co-stipulators. Co-promissors. — A verbal contract might be made so 
that more than one person should be joined in the stipulation, the pro- 
missor undertaking to give to each, or in the promise, each promissor 
answering affirmatively the question. These contracts might also be made 
so as to create joint creditors or joint debtors (Tit, 16. pr.), and one 
promissor might answer so as to bind himself simply ; the others in a 
modified manner. (2.) The thing was due to each co-stipulator and from 
each co-promissor. If the thing was given by or to any of the joint 
parties, the obligation was at an end. If one co-promissor ceased, as by 
demmutio capitis^ to be bound, the other co-parties remained bqund. If, 
however, an action was brought on the contract, then the obligation was 
at an end, but, under Justinian, if the co-promissor sued could not pay 
entirely, the others might be sued for the deficiency. (1, note.) The co- 
promissor who had paid all could recover their shares from the other joint 
debtors, either as a partner, if there was a partnership, or if not, by so 
paying, of by the law allowing him to feign that he>had so paid, that the 
actions of the creditors were made available for his benefit. (1, note.) 

Stipulations o f slaves. — A slave can stipulate (though he cannot pro- 
mise) for his owner (Tit. 17. pr.^), whether he names his owner or not (1); 
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and if a slave stipulates after his owner’s death and before the entry of the 
heir, he acquires for the inheritance (Tit. 17. pr.) He may stipulate, 
however, for a personal right for himself, as for leave to cross a field, but 
he exercises this for his master’s benefit. (2.) When a slave is held in 
common, he acquires for his joint owners in proportion to their interests 
in him, unless he is acting by the orders or in the name of one only of 
them, or unless the thing cannot be acquired, as, e.g., if it is already owned 
by one of his owners. (3.) 

Division of Stipulations, — Stipulations may be divided according 
as they are voluntary or not. (Tit. 18. pr.) Those that are not voluntary 
are, 1, judicial, required by the judge; 2, prtEtorian, required by the 
praetor or aedile ; 3, common, required properly by the praetor, but 
often, for the sake of avoiding delay, by the judge. Instances of tlioso 
required by the judge are the security required de dolo, that a thing shall 
not be restored, if injured by the defendant’s fault, without compensation, 
and de persequendo servo, that a defendant will pursue or pay the price 
of a slave the subject of litigation, who has, through the defendant’s 
fault, escaped out of the defendant’s possession. (1.) Instances of those 
required by the praetor are damni inferti, security against apprehended 
injury, and legatorum, security by the heir that he will pay the legacies. 
(2.) Instances of those required sometimes by the pnetor, sometimes by 
the judex, are rem salvam fore pupillo, security for the property of a 
pupil, and de rato, that a principal will ratify what the procurator does 
for him, (4.) 

Stipulationes inutiles. — Stipulations are invalid for various reasons, 
which may be classed under the following heads : — 

1. On account of their object, as when the stipulation is for (a) a thing 
that does not or cannot exist (Tit. 19. pr.) ; or (b) for a thing of wlxich 
the stipulator has not the comrnercium, as for a res sacra or a freeman ; 
and in such cases the stipulation is invalid at once, though the tiling 
may afterwards become such as he is capable of holding, and the stipula- 
tion becomes void if the thing, without the fault of the promissor, becomes 
such as the stipulator cannot hold (2) ; (c) for a thing belonging to 
the stipulator or in case it may belong to him (2. 22) ; or (d) ex turpi 
cansa, as to commit murder. 

ii. On account of the persons by, for, or between whom they are made . — 
1. Stipulations are invalid when made by (a) dumb or wholly deaf 
persons (7) ; (b) madmen (8) ; (c) an infant pupil ; or (d) a filius- 
famillcm below the age of puberty. (9. 10.) 

2. Stipulations are invalid when made for (a) a third person other 
than a person in whose power the stipulator is. (4.) But such a stipu- 
lation may be made Vfrfid by adding that, if payment to the third person 
is not made, a penalty shall be payable to the stipulator (19); and 
whenever the stipulator has an interest in the payment to a third person 
being made, as if It is a co-tutor who on retiring stipulates, to save him- 
self, that the property of the pupil shall be safel/ administered by the 
remaining tutors, or if ^he third person is a procurator or creditor of the 
stipulator, the stipulation is valid. (20.3 If a stipulator engaged for pay- 
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ment to himself or another, payment to the other extinguished the obliga- 
tion. If he stipulated for payment to himself and another, he can recover half 
the sum stipulated for. (4.) (b) The stipulation was also invalid if the 
promise was so made to bind a third person as that this third person 
should give or do something (3. 21); but the stipulation might be made valid 
either by the promissor promising that he would manage that the third 
person gave or did the thing, or that he himself would pay a penalty in case 
the third person did not give or do the thing. (3. 19.) 

3. Masters cannot stipulate with their slaves, nor fathers wjth their 
children in their power. (6.) 

iii. On account of the manner in which they were made. The parties 
must consent to the same thing (5. 23); and if several things arc included 
in the question, the promissor is, unless he gives a general assent, only 
bound as to those things to which he bound himself by his answer. (18.) 
The question is inferred from the record of the answer in a written docu- 
ment embodying a stipulation. (27.) 

iv. On account of the time or the condition subject to lohich they are 
made, (a) Time, — A stipulation was invalid that a thing should be given 
after the death of the stipulator or the possessor, because the right to have the 
engagement performed would then accrue not to the party to the contract, 
but to his heirs, who were in the position of third persons. (13.) An engage- 
ment to give the day before death was equally invalid, as until the death 
occurred it could not be known when the day Avas. (13.) But an en- 
gagement to give at the time of death was valid, as the performance was 
considcTed to become due before the heir occupied his position as heir 
(15), and a stipulation to give after the death of a third person was valid 
as being merely an uncertain tenn. (10.) A preposterous stipulation, 
that is, if something happens to-morrovr, will you give me to-day, was 
invalid. Under Justinian, however, all the causes of invalidity under 
this head and as to the time of death were removed. (13, 14.) 

(b) Condition. — An impossible condition makes a stipulation void, but a 
stijnilatiou is valid and the thing is due at once, if it is given in case an 
impossible condition is not performed. (11.) The heirs of the stipulator 
and the promissor could sue and be sued if the condition of a properly 
made conditional stipulation was fulfilled after the death of^ the party to 
whom they were heirs. (25.) 

Fidejussoiies. — The general term for becoming surety was intercession 
and the principal modes of inter cessio were (1) adpromission (2) fidcjussio, 
(3) giving a mandate credendcp pecunicPy and a subsequent 
tutce pecuniccy an engagement to pay the ascertained debt of the principal. 
The Institutes only treat of fidejussores. The corei stipulandi et pro- 
mittendiy mentioned in Title 16, were parties to thie same verbal contract. 
But it was also possible for persons to enter into a contract as accessories 
to the principal contract. If one of these accessories, or the princij)al, was 
sued, no fulther action could, until Justinian’s time^^be brought by the 
creditors against thos« not sued, the debt being extinguished by the litis 
contestation and payment to the accessory of the i?reditor was a good pay- 
ment as against his principal. (Tit. 20. pr.) 
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In stipulations there could be added an adstipulator, and the prin- 
cipal use of adding one was, before procurators were recognised, to put a 
person in the position of a procurator, and after procurators were recog- 
nised, to make valid a stipulation for something after the death of the 
stipulator. The rights of the adstipulator did not pass to his heirs. 

The adpromissores {spons^res^ if Koman citizens, Jidepromissores^ if 
peregrini) might bind themselves for as much as, or for less than, their prin- 
cipal bound himself, not for more. Their heirs were not bound, and they 
had agaypist their principal an actio mandat i. Several laws wore made for 
their protection. By the lex A puleia any one of thein who had paid the 
whole debt could recover all beyond his share from the others by an actio 
pto socio. By a law of uncertain name the creditor had to give notice 
beforehand for what amount he was going to exact security, and how 
many accessories there were to be. By the lex Faria the obligation was 
only binding for two years, and the amount of the liability of all was 
divided ecpially among all living when the guarantee was enforcc'd. Tlie 
lex riihlilia gave a si)ecinl privilege to rpoir^ores (not jidepromissores)^ 
allowing them, unless reimbursed in six months, (a) to bring against their 
principal a sj)ecial action, actio depensi^ and to recover ilouble if lie dcaiied 
his liabilitj^, or (b) to take liis person in exc^cution. The lex Corndia pro- 
vided that no one should land himself for the same debt or to the same 
creditor, in the same year, for more than 2(),0(H) sesterces. 

Tlie lex Cornelia applied, ]iowev(‘r, not only to adprajnis.^07'es^ bnt to 
Jidejnssores, which marks the first introduction of a form of siiretyshiji 
which, at last, sujiorseded entirely the use of adpromirrores. They/dd- 
jussor bound himself by saying in Latin or in (Jreck (7) that he also 
ordered the thing on his faith, but no strictness of the formula was Ik'I’O 
necessary. Like the adpro7nisf<or, ihQ jidcjnfisor could not bind himsc'lf for 
more than his principal (5), and had an acti(7 niandatiy or, if he had 
intervened without the j)rinci])ars authority, an actio 7iegoiioru7n jus- 
toi'uniy against the princi])al for what h(‘ ])aid for him. ((>.) 

The advantages of having jidejussorer over adprouarrores were (a), 
they could be used to guarant(^e any kind of obligation, including obli- 
gations arising out of delicts and natural obligations, whereas adp7U)inis- 
.soi'c'i could ^ouly guarantee verbal contracts, (b) The fidejussor liound 
his heirs, the adpromissor did not. (2.) (c) There was no limit to tlie time 
during which fidejussores were Viound, whereas adjn-omissores were only 
bound for two years from the time when the obliL^ation could have b(*en 
enforced against them. (2, note.) (d) The fidejussto might be made 
lieforehand to guarantee a principal contract not yet made — adpromissio 
could not. (3.) 

The fidejussores w<A’e each liable for the whole debt, and one wlio paid 
had no means of making the others contribute, exce])t by taking advan- 
tage of the benefichm cedendaruni actiommiy that is, the surety wlio was 
willing to pay in lull could repel the creditor by an excepfio dolt maliy 
unless the creditor would cede his actions to the« surety who paid him ; 
and, by means of these«actions, the surety could force the principal, or his 
co-sureties, to pay him what he was entitled to receive. Hadrian, how- 
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ever, enacted that, if any fidejussor was sued, he should have what was 
termed the henefidum divisionis, i. e. he might force the creditor to divide 
his demand among all the fidejussores who were solvent at the time of the 
litis contestatio ; but the fidejussor must make this demand formally, since 
the henefidum did not take place ipso jure, as the provisions of the lexFuria 
did in favour of adpromissor es. And it might still be more to the interest 
of the surety to take advantage of the henefidum cedendamm actionum, 
as he thus took over any property pledged to the creditor, and might 
satisfy his claim in this way. (4.) ^ 

Justinian introduced what was termed the henefidum ordinis, by which a 
surety might require that the principal should be sued first, and the sureties 
only called on to pay what could not be recovered from him. (4, note.) 

By the senatus-consultum Velleianum women were forbidden to bind 
themselves for another person. (Tit. 20. pr. note.) A fidejussor who 
signs a writing (cautio), by which he binds himself as fid^ussor, is taken 
to have gone through all the necessary forms. (8.) 

Contracts made Literis. — A contract was made Uteris when an entry, 
expensiJatio, under the name of the debtor, was made in the ledger (codex) 
of the creditor with the assent of the debtor, to the effect that the creditor 
had paid, and the debtor received, a certain sum of money. The best 
evidence of the assent of the debtor was his making a corresponding entry 
in his ledger, but this was not necessary. As the contract was for a sum 
certain advanced, it was enforced by a condiciio ; and as the remedy by 
condictio was a short and simple one, other debts, as e. g. what was owing 
under a sale, were changed by novation into debts due under a literal con- 
tract (transcr/ptio a re in personam), by the debtor owning to having 
received as a loan the sum due from him on the sale ; and, in the same 
way, the debtor might take, under a literal contract, the debt of a third 
person (transcn'ptlo a persona in personam), by assenting to an entry that 
he, the debtor, had received a loan to the amount of the sum owed by the 
third person. 

Contracts literis were peculiar to Roman citizens. Peregrini had as a 
substitute syngraplicp, signed by both parties, and chirographa, signed by 
the debtor only. These were not merely documentary eviden’ce, but were 
writings on which an action could be brought, as opposed ^to cautiones, 
which were mere records of the transaction until Justinian’s time, when 
the distinction was done away, and an action could be brought on any 
document stating that a sum was due, unless there was also a formal 
verbal contract ; for if there was a stipulation, this was always looked on as 
the contract, and the writing was only evidentiary. Although a debtor had 
admitted in writing a debt as due from him, he might, during five years (re- 
duced by Justinian to two), plead the exceptio non^imer'atm pecunice, and 
make the creditor prove that he had really paid the money ; or if the 
debtor could show that he had not had the money, he could ask to have the 
writing, on t<rhich he was sought to be charged, givemup to him. After 
the five, or two, years' had elapsed, the debtor was conclusively bound by 
any written admission of debt, but, imder Justinkn, the debtor, by going 
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through certain forms, at any time during the two years, might get his 
exception naade perpetual. 

Consensual Contracts. — We now come to the four kinds of contracts 
made simply by consent. No writing nor earnest is necessary ; they may 
be made inter absentes^ and all give rise to bonce Jidei actions. They are 
all bilateral, i. e. both parties are bound by them, whereas contracts under 
the three former heads were unilateral, except so far as coimmdatam^ dej>o- 
situm, and pignus might give rise to actiones contrarian These four kinds 
of contract are sale, letting and hiring, partnership, and mandate. (Tit. 
22. pr.t 

i. Sale. — The contract of sale is formed as soon as the price, i. e. a 
definite sum of money, not anything else than money, is fixed on. Earnest 
(arrhce), previously to Justinian, only served as a proof tliat tlio contract 
had been made. (Tit. 23. pr.) 

Justinian made two changes. 1. If the parties chose to reduce their 
contract to writing, which they need not do, he enacted that they sliould not 
be bound until it had been reduced to writing, and one of thrive conditions 
had been fulfilled: viz. that the writing was (a) written l)y the partit's, or (b) 
signed by them, or (c) formally written by a notary. 2. The ('arnost(r/;T//u’), 
instead of a proof of the contract, Ix'came a incaaui’c of damages for not 
fulfilling the contract, whotlier written or unwritten, the purchaser for- 
feiting the earncbt if ho retracted, and the seller if he rotract(‘d Ibrfciting 
double. 

The thing sold must be defined in some way, but it might be defined 
in many ways, as, e. g. by selling at so much a head the fish to be eaiight 
on a day, rei t<per(ii(e emjUiOj or the chance of the whole take of fisli on a 
day, spei emptio, (Tit. 23. pr.) 

The price must be fixed and certain. If a thing is sold at the price 
at which Titius shall value the thing, Justinian decides that if Titius does 
fix a value this is a contract of ailc : but, if he does not, there is no con- 
tract of sale. (1.) 

The price must be in money, or else the contract is one of exchange 
{permvtatio), not sale, the dificrence being that, if a contract of sale 
was made,, the consent was the basis of the contract, but in exchange the 
contract was made re, by the delivery of one thing in exchange for which 
the other filing was to 1 )e given. 

The duties of the seller were, 1, to deliver the tljing and to give lawful 
and undisturbed possession of it (not to give the dominion of it). 2. To 
recompense the buyer, if evicted. 3. To secure the buyer against secret 
faults. If secret faults were discovered, the buyer might, at his option, (a) 
J.)y an actu) tvetimatoria, recover damages, greater or less, according as tlie 
seller knew (or did noj know) of the faults, or (b), by what was redhihitio, get 
the contract rescinded, and return the thing to the seller. But this was not 
all. In order to fortify himself, the buyer frequently exacted by stipulation a 
promise from th^ seller that he would give him the doriiinimi, and that, if 
the buyer was evicted, he would pay him doul^e the purchase money. 
After the use of this^ fortifying stipulation had become familiar, it was 
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held that custom so far imported such a stipulation into the contract, 
that the buyer, who had not demanded such a promise, and who, there- 
fore, could not sue ex stipulatu if evicted, yet, if evicted, could, in the honcp 
jidei actio of emptio^ recover double the purchase money, on the ground 
that the seller ought to put the hirer in as good a position as if the stipu- 
lation had been made. 

Tlie Imyer was bound, 1, to make the seller the receiver of the money 
fixed as the price, and, 2, to pay interest from the day of receiving the 
thing until he paid the^price. (2.) 

The contract of sale was complete when the price was fixed, but the 
thing sold remained in the ownersliip of the seller until he delivered it. 
If, after the sale was made, the thing bought improved in value, the buyer 
profited, and if it lost in value without the fault of the seller the buyer had 
to take it as it was. The risk, after the price was paid, was that of the buyer, 
and if the thing was wholly lost, by some cause beyond the control of the 
seller, the loss fell on the buyer, not on the seller, although the seller was 
the doniinufi^ while generally it is true that ref< domino per it. But then the 
seller had to take the care of a good paterfamilias of the thing while it 
was in his custody, and, if he did not, the buyer could sue liini for da- 
mages, and, if the seller chose, he might take even a further responsibility 
and specially engage to be answerable even beyond the measure cf rc'spon- 
sibility of a homis j)atei famiIiaSf as, e. g., that a slave purchased should not 
in any case escape out of his custody. If the thing, while retiiined l)y the 
seller, was injured, or stolen by a third person, the seller had to cede to 
the buyer the action which, as dontinu^^ ho had against the wrong-door 
or thief. (3.) 

The contract of sale might be made to be fulfilled on a condition hap- 
pening, or to be at end on a condition happening, or with a subsidiary agree- 
ment added to it, such as (a) that it might be rescinded if the seller had a 
better offer before a given day {in diem addictio\ or (b) a lex comm}s<^oua^ a 
general agreement for the rescission of the contract, if not executed, this 
agreement being specially used to enable the seller to get back the thing 
if ho h.'id delivered it, and was not paid by a certain day. A sc'ller could, 
under Justinian, have a sale rescinded, or the difference made up to him, 
if ho liad sold for less than half the value, (d.) 

If the seller knowingly sold something that cannot be sold, as a res 
publica, or a fi’eeraan, the buyer could recover from the selhT all ho had 
lost by entering into the bargain : he could, e. g., get interest on his pur- 
chase money. 

The honmfidei actio of the buyer was termed ex empito or emjdi, that 
of the seller ex vendito or venditi, (5.) 

ii. Lktting on Hire. — The contract of letting^ and hiring (locatio- 
conductio) is the second of the consensual contracts, and was formed as 
soon as the price of the letting {merces^ was fixed. The three heads of 
this contract were, 1, locatio-conductio rerum^ when oi^ person let and 
another hired a thing 2, locatio-conductio opcmrww, where one person 
let his services and another hired them ; 3, Igcatio-conductio operis 

faciendij where one person, the loct^torj delivered over a thing, to have 
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something done to it for a price, by another person, the conductor, (Tit. 24. 
pr.) The price must be fixed, but might be left to be fixed by another 
person, but if no price was fixed the contract was not technically one 
of locatio-conductio, but was an innominate contract. Tlie price must 
be in money, and so if one man lets his ox in exchange for the hirer in 
turn letting his ox to tlie first letter, this is not locatio-conduciio, but 
an innominate contract. (2.) Km]>h} teusis, which resembles sale in re- 
gard to the largeness of the interest passed by it, and locaiio-conductio in- 
asmuch as the property still remains in the creator of the em])hy teusis, 
was declared to be a se])arate form of contract by Zeno. In the absi'iice 
of special agreement to the contrary, the risk in emjdiyteusis of a total 
loss fell on the owner, the risk of a partial loss fell on the occu])ier. (3.) 
If a man giv(‘s lus gold to a goldsmith to ]ia\e rings made of it for a fixed 
price, this is locdtio-cond actio ; but if the rings are to be nuule of the gold 
of the goldsmith, it is a sale. (1.) The hirer lias to bestow on the thing 
liircd the caro of a bonus paterfuniilia'^^ but fortuitous loss falls on the 
owner, that is, the letter; a distinction being tlius established l>etwe(‘u the 
contract oi locatio-coudactio and that of siil(‘, where the risk of fortuitous 
loss is not with the donna as, the seller, but with the liuyer (o), who still 
remained poss( ssor in tlio eyes of the law. The duties of the letter 
were, 1, fo give the hirer the fr(‘e use of the thing; 2, to guarantee* liim 
against eviction; 11, to reimlnirsc* him for m'cessary or useful (‘\])ensi's. 
Tlie duties of the hirer w(‘re, 1, to give the care of a honas pat crj a an hits 
to the custody of the thing; 2, to give tlie thing up when the t(‘rm of 
hiring was at end ; and, 3, to pay the agreed price of hiiing. (Tit. 24. 
pr.) 

Tlie contract was terminated, 1, by the death of a jierson wlio liad 
contracted to let out his jieisonal services or who specially was to do a 
thing; but it was not terminated in other cases by tlu* death of llie locator 
or conductor, the contract passing to tlic heirs of each; 2, by the sale 
of the thing, the conductor having a riglit to damages against tin* locator 
for being tuined out, but having no title to hold against a jmrehaser; 3, 
by rent lieing two years in arrear ; or by gross misuse on the pari of the 
conductor 4, by the locator having indispensable need of it; and, 5, 
by the conductor Ix'ing prevented from getting benefit from it, as by 
armed force, (fi, note.) 

The hirer actio condacti', the letter had, 1, the actio locati, and, 

2, a real action, actio Serviana, by which he was enabled to seize on the 
farming instruments of the hirer of land if rent was not paid ; and, 3, 
could apply for the interdictum SaJvianum, by which he got possession of 
things pledged for the rent of land. (Tit. 24. pr.) 

iii. Pa aTNrusniP.-#~The third kind of consensual contracts, partnership, 
may be considered under the following heads : — 

1. The objects of the partnership. — Partnership might be (a) univer- 
somim honoTum (tjpivoTrpa^ia), of everything belonging or aocruiiig to each 
partner in any way, and goods belonging to the ipartners at the time of 
the contract passed to ^11 without delivery ; (b) universoi-um quai ex quoestu 
veniunt, of things acquired in the cour^ of business, but not of inheritances, 
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legacies, &c.; (c) negotiationia alicujua; (d) veetigaiis, for farming the 
public reyenues ; (e) rei unius. (Tit. 25. pr.) 

2. The shares of the partners. — In the absence of special agreement 
each partner has an equ^ share in the profit and loss. (1.) But they 
may agree that one-third of the profits and one-third of the loss shall be- 
long to one partner — or one may have the profit after a balance has been 
struck and not be responsible for loss — or one may contribute money and 
another only services ; but a leonine partnership, by which one partner 
took all the profit, was, not permitted. (2.) If a share of gain is assigned 
to one partner, he has, in the absence of special agreement, to take an 
equal share of loss. (3.) 

3. The dissolution of the partnership. — A partnership was dissolved 
(a) ex personis^ when one person is dead or incapacitated. As to death, it 
may be remarked that the death of one of many partners dissolved the 
whole partnership, but that a societas vectigalis passed to the heirs. (5, note.) 
Incapacity might under Justinian be caused by puhlicatio or confiscation, 
when the Jiscus was looked on as the successor ; and this was one of the 
consequences of the maxima or media capitis demimitio, (b) Ex rehus^ when 
the purpose of the partnership has been accomplished or the condition to 
which it was made subject, for partnership might be made conditionally, has 
been fulfilled (4), or when the subject matter of the partnership has ceased 
to exist, as in the case of a cessio honorum^ when the goods of the insolvent 
were all lost to him. (7.) But the outgoing partner might form a new 
partnership with his old partners, and as partnership, being a contract 
jus gentium^ could be formed with a peregrinus^ a new partnership might 
be formed even with a person who, having undergone the media capitis 
deminutio, had lost his civitas. The minima capitis deminutio did not dis- 
solve a partnership, and a person arrogated or emancipated was still a 
partner. (8.) (c) Ex voluntate^ when one partner wished to retire ; but if, 
when the partnership is universorum honorum, he renounces from a 
desire to profit exclusively by some gain, as an inheritance, accruing to 
himself, he is compelled to share this gain with his partners. (4.) (c/) Ex 
actione, when one partner compelled a dissolution by action, (c) Tempore, 
by the time during which the partnership was to last having e3q)ircd. (4.) 

4. The powers and duties of the partners. — Each partner was the 
mandatary of the others, but, for anything beyond mere ordinafy admini- 
stration, required an express mandatum. Proj)erly, only the particular 
partner who was party to a contract could sue or be sued by third parties, 
but the prastor, if necessary, allowed actions to be brought by or against 
the other partners. Each partner had a hona: fidei action pro socio against 
the others to recover his just expenses and make them answerable for hi^, 
losses or their negligence. (2, note.) Each partneivwas bound to take as 
much care of goods belonging to the partnership as he did of his own, and 
to this extent he was answerable, not only for dolus, but culpa. (9.) 

There was*such a fraternitas between partners, that |\rhile on the one 
hand a partner could n<it in an actio pro socio be condemned beyond his 
means {heneficium competentice), yet condemnation ;n this action carried 
infamy with it. If a partner cominitted a delict against his partners, 
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they had the appropriate actio ex delicto against him, and a partition of 
the partnership property could be enforced by an actio communi dividundo, 
(9, note.) 

iv. Mandate, — The fourth of the consensual contracts is mandate, 
by which one person charges another to do something : originally, one 
friend (the mandator) charges another friend, in w'hom he has confidence 
(the mandatariu8)y to do something for him, and as a pledge places his 
hand in his friend’s {manns datio). The relations thus created were after- 
wards enforced by the honoi Jidei actions mandati directa^ by which the 
mandator compelled the mandatarins to account fo him, and mandati 
contraria^ by which the mandatarius compelled the mandator to reimburse 
him for expenses and losses. (Tit. 26. pr.) Still the original character of 
the contract was traceable in mandate always remaining a gratuitous 
contract (13), and the mandatarius who was adjudged in an action to 
have failed to discharge his duty was stamped with infamy. (Tit. 26. pr.) 

Gradually the scope of mandate was much enlarged by the prajtor 
allowing third parties with whom the mandatarius had contracted to sue 
or be sued by the mandator, in the form of actiones utiles. There wore 
still some acts, such as making a testament, or entering on an inheritance, 
which every man must do for himself ; but, in general terms, it may be 
said, that a law of agency was thus created, as these actions could bo 
brought without the concurrence of the agent or procurator, and thus the 
principal and third parties were placed in direct relations. (Tit, 26. ])r.) 

Forms of Ma}idate, — Mandate may assume live forms, according to 
the persons interested in the contract. It may be made (n) for the benefit 
of the mandator only, as when he charges the mandatarius to buy an 
estate for him. (1.) {h) For the benefit of the mandator and the manda- 
tarius, as, 1, when the mandator guarantees a loan which the mandatarius 
makes with interest to a third party, but for the benefit of the 7nan- 
dator', or, 2, when the mandator, being already iijidejussor, gives the 
mandatarius, who is about to sue him as such, a mandate to sue tlie 
principal. (Here both gain, or rather, before Justinian introduc(‘d the 
heneficiuni ordinis, they gained, the mandator by having the principal sued 
first, and the mandatarius by having two persons to sue, one after the 
other;) or, when the debtor gives the creditor a mandate* to stipulate 
for somethijig owed the nuuidator by a third parly. (IIiTe again both 
benefit ; the mandator gets his debt collected for liim, and the mandatarius 
has two persons to sue.) (2.) (c) For the benefit of a third jierson, as a 
mandate to manage the affairs of Titius. (d) For the benefit of the man- 
dator, and a third person, as when the mandatarius is charged to buy an 
estate for Titius and the mandator jointly, (e) For the benefit of the 
mfindatarius and a third person, as when the majidator charges the maw 
datariiis to lend money at interest to Titius, an opportunity of lending 
money at interest being here, as above in (b 1), treated as a benefit to the 
lender. (5.) A mandate for the benefit of the mandatarius^on]y, as to 
invest his money tn the purchase of an estate, is merely a piece of 
advice, and c^not be reckoned a mandate at alfj unless the mandator 
meant to say that if his%.dvice was followed, he, and not the mandatarius, 
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was to take the risk. (6.) A mandate may be made conditionally, or to 
have effect from a particular time. (12.) 

Mandate used as a mode of Suretyship, — mandate was almost the 
same as fidejussio as a means of creating suretyship, and was subject to 
the same general rules as to the inability of women, under the senatus- 
cons^dtum Velleianum, to enter into it for this purpose, and as to the bene- 
fits of discussion {ordinis), i.e. that the principal should be sued first, under 
Justinian, and of division, that is, that the liabilities of co-sureties should 
be divided among them, under Hadrian’s rescript, and, to some extent, of 
the cession of actions. But the mandator and fidejussor differed^in some 
respects. 1. The mandator was considered sometimes more responsible. 
It was, for instance, doubted by the jurists whether if an adolescent 
who had borrowed under a guarantee was restitutus in integrum^ the 
creditor or the fidejussor was to suffer the loss, but it was considered 
clear that the mandator rather than the creditor was to suffer. 2. Before 
the time of Justinian, who placed them on an equality, the fidejussor was 
released by the principal being sued — not so the mandator^ as his contract 
was a separate one. 3. The fidejussor could not demand that the actions 
against the debtor and the co-sureties should be ceded to him after a litis 
couiestatio in a suit by the creditor against the fidejussor; but the 7)mu- 
was not affected by a litis contestatio or judgment in an action agninst 
tlie debtor. 4. The mandator was released if the creditor had wilfully 
abandoned any of the remedies the mandator could call on him to cede, 
while the fidejussor could only call on the creditor to cede such as he had 
to cede. (G, note.j 

Duties and po^rers of the Mandat arius. — No one need accept a 
mandate, hut if accepted, it must be executed, unless renounced soon 
eiioncli for the mandator to carry out his purpose himself or through 
anotlier. Otherwise the 7uandatarins will be liable to an actio 7nandati^ 
unless some such reason as a sudden illness or enmity has prevented him 
from renouncing or renouncing soon enough. (11.) If the 7na7idator revokes 
lie fore execution, the mandate is at an end. (9.) A mandate is also extin- 
guished, if, before it is executed, either the mandator or /nandata7ius dies, 
but the 7na)idata7ius has an actio mandati, if ho executes Jthe mandate 
when the 7)iandator is really, but not to his Lnowledgc, dead; just as a 
payment to a steward, enfranchised or ceasing to have power to act as 
steward, is good against his master if the person paying the money does not 
know that the steward is not still a slave or has ceased to have power to act 
as steward. (10.) A mandate contra honos 7U07'es, as to commit tlieft, is not 
obligatory; the 77iandata7ius may have to pay a penalty in such*a case, 
but he has no remedy againvSt the person who charges him to commit the 
theft. (7.) The 7nandatarius miist not exceed th^ limits of his mandate. 

If a mandator charges the mandatarius to spend 100 aurei^ the manda- 
tainus may spend less but not more ; and he can make the 7n(indator 
responsible to 100 aurciy though not for the excess. (8.) In the execu- 
tion of the mandate, tjje 7nandatariu8 was bound to exercise the diligence 
of a bo7ws paterfainihas. (11, note.) 

G7'atuitous chaj'acter of the Contract, — A mandate is always gratuitous ; 
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and a contract which, if gratuitous, would be a mandate, will, if not 
gratuitous, almost always take the form of locatxo-conductio^ and so vice 
veraa^ if a person gives out his materials to be done something with, but 
does not fix the price, an actio mandati may be brought. But although the 
mandate was gratuitous, yet an honorary payment {Jionorarinm) might be 
arranged for and given, as to doctoi-s, &c., and although the payment could 
not be enforced by an action, yet the magistrate in the exercise of his 
extraordinary jurisdiction would regulate it and see it was paid. ( 18 .) 

Obligations quasi ex Contractu. — We now cogie to cases where an 
obligatioh exists, not arising from a contract, but from such a state of 
things that one man is bound to another as if there was a contract. 
These obligations, moreover, resemble not only obligations generally, but 
those arising from some particular form of contract. The throe first of 
the examples that follow, for example, closely approach obligat ions arising 
from a mandate. The two next closely approach obligations arising from 
a mcietas. The last closely approaches the obligation arising from 
mutvum. (Tit. 27. pr. fi.) 

The following are the examples (which are merely examples) given in 
the Institutes. 

1. If one man manages the affairs of another who is absent, without 
being charged to do so, there is no contract between them, but in order 
that the affairs of absent people might not be neglected, llie hiw treated 
the ])ai*ties as if a mandate had been given, the person whr»so affairs had 
been managed having an actio negotiorum. gesiorum against the genior to 
make him account, and the gestor having an actio confraria against him, 
but (in distinction to the case of a mandate) only for what ho has usefully 
expended, not for all his expenses. The gestor has to show the diligence 
of a bonvs paterfamilias, (1.) 

2. 4\itors and, 3, curators are bound to the pu])il or adolescent, who 
have a direct action to make them account, and are subject to a contrary 
action for losses and all expenses. (2.) 

4. If two persons, not being ])artners, have a thing in common, and 
one has received the fruits or borne necessjiry or useful expemses, he can 
be sued or s^o as if the other had been a partner (3) ; and, o, the same 
may bo said of two co-heirs, who have a right to ap][)ly to have the inheri- 
tance divided (4.) 

C. Tlie heir, though not bound by a contract to the legatee, is under 
an obligation to him, (juasi ex contractu^ to carry out the dispositions of the 
testator, and the legatee had an actio ex testamento to make him do this; 
having 5lso, if a particular thing was so given as a legacy as to give the 
legatee the right to bring a vindication the choice b(*tween the real and the 
personal action. (5.) ^ 

7. A person to whom money not due is paid by mistake, is not 
bound by a contract, for payment is generally rather the fulfilment than 
the origin of a contnict, but he is bound to repay it by an obligation guasi 
ex contractu. (G.) § 

In order that the person paying might be able to recover, three con- 
ditions must be fulfilled : (a) the paj^nent must be really not due ; a 

0 0 
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person could not recover if what he paid was due, although by a merely 
natural obligation, or if he paid sooner than necessary what he must some 
day pay ; but he might recover what he paid under a conditional under- 
taking before the event happened ; (b) he must have paid under a 
mistake arising from ignorance of fact or law ; for if he paid knowingly, 
he was treated as having made a gift (6); (c*) he must not have paid 
when liable to pay doitble the amount claimed, as he would be if he 
denied that a judgment pronounced against him had been ])ronoimccd, 
or in actions under the lex Aquilia^ or, before Justinian, in cases of legacies 
giyen per damnationem, Justinian ]mt all legacies and Jideicoinmi\^m on 
the same footing in this respect, but only in favour of certain legatees, 
such as churches, asylums, monasteries, and so forth. If when a person 
in such cases chose to pay the simple sum claimed, he could not re- 
cover it, as he was taken to have paid it to obtain security from the 
penalty. (7.) 

If the thing not due was paid by some one not having the poAver to 
pass property in that which he gave as j)aymeut (and when ])aymciit is 
spoken of it is not money OTily that is meant), then the thing paid, if still 
in existence, could be reclaimed by a vindiraiio. If not in existence, or if 
the property had been transfei red by some one having power to transfer it, 
then the person paying had a condiviio — which would be ind\dnti in the 
first case, as he claimed things like what ho had given — or dare oportere 
in the second case. (G, note.) 

Acquisition of Obliciations tiihough others. — Fathers and masters 
acquire obligations, i.e. are creditors, and can bring actions, through sons 
in jmtestate (subject to the changes made by Justinian as to the perulimn^ 
the father, however, having alone the right to bring the action when he 
had the usufruct) and slaves. (Tit. 28. pr.) In the cases of slaves, or of per- 
sons suj)posedto be slaves, of whom there is hotm fide possession or a usufruct, 
the master acquires the obligations as to all that aris(‘s from their labours or 
from something belonging to the master. In the case of slaves of whom the 
master has the use, the master acquires the obligations as to all tliat arises 
from their labours expended on the master’s property. (1, 2.) The slave 
held in common acquires, in the absence of something to show, the contrary, 
for his masters in proportion to their interest in him. (3.) The Institutes 
do not notice the acquisition of obligations through procurators. 

Dissolution of Obligations. — The last Title of this Book treats of the 
dissolution of obligations, and the case of obligations being dissolved ipf^o 
jvre must be distinguished from that of the right to sue on an obligation 
being met by an exception, a subject reserved for the 4th Book. There 
are three modes of the dissolution of contracts noticed in the Institutes : 
1. Payment; 2. Novation; 3. Use of a form of dissolution corresjjonding 
to the form of the obligation. (Tit. 29.) 

i. Payment. — Sohifio, a term applicable generally to every mode of 
loosening the tie of the obligation, is specially applied to payment in its 
widest sense, i.e. executing the contract. There are as to this three 
questions to be answered : I. Who may pay ? l^ither the debtor himself 
may pay. or any third person with* or without the debtor’s knowledge, or 
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even against his will, may pay for him. If the debtor pays, the Ji(lcJin>ifor 
is released, and if the Jicf/jussof' pays and does not require the actions to 
be ceded to him, the principal is released. 2. To Avhom might the pay- 
ment be made ? To the creditor himself, his authorised agent, to the tut.or, 
curator, or authorised pupil. 3. What might be given in payment ? No( 
only the thing itself, but, with the consent of the creditor, something else 
in lieu of it. (Tit. 20. pr.) 

ii. Xovaiion , — Novation is the dissolution of one obligation by the 

formation of another. Any contract, civil or natural, could be extin- 
guished f)y a iK'w contract, o})erating cither civilly or naturally, being 
formed; the new contract being one either or (so generally as to be 

spoken of as the one recognised mod<') cerhts. The new contract must 
be dilferent from tli(‘ old, and might be dillcrent in tliree ways: 1. The 
terms might be altered; 2. A new debtor might be introduced, and even 
if the new debtor is unable, as e.g. an uiiauthoiised ])upil, to eoutraet, 
still, though the new contract, e\ccj)t as a mitural obligation, is void, ycl 
the first is extingnished ; but it AV(»uld bo othciwise, if the new contract 
had been made with an unauthorised slave, for tlicn there would bo no 
new contract at all. The Tiew debtor miglit 1)0 sn])stituted even withonl 
the consent of the old debtor ; this new debtor was termed vjrpvonii^^or^ in 
the stiict j^bnse of tliat A\ord. II the old debtor snbstitnte’d anothe'r 
person as tlie new d(bte)r in Ids e)wn ])lae*e, tins v a tei mod e/c/e e/e/A/o. A 
new creditor might also be* intieidiiceel. 3. If tlie* parlies rcmaincel the‘ same, 
then if the preceding eemtract was iie)t a stipulation, the fe)rming the same 
contract bv stipulation operated as a novaition of the first contract ; but li 
the preceding contract is a stipulation, some^tliing ne‘W must be iiilio- 
due'od ; cemelitions of time or lor examjde, must be adeled 

or taken away. If the see^ond contract is made conditionally, the first is 
not oxtinginslied until the se*cond becoiiie*s ejperative by tlio eeuielition 
having been fulfilled. (3, ne)te.) 

Justinian onaetod that no contract bhe)ule] be extingnished by a ne w 
one being fe)rm<‘el, unless the parlies cleaily ex{)resse‘(l their intention that 
this slioiild be the effect of the new contract. (3.) 

Both rotif( ^fatio and a judgmt'iit produced a Hovaiio, but the* 

effect was not exactly the same as in nmv/Z/o j)ro])e r, as the beneficial 
aceossorit's o:^ tlic old contract, such as pledges and interest, were con- 
tinued. (3, note.) 

iii. Finuu of Dissolution con esponding to the Forms of the Obligation. 
If payment was not made, nor novation made by a new stipulation, tlie 
projier mode of dissolving a contract was by a form (imaginaria solvtio 
in ^le first tlirce of tlic following cases) coircs])ouding to the form in 
which tin obligation had4)een contracted. A nexum was dissolved by the 
debtor striking the scale with a piece of money and giving it to the 
creditor as representing the debt; and tliis form was used to remit ])ay- 
ment of a legacy per^damnatiouejn^ or of money due on a judgftient, or of 
anything cerlairi, pond(re^ rrumeio menf^nrave. (Tit. f9. pr.) A contract 
verbis was di^^solved hy ^tcrcptilatio, i.e. by the creditor saying Haluo 
to the debtoi’s question llabebne acceptwfli. (1.) A contract Uteris was dis- 
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solved by the debtor making the expensilatio of an imaginary payment in 
his books. A contract re was dissolved by the thing being returned, and 
one made consensu was dissolved by consent, if each party could be put in 
his former position. (4.) 

If a contract had been made in some other way than verhis, and the 
parties subsequently went through an acceptilatio^ this operated as giving 
an exception preventing the creditor from suing. But in order that the 
preceding obligation might be extinguished, and not merely an exception 
allowed, there was invented what was termed the Aquilian stipulation. 
The terms of the former contract were thrown into the form o^ a stipu- 
lation, which extinguished the old contract by novation, and then this 
new stipulation was dissolved by acceptilatio. (2.) Acceptilatio may be 
aj)plied to a part of a debt as well as to the whole. (1.) 

There were also the following modes in which an obligation might be 
dissolved besides the three above mentioned: 1. The obligation becoming 
impossible to execute, as if the thing perished. 2. Confnsio, i.e. the personce 
of the creditor and the debtor becoming merged, as if the debtor became 
heir to the creditor. 3. Compensation or set-off, in the sense that it was 
taken notice of in hones Jidei actions without an exception. 
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BOOK IV. 

DELICTS. 

We now proceed to notice obligations arising ex delicto^ or quasi ex 
delicto. 

Delicts. — Obligations arising from delicts, i. e. violations of the riglits 
of property, or of such ingredients of status as liberty, security, or repu- 
tation, arise from the thing done {ex re\ without necessary reference to an 
evil intent, and the kinds of delicts rec(>gnis(‘d by the law arc four: — 
Furtum^ rapitia, damni injuria^ iujuriai, (l^k. iv. Tit. 1. pr.) 

Fuutum. — Theft is the frauduhnit dealing with a moveable thing, with 
its use or its possession. (1.) By fraudulent is meant ‘Avith the intention 
of committing a theft,’ and among imjmheres it Avas only a person puhertat! 
proxmus Avho Avas held old enough to have such an intention. (18.) If 
a borrower converts the thing borrowed to a purpose other than that for 
Avhich it was lent, he does not commit a theft, if he honestly thinks tlie 
OAvner would permit it (7), or if the oAvner would, as a matter of fact., 
nave permitted it. (8.) But a ]>erson t('mpting a slave to bring him the 
property of his master, and then receiving the things by din'ction of the 
master to whom the slave has revealed the facts, is guilty both of theft 
and of corrujiting a slave. (8.) There is theft of the use of a thing, as 
when a creditor or a dej)ositary uses for his own purposes the thing com- 
mitted to him as a pledge or in deposit, or a borrower uses a thing for a 
pur})ose other than that for which it is lent, c. g. borrows a horse for a 
ride, and takes it into battle. (C.) There is theil of the possession, as if 
a debtor takes from the creditor the thing he has ph'dgod to him. Free 
persons, as, e»g. children m pofeslate, are among the things that may come 
within the law of theft. (10.) A person Avho assists in a theft, as by 
placing a ladder by which the thief m(»unts, is liable to an action of theft, 
but not so if he only counsels the theft. (11.) If i)erRons in the power of 
another steal from that person, they cannot be sued for theft by t})at 
person, ^mt the thing is furtiva, Jind cannot be ac(]uired by usucapion, and 
a person assisting them is liable to an action of theft. (12.) 

,In case of theft the owner of the thing could sue for the thing, if in 
the possession of the thief, by tlie ordinary means, vindication or an action 
ad exhiheudurrin and, if the thing was no longer in the possession of the 
thief, he could recover the value of the thing stolen and interest by a coaa- 
dictio furtivdn or benight, if he pleased, bring this action although the 
thing AA^as in thg thief’s possession. But, besides tliqjic actions, he had an 
actio furtin an action to Recover a penalty for the wrong done him ; but 
this, though it could be brought by th^ heirs of the oAvner, could not be 
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brouglit against those of the thief. (19, note.) It could, as we have just 
seen, be brought against the accomplices of the thief. (11.) 

Two questions arise as to this action. 1. What was the amount of 
the penalty ? 2. Who could bring the action ? 

1. The amount of the penalty varied according as the theft was manifest 
or not manifest, A manifest theft is one in which the thief is detected in 
the act, or in the place of the theft, or with the thing on him before he 
reaches his destination. The penalty for a manifest theft, which had been 
under the Twelve Tables for a slave death, and for a freeman being given 
over as a slave to the person injured, was fixed by the praetors at four 
times the value of the thing stolen. The penalty for non-manifest theft 
was twice the value. Any accidental circumstance that, at the time of the 
theft, gave a special value to the thing, was reckoned in the value, the 
quadruple or double of which was to be given. (5.) In the older law 
there Imd been other variations of theft, or concealing stolen property, to 
which actions had been attached, wi^h varying penalties, under the heads 
of Jurtum conceptuniy oblaturn^ prohibitum^ and non exhibifum. (4.) 

2. The person or persons who were iaatercsted in the thing not being 
lost could bring the actio furtL In the case of a thing subjected to a 
usufruct, both the dominvs and the usufructuary had such an interest, and 
l)oth could bring the action. (13, note.) The creditor, from whom a thing 
given in pledge is stolen, even if the debtor is the thief, may bring it, be- 
cause to have the thing pledged in possession is a gain, although th(* debtor 
may be able to pay. (14.) The bona fide purchaser, too, has the action 
although ho is not the dominvs, (15.) The conductor oper is ^ the tailor, or 
fuller, who has clothes to mend or clean, can bring the action, if he is sol- 
vent, and the owner cannot; for, as he has his remedy against the tailor, 
tlie owner has not an interest : l)ut if the tailor was insolvent the owner 
could bring the action. (15.) The same rule applied before Justinian to 
the borrower under a cominodatumj but, under Justinian, the lender had 
his choice. If he chose to bring the action against the thief, the borrower 
was freed from responsibility. If, knowing of the theft, he chose to sue 
the borrower, then the borrower had the action against the thief so far as 
he paid, but the lender had not, whether the borrower was solvent or not. 
If the lender, ignorant of the theft, brought an action against the borrower, 
he might, on knowing the facts, desist f lom that action, and' sue the thief, 
and then the borrower was free, whatever the result of the action against 
the thief might bo. (IG.) A depositary, not being answerable for culpa 
levis, had no interest sufficient to supjwt the action, and the owner only 
could bring it. (17.) A mere interest in a thing not delivered being safe, 
such as that of a person to whom a thing was due under a stipulation, or 
that of a creditor in anything belonging to his ^debtor, was not sufficient 
to support the action. (13, note.) A Be])arate action against each offender 
could be brought for the full penalty. (17.) 

Bona vi»iiapta. — The pra?tor instituted an actioiy to meet the case of 
goods being taken b^’' violence, the plaintiff being allowed, to recover, if he 
biought his action vrithin a year, the thing oi; its value, and also three 
times its value as a penalty ; or, Vf he brought his action after a year, the 
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thing, or its value, only. It was necessary that the act should be com- 
mitted dolo maloy and not through an honest mistake, but the value of the 
thing was immaterial, and one person acting alone could commit the act ; 
nor did it make any difference whether the robber was or was not taken 
while committing the robbery, but the action could not be brought 
against the heirs of the wrongdoer. (I'it. 2. pr. 1.) It was not 
necessary that the thing taken should have been among the goods of the 
plaintiff. If it was taken from among his goods, that was enough ; and so 
even the depositary might bring this action, as could all those who could 
bring an actio. ftirti, (3.) The actio vi honorum raptorvm only applied in 
case moveables were taken, but a constitution of Valentinian, Theodosius, 
and Arcadius provided that if moveables were taken, or immoveables seized 
on by force, tlie wrongdoer, if he was the owner, lost the property in the 
thing ; if he was not the owner, he had to give up the thing and to pay 
its value by Viny of penalty. (1.) 

Lk\ Aqujlia. — Tlie lex Aquilia consisted of three heads, the second 
of which had reference to acreptilatio, and it is only the first and third 
which bear on the subject of delicts. (Tit. 4. pr.) 

1. The first liead gave an action damni iajutia* to the owner of a slave 
or any (juadruped reckoned among cattle, i. e. horses, asses, swine, &c., 
Imt not dr^s or wild animals (1), killed without right, but without refe- 
renc(' to tlie intimt of the wnnigdoer. Was the person killing the slave 
in fault? was the question asked. A soldier tlirowing a javelin in the 
cam]), and accidentally killing a slave, would not be liable, but if lie was 
not in the carnj) be would be. (1.) A ])erson cutting down a tree near a 
public jialh would lie liable if he did not give warning, but not if lie gave 
warning, su})])()sing the tree fell on and killed a slave. If the tree was in 
the middle of a field, he would not be in fault, and therefore not liable, 
even tliougli he gave no warning. (5.) Neglect or unskilful treatment 
on the jiart of a ])hysiciaii, leading to the death of a slave, would make 
the physician liable (6, 7), and a muleteer, killing a slave by his mules 
running away, would be liable if a stronger man could have lield them 
in. (S.) 

The penalty was the irrcatest value of the slave or animal killed at 
any time within a y('ar, not tlie actual value at the time of death, and, as 
the action ’^as thus j)eii{i], it did not lie against the lieirs of tlie wrong- 
doer. Interpretation of the law decided that in tlie greatest value was 
to l)e includ(‘d all conset]ucntial loss, as if the slave, had he lived, could 
have entered on an inlierilance for the owner; or if a set or pair of slaves 
or animals was sy)oilt by one perishing (10), and if the defendant denied 
hjs liability, the penalty was dou])led. Th(‘ owner, besides the action under 
the lex A quilia^ might# also bring a criminal cliarge against the person 
who killed a slave. (11.) 

2. The second head provided for every kind of damage (damnwii) 
done wrongfully t^ a slave, or any four-footed beast, including dogs and 
wild animals,^ or to g()f)ds, as by mixing anytliing that spoils wine or 
oil. (13.) But the pej|alty under this head was the greatest value of the 
thing, not within a year, but within tlArty days. 
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For a direct action to lie under either head of the lex Aquilxa the 
Injury must be done bodily by the wrongdoer to the body of the slave 
or thing injured. If it was not done bodily by the wrongdoer, if he only 
did something by which the body of the slave or thing was injured, as if he 
shut up a slave or animal, and let death come from starvation, then the 
praetor gave an actio utilis under the lex Aquilia. If the injury was 
done to the owner, not by the body of the wrongdoer, nor to the body of 
the slave or animal, as, e. g., if a person loosed the fetters of a slave to 
allow him to escape, the lex Aquilia did not apply at all, and the owner 
must have recourse to an actio in factum^ by which he would obtain com- 
pensation according to the value of the thing to him, if there had been 
dolus or culpa^ or the ordinary value if not. (16, note.) 

Tlie utilis actio ^ under the lex Aquilia, was also given to persons having 
an interest less than ownership in the slave or animal, as to a possessor or 
a usufructuary. 

The whole penalty could be recovered from each offender, if there was 
more than one. If the person injured could also bring, and brought, an 
action, under a contract, for the injury, he could afterwards bring an 
action under the lex Aquilia to recover the excess which that law would 
give him as a penalty beyond what he could recover on his contract. 

Besides damnum factum the praetor took cognisance of damnum iufectum, 
threatened damage, and forced the owner of the property from which 
damage was apprehended to give security against possible loss. (16, note.) 

Injuiua. — This term, which may be applied to any wrongful act, or 
to any judgment given against law, has the special meaning of an outrage 
or affront, and it is in this sense that it is here used. (Tit. 4. pr.) It is 
the insult that is the gist of the offence. Kxamples of an injury in this 
sense are striking any one, gathering a crowd round him, falsely pretending 
that he is the insultor’s debtor, libelling him, soliciting chastity, (^"c. (1.) 
The paterfamilias, as himself insulted, might bring an action if any of 
those in his power \ias insulted ; and often several persons might have the 
right of action at the same time ; as, if a married woman was insulted, while 
she and her husband were both in potestate, she, her own father, her hus- 
band, and her husband’s father all had a right of action, t and, as the 
penalty was in proportion to the gravity of the insult, and this partly de- 
pended on the rank of the person insulted, the son, if of highlT rank than 
his father, might obtain more by bringing the action, or having it brought 
in his name. (3.) It was only if the insult was atrox, very grave, as 
e. g. a severe flogging, that an injury to a slave was considered an injury 
to the master. (3.) If the slave, in such a case, belonged to several mas- 
ters, the insult was taken to be done in proportion, not to their interests 
in the slave, but to their rank (4), and, excepUithe contrary appeared, 
the insult was taken to be to the owmer, not to the usufructuary, of a slave. 
(5.) If it is a freeman in the employ of another, who is injured, he 
alone can brjpg the action, unless the injury to him wap caused simply for 
the purpose of insult^g the employer. (6.) The old penalty was a limb 
for a limb, but the praitor substituted the penalty of allowing the parties 
injured to fix the damages, subject vo reduction by the judge. Regard was 
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had to the rank of the person insulted, and to the class to which, in case 
it was to a slave that the injury was done, the slave belonged. (7.) 

Atrox injuria Besides injuria simple, we have to consider atrox injn^ 

ria, or aggravated insult ; the aggravation arising from the nature of the 
insult, the place where it was done, the rank or office of the insulted, or 
the part of the body aflected, e.g. the eye. (9.) The consequences of the 
injuria being atrox were two. 1. Persons, who could not otherwise, might 
biing the action, as (a) the owners of slaves; (b) freedmen against a 
patron ^ (c) an emancipated son against his father. 2. The damage was 
fixed by the prastor, and the judge could tiot reduce it. (9.) 

A criminal charge might also be brought for injuries, and persons of 
very high rank might bring such a charge by a procurator. (10.) Not only 
tlio actual wrongdoer, but any contriver of the injury, was liable to the 
actio injurUmnn, (11.) But if the ])erson injured showed no indignation 
at the time, or, though showing indignation, then took no stops to obtain 
reparation within a year, the action, unless the stage of the Z/7/.s conieatatio 
had been reached, did not pass to the heirs of the person injured. (12.) 

Obligations quasi ex delicto. — The remaining head of obligations 
is that of obligations arising from acts which, though not technically 
coming under the recognised heads of delicts, gave rise uiuh'r tlu' praetors 
to similar*actions, i.c. to penal actions in Jactimi not ])assing against the 
heirs. 

The instances given are, (a) when a judge has made a cause his own, 
i.c. has given a wrong sentence through favour or corru])tion or merely 
ignorance of law, (e.g, has condemned a defendant in a sum diffiTcnt 
from that fixed in the formula,) he is liable to an amount to b(‘ fixed by the 
judge. (Tit, 5. pr.) (b) When anything lias been thrown or ])oured 
down from an apartment, the occujuer of the apartment is liable to an 
action that any one might bring for double the damage. If a freeman 
is killed thereby, there is a penalty of 50 aureL If a freimian is only 
hurt thereby, compensation is given; liis medical cxj)ensos and loss of 
employment being considered. A j)erson keeping anything susjx'nded 
where there was a public way, likely to fall or do damage, was liable 
to a penalty of 10 aureu It made no diflerence whether the occu])ier 
was occujiying by one title or another. (1.) But if the occupier was 
a JUiusJafiiilias^ the father was not liable ; nor was he if the judex 
who made a cause his own was a JUiusfaiiiilias. (2.) (c) The master of 

a ship, of an inn, or a stall, was held to an action for double the damages 
or loss caused by theft occurring through his servants in his slioj) or 
premises. (3.) 

^ ACTIONS. 

We now come to the last division of the Institutes which treats of 
Actions, and, subordinately, of Exceptions and Interdicts. 

The mode in^ which the subject of actions (Tit. G~12) is treated is 
this: The ^xth Title discusses the different l^nds of actions. The 
Seventh and Eighth ^iscuss actions to enforce obligations arising from 
contracts with, or delicts committed by, persons atieni juriSy and the 
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Ninth treats of injuries done by animals. Then in the Tenth the subject 
of bringing or defending actions through other persons, and in the 
Eleventh that of the securities to be given by the parties, is discussed ; 
and lastly, in the Twelfth, the subject of the duration of the right to bring 
an action, and the question whether actions passed or did not pass to or 
against heirs, are treated of. 

A summary is given, in the note to the introductory paragraph of 
Tit. 0, of the main divisions of actions under the formulary system. 

The first division of actions noticed in the Sixth Title is that of actions 
in rcm and actions in personam. But it is mixed up with the second 
division according as actions came from the old civil law or were created 
by the praetor. The general word for a real action was vindication but 
this word was used in a special sense, as a civil, i.e. non-prwtonaUn action 
for a coiporcal thing. The general word for a 2 ')ersonal action w’as con- 
dirtiOn but the word was used in a special sense, as a personal action, stricti 
juiisn excluding honcp Jidei actions, actions ex delictOn and actions in factum 
(see note to introductory paragraph). (15.) Generally speaking, if a man 
claimed a thing as his own, he could not bring a personal action for the 
tiling, but odio fimnn a jilaintiff could, although he had a real action, bring 
a condiitio if a thing was stolen. (14.) 

The civil real actions noticed arc five. 1. Vindication in the special 
sense of a claim for a cor])oreal thing. 2. Cojifessoria ; 3. NegativOn actions 
to obtain or protect the enjoyment of servitudes. 4. Causa liberaliSn an 
actio pva'judiciaJhn determine whether a person was or was not a free- 
man. 5. P(tit }0 hereditati^. There «arc also five kinds of pnrtorian real 
actions noticed : actio PublicianOn (fuasi Pvblicianan PanlianOn Servianan and 
(juasi Sej via nan two prajtoriaii kinds of actio ncs pnrjudiciahs are also 
noticed. The subject of personal actions is treated of in this part of the 
Title' only by giving three examples of personal actions created by the 
pra*tor, de pecunia covstitutan de peculion de jurejnrando. Fiu’ther, there 
are certain actions which arc said to be mixta; n i.e. partly real and partly 
personal, 

i. Civil Real Actions. — 1. Vindication under which head may be 
noticed the characteristic of real actions, that the intentio ran, Si 2 )aret 
Titii rcm essCn if it appears that Titius has a right against all the world, 
without the name of any alh'ged violator of that right being men- 
tioned. (1.) 2. Actio confessotian brought to enforce a servitude con- 

tested or impeded, and brought indifferently whether the claimant was or 
w’asnot in ]X)s-^ession of the servitude. (2.) 3. Actio uegativan brought by the 
owner of a thing to regain an alleged right of exercising a servitude over 
that thing, although the owner was in possession, whereas, as a rule, re^il 
actions could not be brought by a possessor. The possessor of a servitude 
had a concuiTent remedy in a prohibitory interdict, so far as concerned the 
actio conjessorian and in a possessory interdict so far as concerned the actio 
negativa. (2.\ 4. Actio pragudicialisn a preliminary action to ascertain a 
fact, was an actio in ^enin but only one such action, that to determine 
whether a man was or ’svas not free, was civil is. ^ This action, known as 
causa liberalisn was originally carried on by a person who, as assertor liber- 
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tatis, claimed a slave as against a master, and liberty might be thrice 
asserted in this way, if on the two first occasions a decision was given for 
the master. Justinian allowed the slave himself to claim his liberty, and 
made the first decision final. (13.) 5. Fetitio herediiatis, or a claim for 

an inheritance. This (contrary to what was tlie case with other actions 
in rem) was a honcv jidei action ; Justinian decided that dolvs 
could be taken into consideration in it without any exception being pleaded. 
It had some affinity to a personal action, as (a) it could only be bronglit 
against^two classes of persons, those possessing an jnheritance pro herede^ 
and those possessing pro possessore, (i.c. avowedly without title,) and (b) 
the plaintiff could recover by it moneys derived by the possessor from 
the inheritJince, and could enforce by it debts duo to the inheritance from 
debtors claiming to be heirs. (28.) 

ii. PjtXTOinAN Heal Actions. — Five instances are given, the three 
first being fictitious actions, in jus coucepta\ ilie two last bidng in fartum, 

1. Actio PnhUriatia^ given to protect ii person who, while tlie time of usu- 

capion is running, loses tlie thing out of liis possession, and to recover it 
is allowed to feign that his title by usucn])ion is coni])l(*te. (4.) 2. Actio 
(juasi l^uhlii iaud^ ov Puhlicia no rescissorid^ given to prot(‘ct a jierson against 
whom the time of usucapion has run, while he was unable through 
absence (ir other legitimate cause to attend to his atfairs, or if the pos- 
sessor in w'hose favour the term was running was absent, and so the usu- 
capion could not while running have beim sto])p(‘d by legal in(‘ans. I’lie 
pra?tor allowed the owner in such a case to rescind the usuca])ion and to 
claim the thing by feigning tint the usucapion had not been perfected. (5.) 
3. Actio PauUaua, given to rescind aliimation of goods in d(*fraud of 
creditors, (fi.) 4. Actio Serviaua, by which jiossi'ssion was obtained of 

the effects of a farmer, looked on as mortgaged in law, to recover tlu^ 
payment of rent. 5. Actio tpiusi Sercidnd, by which creditors gnierally, 
and not landlords only, obtained things mortgaged or pledged to them. (7.) 
Two instances are also given of prejudicial actions created by the* pra*tor 
(13): that to decide whether a person is iufjenvus or liberty^, and that to 
decide whether a person is the son of his rejnited father. (13.) 

Pi rso^al Actions. — Three instances are given of jiersonal actions 
created b^ the pra3tor: 1. ])e constituta ju'cuutd, giv(*n to enforce a ])act 
for the ])ayment of a sum already due. Such a pact was advantageous to 
the creditor, if the thing due was owed by anotfuT pcTSon, or if the ante- 
cedent obligation was a natural one, or if the time during which an action 
on tl^is antecedent obligation might be brought was on the jioiiit of expiring ; 
and this action was by Justinian made perpetual and allowed to be brought 
•whatever was the nature of the thing promised, those (jualitic'S having pre- 
viously belonged onljf to the actio receptitia, an action spc'cially given to 
enforce an undertaking by an argentarius to ])ay what he owed. (8, 9.) 

2. Be peculioj given to make patre^familiarum liable to the extent of the 
peculium of theii^sons in pot estate and slaves, for the engagements of those 
sons and sla’^cs. (10.) And, 3. De jnrejurando, gkron to ascertain whether 
a party to a suit had, when challenged to do so, sworn that the facts on 
which he rested his claim or defence Vere true. (11.) 
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Mixed Act ions. —The actions familiw erciscundce, C07nmvn{ divi- 
dundo, and Jinium regu-ndo^nim are said to be mixed, i.e both real and 
personal, because although they were otherwise personal actions in form, 
yet by the addition of an adjudicatio things were adjudged to belong to the 
different parties. (20.) 

Before proceeding to notice the division of actions according to the 
latitude given to the judge, the Institutes notice two subsidiary divisions. 

i. Penal Actions (many of which actions, as de albo corrupto^ de 
pai^ente aut patrono in^ jus vocatOj and de in jus vocato vi exempip, were 
created by the praetor) (12) as distinguished from actions brought to get 
the thing only {rei persecutorice) and those in which both these objects 
were united {inixtce), — As a rule, all actions in rem or ex contractu were 
only rei persecutorice^ except that when an actio depositi was brought against 
a person or his heir, if personally guilty of dolus malus^ to whom things 
had been entrusted under the pressure of sudden calamity, such as fire or 
shipwreck, when the value of the things, and also as much again, was 
recoverable, and so the action was mixta, (17.) Actions arising from a 
delict always carried with them a penalty, and were simply penal in the 
case of theft, for then the value of the thing was recoverable by a sepa- 
rate action, or were mixtce^ as in actions vi honorum raptorum, and under the 
lex Aquilia, and for legacies given but not duly paid to holy jflaces, the 
value of the thing, and something more by way of penalty, being re- 
coverable by such actions. (18, 19.) 

ii. Actions differing according to the amount of the Condemna- 

tion. — This goes very nearly over the same ground as the previous 
division, i. Actions rei persenitoricpj to get the thing due, were in 
simplum, (22.) ii. Actions (a) for non-manifest theft, (b) for damnum 
injuria? under the Aquilian law, (c) for deposit when the deposit was 
denied, if it had been made underpressure of calamity, (d) for corrupt- 
ing a slave and (e) for not paying a legacy given to a holy place, were 
in duplum. (23.) iii. An action given against a person who asked 
more than due, so that the officials of the court got a larger fee, was 
in triplum of the loss sustained by the payment of this fee, the amount 
properly expended being, however, included in the condemnatioKn triplum. 
(24.) iv. Actions (a) for manifest thefts ; (b) actions (pwd metus 
causa ; (c) actions for money paid to hire a man to bring a^ vexatious 
suit, or to induce a man to desist from a vexatious suit which he threatens 
to bring ; and (d) actions brought agaipst officers of the court guilty of 
unjust exaction, were hi quadruplum. (25.) Two observations, hoTyever, 
have to be made. Of those actions which are said above to be given in 
duplum^ that under the lex Aquilia and that for deposit under pressure 
were only in dupl urn if the defendant denied his liability ; and in the case 
of legacies given to holy places, if the defendant denies or will not pay 
until the magistrate makes an order that the action shall be brought. (26.) 
Secondly, actio quod inetus causa ^ given to a pers(?n who had been 
threatened or coerced i*to doing anything, Avas only in quadruplum if the 
defendant would not obey the preliminary order of, the judge {ai hitrium) 
and restore the thing. (27.) ** 
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We now come to the division of actions according to the latitude of 
the judge. According to this division, actions are honm Jidei, stncti jurisy 
or arbitrance. 

1. Actions bon-® fidei. — In certain prcetorian actions, principally 
those arising out of bilateral contracts, the words ex bona Jide or some 
equivalent words were added to quicqukl oportet in the intentiOy wliich was 
always uncertain, and then the judge had to take all equitable considera- 
tions into view in determining the liability of tlio defendant. The judge 
in bonce fidei actions took notice of dolus malus without an exceptio doli 
mali ; Noticed customs and usages ; took into account counter claims 
arising out of the same set of circumstances (oO); provided for future 
liabilities arising ; and gave interest for the time the thing had been due. 
(28, note.) A list of actions bonce fidei is given (28); 1, Empti and venditi ; 
2ylocati2iiidconductVy ^ynegoHorumgestoram'y AyViandati'y bydepositi^ 6,/>ro 
socio ; 7, tutelcB ; 8, comniodati ; 9, pigneratitia ; 10, familice ereisemdee^ 11, 
communi dividundo-, 12, de cestimato; 13, ex pemiutatione •, 14, hereditatis 
qyetitio ; Ih, ex stipulatu in exactione dot is, (29.) 

This last-mentioned action replaced a bonoe fidei action called ret 
uxorice, under which the husband had certain advantages when sued by 
his wife for the restitution of her dos. If the wife had stipulated for the 
restoration of the dowry to her, she could bring an action on the stipulation 
which, being stricti juris, did not afford the husband those advantages, the 
j)rincipal of which were, (a) that he had three years to make restitution of 
things qiice numero, qwndere mensurave constant; (b) he had the beneficium 
competentia>; (c) he could deduct the useful as well as the necessary expenses 
he had been put to in the management of the other property (37) ; (d) the 
wife could not transmit the action to her heir ; (e) she could not ask for 
her dos, and also for any benefit by her husband’s testament. Justinian 
amalgamated the two actions, calling the new action ex stipuhta, although 
in fact no stipulation might have been made. But lie made it home fidei, 
and the husband under it had a year for tlie restoration of all moveables, 
and he had the beneficium competenticr, and could deduct necess<'iry though 
not useful expenses ; but he could recover the impensa* utiles l)y a separate 
action. Justinian, on the other hand, gave the wife a tacit jus htfpothecoe 
on all the husband’s effects for her dos, but this was only available when 
she hersel^sued for her dowry. (29.) 

2. Aciiones stricti juris, i.c. real actions and condiefiones. — In these 
actions, dolus malus or counter claim could only be taken notice of, if 
pleaded by an exception, and interest, except by express agreement, only 
ran from the litis contestatio. (28, note.) 

3. Aciiones arbitr\ri^. — In these actions the judge made a pre- 
liminary order on the defendant to do something, as to restore or exhibit 
a thing, or to pay a sum. If this order was not obeyed, then the defendant 
was to pay a sum fixed in the condemnatio so as to meet all the cir- 
cumstances of th^case. If the defendant falsely denied having the thing 
in his possession, or did not either obey the ordqjr or pay the sum fixed 
in the condemnatio, the manus militaris was employed by the direction of 
the judge to compel obedience. All *eal actions were arbitrarice, and the 
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following personal actions, (a) quod metus causa ; (5) de dolo mala ; (o) 
ad exhibendum ; (d) de eo quod certo loco promissam est, (31.) 

The action de dolo rnalo^ given when there was no other means of avoid- 
ing the consequences of dolus uialus, was in simplum^ carric^d infamy 
with the condemnation and had to be brought within a year. The actio de 
eo quod certo loco was an action brought by a creditor against a debtor 
who, having promised and failed to pay in a particular place, was not to 
be found, and so could not be sued there, and the judge allowed the cre- 
ditor in this case to sue elsewhere without risk of /dus~petitio. But 
the debtor had this advantage : he was given the option of paying or 
giving security for paying what was due in the right place under an arhi- 
triuuin and then if he did not obey the arhitriumn he was condemned in 
an amount in which the benefit it would have been to him to pay in the 
place named was taken into consideration. (31.) 

It was the business of the judge to make the condevinatio in the for- 
mulary system for a sum certain, and under the judicia extraordinana for 
a thing certain or a sum certain (32), and this leads us to cou'-ider three 
special matters which afFccted tlie result of the action. 1. Plus-pefitio. 
2. Bemjlcimn competeutice. 3. Compensation 

1. Plus-pktitio. — Under the formulary system, if the plaintiff asked 
in the intentio of an actio stricti juris for a thing certain, and asked for 
more than he was entitled to, he could not succeed in the action at all, 
and the claimant being barred by the novation operated by the litis ron^ 
testaiion he had no fuither remedy, unless the preetor chose to give him a 
restitutio in inte(/> urn, which was granted as a matter of course to plaintiffs 
under 25 years, but to ])orsons over that age only if the mistake had been 
such as a most careful mini might have made : as if a legatee had asked for 
his whole legacy, and then codicils had been discovered by which he lostiiart 
or had to share with others, A jilaintiff might ask too much in four ways : 
1, 7 ’c, in regard to the thing asked for, as if when ten aurei were due he asked 
for twenty, or if when ])art was due he asked for the whole ; 2, temjmre, 
in regard to time, as if he asked before the day of payment or before the 
fulfilment of a condition ; 3, loco, in regard to place, as if a creditor sues at 
Itome for what is due at Ejihesus, thus deimving the debtor of ^ny advan- 
tages he might have from goods being cheaper or interest lower at Ephesus. 
But if the debtor absented himself from the place named, the creditor liad 
the actio arbitraria de eo quod certo loco mentioned above ; 4, generCn in re- 
gard to the circumstances of the contract, as if when the debtor promised 
to give either one thing or another, the creditor sued depriving him of the 
choice. It made no difference, even if the thing he asked for was of 
less value than the other thing. (33.) 

If too much w^as stated in the demonstration th(x, plaintiff w^as not pre- 
judiced, and if too much was asked for in the condenmotion the defendant 
could get the formula rectified. 

Under thedater emperors, the effects of a plus-pet it jpn i.e. any excess 
in the libellus conventi^nisn were changed, the plaintiff being no longer 
shut out from his legal remedy, but being punished for his mistake. 
If the plus-petitio was temporCj the plaintiff was, under a constitution of 
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Zeno, obliged to wait double the time he ought to have waited and to 
reimburse the defendant all expenses for liis loss through the action having 
been improperly brought. If the plns-pefitio was in any other Avay, 
Justinian made the plaintiff pay three times the amount of loss sustained by 
the defendant through the action having been im}iro 2 )erly brought. («‘33.) 

If the plaintiff claimed in the inteutw less than was due, he could 
under the formulary system bring another action for the surplus when 
another prjetor came into office. Zeno allowed the judex to add the sur- 
plus in condemning the defendant. (J4.) If the pjaintiff asked for one 
thing wRen another was due, he could, under the formulary system, bring 
another actio for the right thing, and, under Justinian, he could have the 
mistake corrected. (35.) 

In certain actions, wliich may be made a sixtli division of actions, 
the defendant was condemned in less than was due to him. 1. In the actio 
dc peculio a paterfaiuUias could only be condemned in the amount of 
the pecuUum of his son or slave. (30.) 2. In certain actions the defen- 
dant had the liLNEFiciUM competentli:, i.c. he was only coiid(‘injied in 
so far as he could pay without being reduced to destitution. The 
instances given are, (n) the husband in a suit brought by his wife to 
get back her dos (37); (h) a i»arent sued by a child ; (c) a j»atron sued 
by a libeMtus ; (d) one ])artner sued by another; (c) a donor sued 
for his gift (38) ; ( /) a debtor who has made a cessio bouoruin su(*d by 
his creditors after ho has subseijuently actpiired j^roperty. ( 10.) Wo 
may add a brother sued by a brother, and all cases, e\cef)t delicts, when 
one of two married ])ersons is sued by the other. In all these cases, if 
the debtor could subsequently pay in full, without being reduced to 
destitution, he had to do so; and in the estimation of what he could pay, 
his assets only, without deduction for debts, were looked to, exca^jit in 
the one case of the donor, who might deduct his debts. 

CoMPENSATio. — In bona* fidei actions, the judge, without any exc(‘i)tion 
being pleaded, set off any debt due fi-om the defendant to th(‘ ])iaintiff 
from the same set of circumstances {ex eadem re). In actions strict i jui'ifi, 
the plaintiff could be repelhjd by an exrcptio doli vialij if ho asked for 
* what was di^c without having taken into consideration what he ow(*d. It 
is uncertain whether the exception stopped the action altogether, or 
whether th% plaintiff only recovered any surplus due to him. An 
arpentarius who sued a customer without giving credit for what was due 
of th(* same kind, as money or wine, {in eadem re^) was guilty of a plus~ 
petitio under the formulary system and failed altogether in his acition. A 
bonorum emptor had also, in suing a debtor of tlie insolvent, to deduct 
what was due from the insolvent to that debtor ; but as the deductio was 
inserted in the rondenmatiOf not, as compensation in the case of the 
arpentarius, in the inteiitio, the risk of p/us-petitio was not run. JJednrtio 
varied also from compensation as it included debts of things of different 
kinds and debts i^t yet duo. Except, perhaps, in tliis •case of the 
argeutaiiusn xhQ two debts did not extinguish eachiother, until Justinian 
made them so operate, Jure, and under Justinian it no longer made 
any difference whether the two debts w6re due from the same set of cir- 
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cumstancea, or whether things of the same kind were payable, but the 
defendant’s claim was to be a causa liquida, i.e. clearly ascertainable. 
(39.) Justinian allowed no set-off to an action of deposit. (30.) 

The subject next treated is that of the responsibility of domini and 
patresfarniliamm for the contracts or delicts of those in their power. 
What is said is, however, chiefly devoted to the contracts and delicts of 
slaves ; what is to be said as to slaves being, with some slight exceptions, 
applicable to sons in potestate, (Tit. 7. pr.) 

1. Contracts of persons alieni juris. — If the slave was merely the 
instrument of the master, merely received, e.g., pieces of money *made in 
payment, this was not a contract of a person alieni Juris at all. (1, note.) 
The cases in which the slave did contract may be grouped under four heads. 

1. The slave contracts under the directions of the master. — Here the 
prajtor gives an action quod jussu against the master for the whole of the 
debt. (1.) 

2. The slave contracts as an exercitor or institor. — The master sets the 
slave up as the master of a vessel, or the keeper of a shop, or the con- 
ductor of any business. The master thus authorises the slave to do all 
things necessary for his master. Here the prsetor gives an actio exerci- 
toria or institoria against the master for the whole of the debt. (2.) 

3. The slave trades with his pecuUum to the knowledge of (he master. 

If debts are to be satisfied and the master is a creditor of tho slave, the 
pendinni and its proceeds are to be divided proportionately between 
him and the other creditors. The master makes tho division, and if he 
does not make it fairly, any creditor prejudiced has an actio tribvtoria 
against him. (3.) 

4. The slave contracts without the direction or authorisation of the 
master. — Here an action is given against the master, not for the whole 
debt, but, 1, so far as he has profited by what the slave has expended, 
and, 2, to the extent of the slave’s peculium. The action is de ]>ccu1io et 
in rein versn^ and the condemnation is double ; the judge first taking into 
account the profitable outlay, and then the peculium : but from the 
peculium is first deducted what the slave owes the master or any one in 
his power ; unless, indeed, he owes it to a vtra?m<f, who is^^part of the ’ 
jiecu/ium, for deduction would then be useless. (4.) 

The actio exercitoina or institona must always be better for<i.he creditor 
than that de pecuUo et in I'cm verso ; for in the former action the master is 
bound for the whole debt. But the actio tributoria may be sometimes 
more favourable than that de pendio, sometimes less so to the creditor, and 
he must judge which he will bring. In the actio tributoria the creditor 
gains by there being no deduction made from the peculium of that which 
is due to the master. On the other hand, the acl>o de pecuUo affects the 
whole peculium^ while the actio tnlmtoria only affects that part of it en- 
gaged in trade. (5.) 

What is said of the slave may be nearly, but not quite, said of the son 
in power. There ar« three points of difference to f)e noticed. 1. A 
father was bound to the extent of the son’s peculium by the son’s becon^- 
kig a Jidejussor, 2. The JlliusfamilfUs could be sued civilly, and if he was 
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condemned to pay, an actio judicati could be brought against the father to 
the extent of the son’s peculium. There was no corresponding liability in 
either of these cases as to the slave. (6.) 3. By the senatus-considtum 
Macedonianum^ prohibiting inoney to be lent to children or grandchildren 
of either sex in potestafe, an action was refused for money so lent against 
the child, either while in pot estate or become sui juris, and against the 
paterfamilias. If there was any doubt as to the facts, the action^ was 
permitted, and the senatus-consvltum allowed on the ground of an excep- 
tion. (7.) 

Th« actions above mentioned, (jnod Jvssa, exerritoria, and de peenlio, 
were not properly sci)arate actions. They were rather modifications of 
the prajtorian actions under which, according to the nature of the contract, 
the master was sued. In process of time the j>ra'tors permittc'd not only 
praetorian actions, but condictions to be brought against tlu' master or 
father, whore, had he contracted himself, a condiction would hav(’ been the 
appropriate reniody. (8.) 

ii. I)i:lkts of tkiisons alieni Jimrs. — A master could be sued under 
the pratorian or civil laAV, according to the origin of the actio (Tit. 
8.pr.), for the d(‘licta (rioxia) of the slav(‘, but he had the choic(‘ of paying 
the penalty, or giving up the wrongdoer (noxa), (1), to the ptTSons injured 
(Tit. 8. Pi’. 2), before or after the litis contestatio, (the a(‘tion Ix'iug arhi- 
trari((, i.(‘. togive the slaveup or pay) (Tit. 8. pr.); and th(* slave, if gi\(‘n up, 
becann' thejn’oiuTty of the ])erson injured, unl(‘ss he could ]a‘ocu re money 
to pay th(‘ penalty, and tluai he became free, ev<‘n if his new master would 
have preferred to keep him. (3.) The action always followed th(‘ per^'On 
of the deliinpient and was brought against his master for tb(‘ tinu* bc'ing, 
or, if he was manumitted, against the slave ; and so if a freeman became a 
slave after having committed a delict, the action was against hi.-> nnister. 
(5.) Th(.‘ master had no action against his slave for a dediet, nor the slave 
any actioii against his master for injury, nor did any right of action .arise 
subsecpnaitly, though the sl.ave was transferred to another master or Ix'caine 
free; and if a slav(‘ who had (’ornmitted a delict became the proj)erty of 
the person injured, the riglit of action was extinguished. ((>.) In old 
times children in potestate might be abandoned like slaves if tiny com- 
mitted delTcts. In later times this was considered barbarous. The son 
could b(‘ h^ed for the delict, and then an action Jndicati brought against 
the father to the c‘xtcnt of the son’s peculinm. 

Pnupcrics . — By the Twelve Tables when an animal {(pnadrnpes^ ex- 
tended by inter] )retat ion to all animals) of vicious ha})itR did harm 
{ imtfjJcj ics)j the owner might, instead of paying tor the damage, dediver up 
the animal (Tit. 0. ]w.). If an animal of fierce nature, such as a bear, 
’\^as ke})t wh(*ro there yas a public way, got loose and did injury, then, 
if it was a freeman that was injured, the amount of the condemnation 
was left to the discretion of the judge ; if a slave or anythir)g (‘Iso was 
injured, tlie condemnation was for double the damage dono.,(l.) 

A delict might consist really of two offences, an|) then a separ, ate action 
lay f(jr eaclif or it might come under two heads of delict, and then, 
although an action lay* under each head, the plaintiff could only recover 
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in the second anything which under that action happened to be recover- 
able beyond what he had recovered in the first. (1, note.) 

The discussion of the heads of actions is now interrupted to notice two 
points of procedure. 

RcpiiESENTATioN IN SuiTS. — Under the old law one man could not sue 
in the name of another. To this rule there were exceptions in tlie cases 
of, an actio pvpillaris ; 2, an assertio liherfatis ; 3, actions brought by 
tutors for their pupils. 4. The lex IJostilia permitted an actio furti 
to be brought in the ^ names of (o) persons in captivity; {h) persons 
absent on the service of the State ; (c) those in the tutela of sudn per- 
sons. (Tit. 10. pr.). Subsequently this rule was relaxed and a person 
was allowed to appear in a suit; as (1) a co(jmtor\ (2) a procurator. 
The cognitor had to be appointed formally and in the presence of the 
adversary. When sentence was given, the actio judicati lay against, 
not the cognitor, but the party to the suit. The j)rocurator, whose 
introduction was of a later date, was appointed by simple mandate 
and without communication with the adversary, and originally acted 
in his own name, giving security that the party in the suit for 
whom ho was acting would ratify Avhat he did, and if he was acting 
for the defendant, that the sentence should be cairied out. A person 
desirous of representing another might be admitted to act as urgotioriwi 
gesloj'^ although l\e could not show his mandate, if he gave security. Tlie 
actio judicati was given for or against the procurator. At a later period, 
if the mandate was clearly proved, the ])rocunitor was considered to 
rcpr(‘sent his jirincipal ; and this was extended to the case of a iiegotiorum 
gestor, wlio, acting at first without authority, iifterwards showed that 
his principal ratified his action. The actio judicati was then given for 
or against the ])rincipal, and the ])rocura1()r was in the i)osition of the 
cognitor (Tit. l(h pr. note), only that the mode of his a])])ointmt‘nt was 
not necessarily formal, or made in the presence of the adversary. (1.) The 
tutor or curator represented the pupil or adolescent to, or against, whom 
the actio judicati was given, unlc.ss the tutor or curator had intervened 
unnecevssarily when it was given to or against him. (2.) 

Giving secituity. — There were certain securities exacted from the 
parties to suits or their representatives. (Considerable changes in this re- 
spect were made by Justinian. We have to consider, 1, w^iether the 
action was real or personal ; 2, whether the party appeared personally or 
by a representative; 3, the law before and after Justinian. (Tit. 11. pr.) 

ii. (^4) The action is in rem, 

(a) The plaintiff had to give no security. The procurator of the 
plaintiff, while still looked on as a simple mandatary, had to give security, 
rem ratam dominum (the party was termed dominus lids') hahifuiinu, i.e. 
that the plaintiff would not bring another action in his own name. 
The cogmtor and the procui'ator^ when the procurator came to ]:)e looked 
on as a mere representative, had to give no security. The tutor or 
curator had to give recurity, rem ratam dominum liahiturumy but this 
security was, as ref^ards these persons, often dispensed witVi, when they 
were plaintiffs. *• 
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(b) The defendant had to give the cantiojudicatum sohiy that he would 
either restore the thing, or pay its value (litis crstimatio.) If he did not 
give this security, the plaintiff, if willing to give it, was put by an inter- 
dict in possession of the thing. The judicatum solvi contained three 
clauses: 1, de re judicata^ that the thing should be given up or its value 
paid ; 2, de re defend enda^ that the defendant would appear and re- 
ceive the sentence of the judge; 3, de dolo mala, that there should be no 
dolus malus^ e.g. the thing should not be restored in a deteriorated 
condition. The defendant as well as his sun'ty gave the cautio judica- 
tum soh'i in order that the plaintiff might have the easy remedy of suing 
on a stipulation. Naturally, as the defendant had to give this caudOj his 
representative had. 

(B) The action is in personam. 

(a) As to the i)laintifr the rules are the same as when the action is in 
rem. 

(b) The (lefendaiit, appearing personally, had not, unless in some (‘\- 
ceptional cases, to give the caution jnd/catutn, solvi. If he ai>pean‘d by a 
00^?? /tor, til e defendant had to give thajudicatiun solvi on behalf of the an/- 
nitor. If he ap])eared by a procurator, the ])rocural(>r, while still a man- 
dataiy, had himself to give iiwjudiratiini stdri. 

iii. Zhider Judinian. — There was, und(T Justinian, no diflerenei' 
whether the action Avas real or personal. The plaintilf a])p(‘aring pi'rsonally 
had to give no security. Tlie defendant appearing ])ersonally had not, in 
either a real or a iiersonal action, to give \\\o jiaUcatuni solvi ; but, in lioth, 
he had to engage jnv re defendenda^ that is, he was bound by the second 
clause of iho Judical mn solvij vi/., that he would apjiear and receive tin* 
sentence of the judge, but not by the first or third. If, however, lie was 
a vir Hindi is^ it was enough that he engaged to do this by oath, caatio ju~ 
raforia^ or even by a simiJe promise. (2.) 

If the ])laintifl'appeai*ed by a procurator, whose mandate was rcgisterisl 
officially, or given by the plaintiff personally before the judge, the procu- 
rator had to give no security. If the plaintiff apjieai’cd by a procurator 
not so ap])ointed, the jirocurator had to give security 7'etn raiam dondnunt 
hahitunmi'^ and this rule applied to tutors and curators. (3.) 

If the defendant apjicared by a procurator, whom he appointed p(‘r- 
sonally ]) 0 ^)re the judge, the procurator had not to give security, but the 
d(‘fendant had to bind hiniHclf, on behalf of the procurat ir, to all the threi^ 
clauses of ihe judicatnin solvi. If he appeared by a procurator, not a[)- 
pointed Ix'lbre the judge, both the jirocurator and the defendant, as Jidc- 
jusso^ of the jirocurator, had to give the,y//^//VY/f/^m solviy with all its time 
clauses made binding on each. The defendant lurther, whether the jiro- 
curator was ajipointed Jiefore the judge or not, liad, as a guarantee for the 
judicatum solvi, to suliject all his property to a hyiiothec. This obligation 
passed to his heirs, and he had also to give security that he himself would 
appear personally to receive the sentence of the judge. (4.) • 

If the defendfint did not appear, but some oi^ volunteered to defend 
the action for him, this was allowed, if this voluntary defensor gave secu- 
rity judicatum solvi. (t.) 


p p 2 
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The subject of actions is resumed, and concluded, by noticing two 
more distinctions. 

1. Actionks PEiiPLTUj:, TEMPORALPS. — Actions differed in the time 
during which they could be brought. Actions arising from the law, or a 
senaUiff-anmdtinn^ or constitutions, were 2 >^rpetuce, i. e. could be brought 
without limit of time, until Theodosius 11. imposed a general limit of 
tliirty years on all actions real or personal, a limit subsequently, in some 
few exceptional instances, as in that of actions on hypothec, extended to 
forty years. Prsetorian actions weie annual, i. e. must be brought before 
the close of an avtiuff nt/lis from the time when they could first hax,e been 
brought. To this, however, there were so many exceptions that we may 
Sfiy that prajtorian actions also were perpctiitr^ except when they were 
penal (the actio furti mauifexti being, however, perpetual), or when they 
were for the value of the thing, but were in opposition to, not in extension 
of, the civil law, like the Publiciana re.^clm>ri(i. (Til. 12. pr.) 

Actions passing to or against the Heir. — It is only penal actions 
that are to bo noticed, as all other actions passed to and against the heir, 
renal actions do not pass against the heirs of the wrongdoer, except to 
make them account for any benefit they may have derived from the delict. 
But penal actions do ])ass to the h(‘ir of tlie person injured, except in such 
cases as that of iiijiiriaruni (personal insult). Affer the liti.^ contestation 
howevcT, all penal actions pass both to and against the heir. (1.) 

Finally, it may be remarkcMl that all actions are abH>Jufo} that is, if 
after the proceedings have conuin'nced, ihc Jo7'ni if la has been given, or an 
e(juivalent stage rcaelu'd, tlie defendant satisfies the plaintiff, the judge 
must absolve the defendant, and need not go on in any case to give sen- 
tence. (2.) 

Exceptions. — If the plaintiff’s action is well founded, but there is any 
reason why it is unjust that it should be cfic(‘tivc against the defen- 
dant, he can avoid its effect by the introduction of an exception, 
allowed by some jiarticular law, or by tlic pra‘tor (Tit. lo. 7), into the 
foriiuila, while tlie formulary syst(Mn lasted In actions bona^ Jidel it was 
not necessary that the exception should lu* pleaded, as X]\o judex took cog- 
nisance of all matters that would form the groundwork of an exception. 
In other actions, actiones stricti jurisn factum, arbitrarifp] including 
actions in rent (Tit. 13. 4), and penal, the exception had to 1)0 ]%ad('d, and 
tiui (kitVndaiit had to prove it, just as the jdaintiff had to prove his case. 
Und(‘r Justinian an exce])tion meant any defence other than a denial of 
the subsistence of the alleg(‘d right of action. (Tit. 13, pr.) 

The following instances of exceptions are given, and arc all supposed 
to 1)C pleaded to an action c.r stijmlatu. 1. Erior, A mistake not as to 
the subject of the stipulation, but as to some fact which was not knowfi 
to the defendant, and wbich, if kiiowm, would have prevented his promis- 
ing ; 2, nietus cavni, a general (*xception, fear caused by any one ; 3, 
doll maVi, the J^ad faith of the plaintiff’ himself, either when the oblig*citioii 
w^as formed or sul)se(iuj;nt]y ; 4, in factum (1), that is, \he praetor merely 
stated a circumstance wdiich, if established, was to bar the detion of such 
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exceptions. The folIoAving examples are given : — (a) Pec\ima> non nume- 
rata^f when a person agreeing to lend money, and stipulating for its 
repayment, does not really pay it. Here the plaintiff had to prove that 
he liad really paid the money, hut the excc 2 )tion could only he ])lead<‘(] 
witliin five years, before Justiiiian, and two years under Justinian (^2) ; 
(b) parti conveuU\ when the plaintiff has agreed not to demand payment, 
but the contract, as being verbiff or could still be sued on (3) ; (c) Jim’s- 
jurandi, when, the jdaintiff having challenged the dt'fendant, and the do- 
fendan^having denied his liability, the jdaintiff wenton with the action. (4.) 
The exreptio doll malt covered all cases of exceptions in factum^ and might 
be pleaded in lieu of them, oxcei)t that as its Ixdng found true carried in- 
famy with it, llie magistrate would not allow it to Ix' em])loyed Avhen the 
plaintiff was a patron or ascendant (1, not(*); 5, rri judirat<r, that 
judgment had already been giv(‘n in the niatt(T, it b(‘ing lu'cessary that 
there should have becMi in th(‘ i'onner action th(‘ sinno subjc'ct matter of 
litigation, the siime (piantit), th(‘ sann* right, th(‘ same ground of action, 
the Sfime jiarties. If llie foinier action was a jnd/rinm let/iilmum in perso- 
naniy the right oP action was extinguished, and no (‘xco})tion was nec(*smry. 
If it was lijndtninn Uujiinnnni in tnn^ or in fariinn, or was ii Judlriiun im- 
perio rontinrns^ the right of action not Ixung (‘xtlnguished by novation, tin' 
exreptio rci JudiraVv was necessary to sto]) th(‘ s(‘eond action. Under Jus- 
tinian the exception was in every (*ase necessary, (hiiiis also immtions 
the exreptio rd in Jiuhriuin dedartiv^ i. e. that the case was virtually before 
the tribunals, or that, Jifter the litis rontrstafio, the time within whidi 
sentence was obliged to be gi\en had ]>nsM*d without its being given, 
which was a stoj) to all further proc(*(*dings. (5.) 

Exreptiones perpetniv^ teniporari(v^ perempforitr^ dilatoriir. 

Exceptions were either pcrpelmr, i. (*. could be us(‘d by the defen- 
dant without restriction of time, or tenqiondes, i. e. wen' subji'ct to such 
a restriction ; and they were j/rrenijiforiir, i. e. j)ut an end to the litigation, 
or r' 7 //a^ 07 vVe, i. e. only stoj)j»ed it for a time. (8.) Perj)etual exceptions 
were always i)eremptory ; as instances arc given the exce])tioiis doli mah\ 
metns raiisa, and jmrti ronventi, if tin' agreement has been thfit no demand 
shall be at Sny tim(' made. Temporary exceptions w('re always dilatory. 
As an insttyice is given that of jtarti ronienti, wlien tlie agreement has 
been that no demand shall }>e made during a given time, e. g. five years. 

If he sued before the five years had elapsed, the [>laintiff might be repelled 
by an exreptio. ih*cviously, if thf' plaintiff was thus re])olled, he was 
guilty ftf phis-jietitio in n'gard of tinu‘, and could take no further proceed- 
ings. Under a c(nistitution (jf Ztmo, the plaintilf suing j)rcmaturely liad 
to* wait twice as long asjie ought to have waited, and he must rciml)iirse 
the defendant for all losses HusUuned through the dcanarid })eing ])rcmaturc. 
(10.) As another instance, (Jains givt'S that of a })Iamtiff suing under 
tile same prcetorsliip for another part of a tiling (10), for one part of 
which he had alrei^ly sued. Some dilatory excef)1i()ns liave Regard, not to 
the thing sued* for, but to the person, as when ol^ection was bikcn to a 
procurator, that he or slle was a soldier pr a woman, as.ncithcr could act as 
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procurator, or that he was an improper person, as having been stamped 
with infamy; but Justinian did away with exceptions on this last 
ground. (11.) 

Prescriptions, — Gaius notices prescriptions after noticing exceptions, 
i. e. limitations of the action entered on behalf of the plaintiff, as, for ex- 
ample, to confine the action to so much of the plaintiffs right as had pro- 
duced an existing liability, or for the defendant, as the prcescriptio longi 
tempons ; but prescriptions for the defendant had already, in the time of 
Gaius, been classed among exceptions. (11, note.) • 

Replications. — There might be an exception to an exception, i. e. 
tliere might be grounds on which tlie exception, although founded on fact, 
could not be allowed to operate, as if an agreement had been made not 
to sue, and then this agreement had been rescinded. In this ease a repli- 
cation that the agreement had been rescinded would be inserted, to do 
away with the effect of tlie exceptio parti conventi (Tit. 14. pr.), and so 
there might be a dvplicatio (1) to a replication and there might be even, 
if necessary, a tripUcotio. (2.) 

Exceptions may be divided into rei rohcereutcf^n affecting the rights to 
claim, person w coheerentesn protecting the debtor personally, as the ea?- 
reptfo pacti com^ntL As a general rule, the Jidejnssoi'cs of the defendant 
could use all the exceptions the defendant could use ; but th*s was not 
universally true of exceptiones roheerentes personce. For a debtor who had 
made a cessto honorum was protected from the actions of his creditors by 
the exception 7//,s7 resserd bonis ; but his Jidejussores could not use this 
exception, as the very object of their suretyship was to guard against the 
debtor not being able to pay. (4.) 

Inteudicts. — Wo now come to what was often a preliminary step 
under the jirajtorian system to the commencement of one kind of actions, 
those that regarded possession and possession, i. e. the possession of 

servitudes. The praetor issued an interdict or decree regulating possession, 
and then, if the facts on which the apjilicant relied were contested by the 
other party, tlie prajtor threw tlie decree into the shape of an action to be 
dc'cided according to the real facts. Probably the prsetor interfered by 
interdict to protect and determine possession before he gave actions to try 
the right to ])()Ssession, and not improbably the interests arising out of the 
])ossession of the ager ji^ibhrus may have first suggested the jiraitorian in- 
tervention by interdicts. Gradually the action was regarded as the point 
of real importance, although, as the granting of the action depended on 
the rules as to interdicts, the study of these rules preserved its importance. 
By the time of Justinian interdicts had become wholly obsolete, and all 
questions as to possession were determined by actions without recourse 
being had to the preliminary step of interdicts. 

The interdict was issued by the magisterial authority of the praetor, 
and interdicts always bore traces of their origin in two ways. 1. First 
issued as special edicts to meet s[)ecial cases, they were afterwards issued 
under standing regulalions incorporated in the praetorian edict, but they 
were always, perhaps, theoretically, grounded on infractions of public 
order, and the time in which most possessory interdicts had to be applied 
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for (one year) connects them with the law of delicts. 2. They were all, 
directly or indirectly, connected with poseessiou, with keeping things as 
they ought to be. 

They were of three main kinds: — (a) Prohibitory, (b) Restitutory, 
and (c) Exhibitory. By the first the praetor ordered something not 
to be done which infringed the use of something public, as a road, or 
of something which, for the sake of public order, he protected, as the right 
of possession of individuals. By the second the praetor ordered things to 
be put^to the state they were in before sometliin^ wrong had been done, 
as, e. g., buildings to be demolished, which impeded the use of a public 
river or its banks; or ix)ssession to be given or restored to the right 
person. By the third the pra?tor ordered the thing or person, if it was 
a person that formed the subject of contest, to be 2 )roduced by the person 
who had got hold of it, so that the claimant might not be j)rejudiced by 
the thing being concealed. 

Gains understood iiiterdicere as 4o ])rohibit,’ and stiys that prohibitory 
interdicts alone onglit strictly to be called interdicts, and interdicts of the 
other kinds ought to be called (herein, Justinian says, all may be called 
interdicts, as In^ considers Ihterdhere to mean to jmmounce between two 
parties. (Tit. 15. pr. note.) 

If th(f interdict was prohibitory, the parti(*s in the time of Gains bound 
themselves by a wager, in a sum to be paid by the losing ])arty in the 
action. If the interdict was restitutory or exhibitory, the action was 
arbitraiia^ and the judex issued his preliminary order against the ])arty 
concerned, and, in tlie event of its not being obeyed, gave a condemualio 
ijuaiili cn res ernt. (8, note.) 

Those interdicts, which distinctly referred to the possessory rights of 
private 2 )ersons, were given to acquire, to retain, or to recover possession, 
those to retain possession being ]>rohibitt>ry, and lliose to acquire or to 
restore being restitutory. (2.) 

1. AdijdsecndiT jMhssesswnis enusa. — The chief interdict unden* this 
head was that known as quoruju honorum^ given to secure the j)ossessiou to 
those whom the prajtor, contrary to the rules of civil law, treated as 
having a tfight to an inheritance. It was givcm against two classes t)f 
persons: (a) persons possessing pro herede, i.e. thinking thcmiselves 
to be thc^rcal heirs; (b) persons ])o8sessing pro jtossessore {prnuhmes), 
i. e. persons merely possessing without any claim of title. It was given 
against lx)th classes, even if the term ()f usucaj)ion had run in their 
favour, and also against them if they had through their own dolus malus 
ceased to j)ossess. (J.) 

, This interdict was never given except to a person getting possession, 
for the first time, so tlmt restituas^ the word in the formula, must he used 
(as well as the term restitutory applied to interdicts) in a very wide 
sense. (3.) 

Under this hpad was also given the interdictum Salvlcmum^ by which 
an owner of rural estate got possession of the go vis of the occui>ier (and 
probably even if they Jiad passed into third hands) in case of non- 2 >ayment 
of rent. This interdict was a step historically tq the actio Serviana, (3.) 
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2. Retinendce posseaeionis causa, — The two main interdicts under this 
head were those tdi possidetis and utruhi possidetis^ the former applying 
to immoveables and the latter to moveables. The object of these interdicts 
was to determine which of two disputants as to ownership was entitled to 
the possession, and to have this point determined in his favour was of great 
advantage to a disputant, as he remained in possession if his adversary 
failed to show he was the real owner. The interdict uti possidetis had to 
be applied for within a year after the possession had been in any way 
threatened. Prcvioiisjy to Justinian the interdict utruhi possidetis was 
given to that disputant who himself, or by any one through whom he 
claimed, had been in possession duiing the greater part of the preceding 
year. Under Justinian possession was confirmed to the person in pos- 
session at the time of the litis contestation provided (which had always 
been a condition as to both interdicts) that he had not obtained his pos- 
session as against his adversary, c/aw, w, or precariOn the last term meaning 
by permission of the adversary. (4.) 

Only persons having civilis possessio or natural is possessio with the 
animus of ownership, could obtain these interdicts. Persons simply in 
possessio ne, detaining the thing without the animus jmssidendi, could not 
obtain them, but the person on behalf of whom such persons were in 
possession e, possessed through them : thus the owner possessed through the 
tenant, or the deposit or through the depositary, or the lender through the 
borrower. Without the animus there can be no interdictory possession, 
but if a person has the animus he need not always have the corporeal de- 
tention, as, for example, if a man uses in the season an Alpine pasture 
and leaves it when the season is over with the intention of returning to 
it, he still possesses it. (5.) 

3. RccnperandcB possessionis causa. — The main interdict under this 
liead was that unde vi. Here there having been an illegal use of violence, 
the wrongdoer had to restore possession, although the person to whom he 
restored it had himself got it from him clam, vi, or precario. In the days 
of the Kej)iiblic there had been a distinction according to the kind of 
violence used. If the violence had been ordinary (quotidiana) the posses- 
sion would only be restored if it had not been obtained by tbg applicant 
clam, VI, or precario, and the application must be made within a year. If 
the violence had been armata, the possession was restored,*^ although 
obtained vi, clam, or precario, and there was no limit as to the time for 
asking for the interdict. This distinction, however, had become obsolete 
before the time when the formula of the interdict was shaijcd as it isjfoimd 
in the Digest. 

The interdict unde vi only apjdied to immoveables. But by a constir 
tution of A.D. 389 it was provided that any one ■^ho seized on anything 
with violence should lose the ownership if it was his, or give it up, and 
also pay its value, if it was not. This constitution applied to moveables as 
veil as immoveables. (G.) « 

Previously to this onnstitution, possession of moveables had been re- 
covered by the interdict utruhi, and both this and* the interdict uti may 
be looked on as means of recovering a» well as of retaining possession. 
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But the employment of the interdict unde vi had, as compared with that 
uti possidetis j the following advantages : (a) it could be used when a 
third person was in possession ; (b) it gave the fructus from the time 
of ejectment, not that of the commencement of proceedings; (c) it 
was given although the possession had been obtained as against the 
adversary vi, clam, or precario ; (d) it included moveables on the estate. 
(6, note.) 

Simple, double Interdicts, — The interdicts vti possidetis and vtrubi may 
be said ^to be double, i.e. each party is at once pljintifF and defendant, 
as opposed to other interdicts, where one party claims and the other 
defends. (7.) 

Two points with regard to the proceedings in actions remain to be 
noticed : 1, the checks on reckless litigation ; 2, the duty of the judge. 

1. Checks on reckless Litigation. — A summary is given at page 488, 
of the checks on reckless bringing or defending actions in the time of 
Gaius. Under Justinian, both parties were obliged to swear, the plaintiff 
de calumnia that he was not bringing an action vexatiously or without 
cause, the defendant, that it was from a belief in the justness of his 
cause that he resisted the demand of the plaintiff; and the advocates of 
both parties had also to take an oath. The plaintiff was liable to i)ay 
damages ahd costs. (Tit. IG. 1.) 

The defendant was restrained (a) by the action sometimes being in 
diqdum (the Institutes add in triplum, but no instances are known) Avhen 
there was a denial on the part of the defendant, as in eases of danwi 
injurim and legacies left to holy jdaces ; (Z>) by the action being for more 
than the single value, as in the case of theft (1) ; (e) by infamy, winch 
attends condemnation in an action tntehv, mandaii or depositl if direct, and 
liro socio (which is direct for both })arties), and which attend^s not only 
condemnatio, but an agreement to commit the offence, in actions Jinti, vi 
honomm raptoruin, injuiiamm and de dolo, (2.) 

The first step in an action was the voratio in jus, the summons to the 
defendant to appear bcf(jre the niaglstrate. Children and froedinen, 
however, cannot summon ascendants, patrons and their children, and ascen- 
dants of patrons, without having first received the permission of the 
prajtor. If they act without this permission, they are liable to a fine* of 
fifty u//m.*(3.) 

2. The Ojfice of the Judge. — The Institutes first lay down the 
general duty of the judge, which is to judge according to the law, the 
constitjitions or customary usage. (Tit. 17. pr.) If the judge gave a 
sentence wrong on the face of it, or fixed the condemnation below wliat 
tl^ preetor had fixed it, the sentence was void, and no appc'al was neces- 
sary. If the judge wafi merely wrong as on mere (pcstions of fact, an 
apx)eal had to be brought within two days (or, if the defendant had 
appeared by a procurator, three days), enlarged by Justinian to ten days. 
An appeal lay to^tho prajtor, and from him to the senate^ or, in later 
times, to the ^mperor’s council, and lastly to the emperor. 

Secondly, the Institjites point out what judgment ought to be given in 
certain actions : • * • 
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(a) In a noxal action the judge ought to state the condemnation by 
ordering a sum to be paid, or the noxa abandoned. (2.) 

{h) In a real action, if he determines against the claimant, he ought 
to absolve the possessor ; if against the possessor, he ought to order the 
thing and its fruits to be given up, and, after the time of Hadrian, all the 
fruits consumed had to be accounted for, whether the possession was hona 
fide or mala fide^ if the thing possessed was an inheritance. Before Hadrian 
as to inheritance, and before and after his time as to single objects, 
the rule was that a hona fide possessor had to account for fruits after the 
bringing of the action, the mala fide possessor for all. If the possessor 
showed that he could not give up the possession at once, he obtained a 
delay on giving security to give up within a time allowed him. 

(c) In an action ad exhihendmn the defendant must exhibit the thing 
and everything derived from it, as e.g. the fruits, since the bringing the 
action ; nor will usucapion accomplished subsequently avail him. If he 
himself states that he cannot exhibit at once, he can obtain a delay on 
giving security, but if he neither exhibits nor gives security, he is to be 
condemned in an amount rej)resenting the interest of the plaintiff in 
having the thing exhibited at once. 

((/, e^ f) In the actions familia* erdscundcp^ commnni dividuudo, and 
finlum the judge ought, if he gives one more than aviother, and 

one thus receives more than another, to make this favoured person pay 
a pecuniary ecpiivalent. (4, 5, 6.) In the action finiuin regandoruia^ a person 
ought to be condemned who has destroyed boundary marks, or opposed, in 
deliance of the judge’s ord(*r, the measurement of the land. (G.) 

In all these three actions anything adjudged becomes at once the pro- 
pel ty of the person to whom it is adjudged. (7.) 

CkimK'j. — T he subject of public prosecutions being altogether outside 
the general subject of the Institutes, which treat of private law (Tit. 18. 
pr.), may be omitted Iktc. A sketch of Koman criminal law is given in 
the last section of the Introduction. 
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de dolo malo, 443 

deinofficioso, 208, 211 

dopeculio (it in rein verso, 455 

de tigno iiijuncto, 104 

depeusi, 349 

deposit!, 325 

directa, Ixxi, 420 

cinpti, 362 

exercitoria, 452 

familia* erciscunda*, 123, 493 

fictitia, 42J 

finium regundorum, 493 

furti, 398, 437 

hypothecafia, 467 

in duplum, 433, 436 

in factum concepta, Ixxi, 420 

in factum prsescriptis verbis, Ixxi, 420 

in jus concepta, Ixxi, 420 

in pdirsonam, 419 

in rem, 419 

in supplementum logitimae, 209 

injuriarum, 412 

institoria, 452 

judicati, 455, 459, 462 

legati, 381 

legis, Ixii, Ixv 

mandati, 372 

mixta, 483, 435 

negatiya, 421 

negotiorum gestorum, 3*9 


Arp 

noxalis, 457 

Panhana, 127 

piTpotiia, 406 

peiseculoria n'i, 433 

]ugiuTatitia, 326 

jKPiialis. 433 

fHipularis, 417 

l>ra‘jiitbcialis, 131 

J’ulliciana, 125 

quasi institoria, 373, 143 

quasi l*u))lici.ina, 426 

quasi Scrviana, 154, 428, 442 

quod dolo malo, 4 13 

quod jusKu, 452 

quod Indus causa, 137 

rcceptitia, 429 

rei uxorue, 440 

Kcrvi corrupt i, 451 

Scrxiana, 363, 428, 442 

stricti juris, Ixxi, 320, 421 

terujioralis, 466 

trilaitoria, 453 

tulola*, 71 

utilis, Ixxi, 420 

venditi, 362 

vi bouorum raptorum, 404 
Actus, 117 
Addict lo, 15 
bononini, 308 
Aditio liercditatis, 188, 218 
Adjudicatio, 111, 123 
Adjunct io, 102 
Adoption, xl,39 40, 183 
plena, minus jileiia, 41 
Adpromissor, 348 
Adstipulator, 348 
Adversaria, 353 
Jl*>ariuin, 325 
Affinitas, 34 
Ager ])iiblicus, 479 
vectigalis, 91, 367 

Agnati,xli, liv; succession of, 272-286 
Agri liinitati, 98 
Album, XX, xxi, 430 
Alluvio, 98 

Animus domiiii, 93, 136, 485 
poHsidendi, 136, 485 * 
revortendi, 

Annus utihs, 248 
. Api>cal, xii, 491 • 
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AQU 

Aquse ductus, 117 
Aquilius Gallus, 387 
Arbiter, Ixi, 421 
Argentarius, 425, 429, 449 
Arrha, 357 

Arrogatio, xl, liii, 42; acquisition by, 
306 

As, 190 

A script! glebse, 15 

Asscrtor liborbitis, Ixv, 17, 431 

Aureus, 66 


B ENEFICIUM abstinendi, 214 
cedeiidarum actionum, 332, 351 
competentiae, 441, 448 
divibioiiis, 351 
deliberandi, 216 
inv(‘ntarii, 217 
legis Cornelia?, 178, 349 
ordinis, 351 
S. C. Velleiani, 350 
separationis, 212 
Eona VI rapta, 402 
Eonitariuni doiinnium, xlix 
Boiiorurn addietio, 308 ; eessio, 312 
(listraetio, 313 
emplio, 312 

posM'ssio, 69, 161, 205, 298-306; sine 
ro, 305 
hcctio, 307 
vciiditio, 312 
Buildings, 104 


C ADUOA, 196, 225 
Calata, comitia, 162 
Caluinina, 256, 488 
Capitis doniinutio, xliii, 47-59, 205 
Capito, xxAui 
Captivi, 177 
Caput, 59 

Catoniaim rcgiil.i, 227, 239 
C.uitio, 343, 354 
judieatum solvi, 463 
Census, 17 

Centumviri, xxi, Ixi, Ixvi, 207 
Cessio bonorura, 312 
injure, In, Ixvi, 89, 122 
Cliirograplium, Ivii, 354 
Civitas, xxxA’ii, 14 
Code, Thedosian, xxx 
Justinian’s, xxxi, xxxiii 
Codicils, liv, 258 
Ca?lebs, 225 
Coemptio, xlii, 30 

Cognati, xli, liv ; succession of, 286 
degree's of, 288 
Cognitio extra ordinaria, xxx 
Cognitor, 461 
,Co-heir, 195 * 

Co-legatee, 223. 226 
Collatio bonorum, 266 
Colonus, 15, 110 


Comitia calata, 162 
centuriata, xi, xii, Ixxiv 
curiata, x, xii 
tributa, xiii, xvii, Ixxii 
Commercium, xxxvii, 166 
Commissoria lex, 361 
Commixtio, 103 
Commodatum, Ivi, 323 
Compensatio, 391 449 
Concubinage, xlii 

Condemnatio, Ixvii, Ixviii, 444,^491 
Condictio, Ixiv, Ixxi, 320 
fnrtiva, 401 
Conditions, 193, 361 
Conductor, 362 
Confarreatio, xli, 30 
Confusio, 103 
Connubium, xvii, 31 
Consanguinei, 275, 285 
Consensus, 316 
Consilium, 23 
Constitutum, 23, 422 
Contract, Iv, Ivii, 3, 6 
consensual, Ivii, 356 
formal, Udii, 317 
formless, hdii, 317 
liti'ral, Ivii, 353 
real, Ivi, 321 
verbal, Ivii, 826 

Contractus innominati, Iviii, 317 
Contuberiiium, 35 
Con veil tio in manum, 30 
Conventus, Ixvi 
Co-rc'i prom lit ondi, 331 
slipulaudi, 331 
Cnnlitor, Iv, 315 
Cretio, 216, 218 
Crime, Ixxiv, 494 
Culpa, 318 

Curator, xl, 71 ; suspected, 83 
Curatorum satisd.itio, 75 
oxcusationes, 78 
Curia, x. 

Customary law, 1 2 


D amnum, 410 

infectum, 410 

Damnum injuria datum, 404 

Dare, Iv, 315 

Debitor, Iv, 315 

Decemvirs, xiii, xvii 

Decretum, 10 

Dodititii, 18, 20 

Doductio, 449 

Deliberandi p^ testa s, 216 

Delict, Iv, Iviii, 392 

Demonstriitio, Ixvii, Ixviii, 420, 446 

Denuiitiatio, Ixxiv 

Deport a tio, 47 

Depositum, Ivi, 323 * 

misorabile, 323, 433, 4C6 
Derelicts, 114^ 

Detentio, 135, 485 
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DIE 

Dies cedit, 226, 232 
continui, 82 
fasti et nefdsti, 305 
utiles, 82, 305 
venit, 232 
Digest, xxxii 
Diligentia, 318 
Disinheriting, liii, 178-185 
Divorce, 38 
Dolus, 318, 433, 471 
Dominica pot ostjjs, 14 
Dominiunf, xlix, 87 
bonitiirium, xlix 
Qnintirium, xlix 
Donationos, lii, 145 
inter vivos, 1 17 
mortis caiisii, lii, 1 46 
ante nuptias, 158 
propter nuptias, 158 
Dos, 119, 151, 230 
Duplicatio, 477 


E DICTUM, xxi 

perpetuuni, xxi, xxvi, 11 
repentinuni, 11 
Emanei])atio. xxxix. 50 
Eiiianci})Mte(fcliil(lren, 50, 182, 200. 266 
Emphyt(*iisis, 1, 133, 361 
Em})eror, xxv, 10 
Ein})tio et veiiditio, Ivii, 112, 356 
Epi.‘'tohi, 10 
Exchange, 359 
Exceplio, Ixix, 409 
dilatoria, 474 
(loli niali, 471 
jnrisjurandi, 472 
met us causa, 470 
non nimieratJe pecunne, 355, 471 
pacti con\onti, 475 
peremptoria, 47 
])ers<>na* colnerens, 478 
procuratona, 176 
r(*i co]ia*rens, 478 
rei in judicium deluctm, 473 
rei jiidic!itae*47‘i 
restituta* here<!itatis, 210 
Execution, lx*«r. Ixv. Ixxiu 
Executor, Ixxiv, Ixxvi, 437 
Exorcitor, 373 
Exheredatio, liii, 178-185 
Kxi-'timatio, xliii, 207 
Expeiisillitio. 353 
Extranei, 217 

Extraonliiiaria judicia, Ixx, Ixxii, Ixxiii, 
437,414,480 , 


F ACEKE, Iv, 315 

Eamiha, xxxviii, 14, 26 
Eamilioi omptor, 163, P68 
Eeras 95 » 

Fictions, 420 

Fidoicommi&sa, liv, 246-25^f, 259 


INT 

Fidejussor, 347 
Fidoproinissor, 348 
Fiduciariiis, 248 
Fiduciary Tutor, 63 

Filinsfamilias, 155, 175, 417, 451, 456, 
459 

Fiscus, 140, 144, 224, 265, 310 
Formula, Ixvii 
Forimihny system, Ixvii 
Fructus, i2l, 129, 492 
Fmulus, 227 
Furiosi, 73 
Flirt i vitium. 138 
Furtiva condietio, 401 
Furlum, 139, 393 
in.mifeslum, 393 
iiec nianil'eslum, 393 


nArUS. xxiiii 

\T (J<‘ut«‘S, X, 286 

Geiitilis, liv, 286 


n AIllTATJO, 131 

JIi'innlijatiH 2)etirio, 439 
Ileres, liii, 21 1 
extraiieus, 21 7 
mteslati, 261 
neeessarius, liv, 22, 212 
suns liv, 179, 212, 262, nuking with, 
272 

ITonorarinm, 378 

JUpotliee.i, li, 76, 133, 152, 320, 428, 411, 
405 


IMTKRIUM, 1x1 

J 111 jure eesHio, 1, Ixvi, 85). 122 

III jus voeatio, \iv, 131, 480 

Jiuieltili solul io, 381 

Iniamia, xliii, 176, 490 

1 iifaiis, 08, 3 1 1 

Iiifanti ])roxiimis, 341 

Jngemii, 15 

Injuria, 410 

Inst it or 373 

Instil ntes, xxxiii 

Institution ot lieirs, 111, 185 

Insula, 98 

Intentio, Ixvii, Ixviii 
Iiitercessio, ;{.>() 
interdictio a<pia‘ et ignis, 60 
Tnterdietnm. Ixxiii, 478 

a<li])isceiKhL* jMissussionis, 481 
de elandestina possessionc, 486 
de precario, 486 
cxhihitorinin, 480 
posvfssorinm, 481 
prohihiloi iiim, 480 
quorum honorurn, 482 
recup(*randa* ^)osH(;ssioniH, 485 
restitutoriuin, 480 
• rt tmeiida; j^osscssioriis, 182 
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INT 

SaWianum, 482 
simplex et duplex, 486 
unde vi, 485 
uti possidetis, 481 
utrubi, 483 
Interest, xvi, 320 
IntesUito succession, liv, 261 ; under the 
Novels, 306 
Isbinds, 98 
Italy, conquest of, 

Jtalicum solum. 111, 134, 

Iter, 117 


J UDEX, xxi, lx 

duties of, 401-494 
liability of, 416 
.Tudicis postulatio, Ixiv 
Judicatum solvi, 463 
.Indicia extraordinaria, Ixx, Ixxii, Ixxiii, 
437, 444, 480 

Judicium imperio continens, 421, 473 
lep:itimum, 421, 473 
publicum, 494 

Judge, xii, xxi, lx, Ixxiii, Ixxv 
Jurisdictio, Ixi 

Jurisprudimtes, xxi, xxviii, 11 
Jus, XXXV, xlvii, Iv 
civile, xxiii, 7, 12 
gentium, xxiii, 7, 13 
honorarium, xxi, 11 
in personam, xlviii 
in rem, xlviii, 87 
Italienm, xix 
Latinum, xix 
iiatiiralo, xxii, 7, 13, 14 
Quiritiiim. xx 
sacrum, xvii 

Jusjurandum, 256, 430, 472 
Juhta causa, 141 
mainimissionis, 23 
Justinian, xxxi 


L AEEO, xxvii, 258 

Latini, xix, 14, 26, 296 
Latini Jiiiiiani, 18, 151, 235, 247, 296 
Ijatinitas, xix 
Legacies, 218 

ademption and transfer of, 262 
contrasted 'svitli fideicominissa, 248 
Legatarius p.irtiarius, 235 
Legatiim, 218 
crept itium, 224 
generis, 23.) 
incertse in rsonpe, 236 
optionis, 235 
per damnationcm, 219 
per prspceptionem, 220 ^ 
per vindicatipnem, 219| 
poeiuE nomine, 240 f 
sinendi modo, 220 * 

Legis actiones, Ixii, IxY 
Legitimation, 38 * • 


MAN 

Lex, 9 

JEbutia, Ixvi 
-®lia Sentia, 18, 21 
Anastasia na, 287 
Apnleia, 349 
Aquilia, 404 
Atilia, 64 
Atinia, 138 

Calpurnia, Ixiv, 36, 320, 420 
Canuleia, xvii 
Cincia, 148 
Claudia, 67 

Cornelia, 178, 349, 497 
de sicariis, 27, 414, 496 
Eabia, 498 

Falcidia, liii, 11, 209, 243-246 
Furia, 243, 349 
Furia Caninia, 24, 237 
Hortensia, xviii, 9 
Julia, Ixvi 

de adulteriis, 150, 151, 495 
de ambilii, 498 
de nnnona, 498 
do mantandis, 224, 236 
de peculatu, 498 
de resitluis, 498 
de vi pubhea, 486, 497, 
majestutis, 495 
repet undarum, 498 
Julia et Titia, 64 
Junia, xix 
Junia Norbana, 18 
Junia Volleia, 181 

Papia Poppfea. xxvi, 36. 67, 78, 187, 
195, 224, 233, 236 
Petronia, 27 
Plsetoria, 72 
Plautia, xix, 138 
Pompeia, 497 
Pubhlia, 9, 349 
Regia, 10 
Scribonia, 123 
Silia, Ixiv, 320 
Valeria, xii, 9 
Vocoiiia, 187, 236. 243, J47 
Libellus conventionis, 437 
Liberalis causa, 431 
Liberoriim jus, 284, 294 ' 

Libert as, xxxvi, 14 
Libertus, succession to, 200 
assignation of, 293 
Libertiiius, 16-21 
Libripens, Ivi, 163 
Lis et vindiciae, Ixiii, 463 
liis sua, 416 , 

Litis conte.stutio, Ixii, Ixx, Ixxiv, 390, 416 
Litis domiuiis, 464 
Locatio et conductio, Ivii, 362 
Longi teniporis possessio, 123, 137, 160 
Longissimi temporis possessio, 144 

M agistrate, ix 

^ Mancipatio, xhdi, Ivi 
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Mancipi res, xlvi 
Mancipium, 26 

M«indator compared with fidejussor, 375 

Mandatum, Ivii, JO, 371 

Manumission, 17-25 

Manus, xlii, xlvii, 30 

Manus injectio, Ixiv, Ixv 

Manunm consertio, Ixiii 

Marriage, 28, 29 

Matrimonium, 16, 36 

Merces, 363 

Missio in j^ossessioncm, Ixxiii 

Modestinus, xxix 

Mor.i, 320 

Multii, 395 

Mutuum, Ivi, 322 


ATTTKAL LAW, xxii, 7 

Neco^'Sarins heres, liv, 22, 212 
Negligence, 318 
Negotiorum gestio, 380 
Nexum, Ivi, 316 
Nonion transcriptitium, 354 
Novatio. lix, 389 
Novels, xxxiii 
Noxa, 457 
Noxalis causa*, 457 
Nudum pactum, 317 
Nuncupatio, 169 
Nuptim, 28 , justae, 29, 36 


0 ELATION to the Curia, 38 
Obligatio, Iv, lix 
ex contractu, Iv, 321 
ex d(‘licto, Iviii, 392 
natural IS, 317 

quasi ex contractu, hdi, 378 
qu.'ihi ex delicto, lix, 416 
Obligation, definition of, Iv, 313, 310 
dissolution of, lix 
sources of, 315 
Occupatio, li, 93 
Opera% 363 

Opera rum obligationes, 357 
Orbi, 224 
Orciiius, 257 • 


P AC^TFM, Ivi, 317, 361 
adject um, 317, 361 
legitinAim, 317 
nudum, 317 
Pjfletorium 317 
Papinian, xxviii 
Partnership, 366 
Paterfamilias, 26 
P.itria pot t Stas, xxxix, 28 
dissolution of, 46 
Patriciaus, 48 • . 

Patrimonium nostrum, things in or not 
in, xlvii, 8 
Patrona, 296 


Patronus, 62, 294 
Paulns, xxix** 

Pauperies, 459 
Ptjciihnm, 155, 451 
ndventitium, 157 
castrenso, 155, 167, 173 
profoetitium, 157 
quasi castrenso, 156, 173 
Peregrini, 12, 147, 248, 338, 318, 354 
Permutatio, 359 
Persona, xxxvi, xliii, 13 
Petitio hereditatfs, 439 
I’letures, 107 
Ihgiions eapio, Ixiv, Ixv 
Pignns, li, Ivii, 132, 152, 325 
IMebiscita, xxiv, 9 
Plebs, ix, xi, xvii 
Pluns petitio, 444 
IVna, 391 
Pollieilatio, 316 
J^)pubis, IX, X 
Portio logitima, 21 1 
Poss(‘ssit>, xbx, 135 
civilis, 136 
dceri'tilis, 299, 485 
cslietilis, 299 

lougi lemporis, 123, 137, 160 
longihsimi bnnporis, 144 
natural is, 136, 485 
])ro herede, 1 13, 439 
])ro poss(*ssore, 143, 430 
possessiono, e-^se in, 136, 485 
Possessor, 105, 109 

bona fide, 111, 100, 492 
male fide, 105, 492 
Postliminium, 48, 65, 96, 144, 264 
I'ostiimus, 179, 237,247 
Vellei.inus, 182 
quasi V(‘lleianUH, 182 
PotcHtas doiiiinica, 14 
pitria, XXXIX, 28 
Priedia rnstiea, 112 
stipeiidiaria. 111 
tri but aria, 118 
urbana, 1 1 7 
Prmdiator, 112 
Prmdo, 439 
Prwfeetus urbi, 65 
Pra-judieium, Ixlx, 431 
Pries, Ixiii 
Pra*seriptio, lii, Ixix 

longi tempfjris, 137, 42G 
longissimi temporis, 144 
Pnesides, Ixvi, Ixxiii 
Priest are, Iv, 315 
Pra-tor, Iviii, 11 

peregrinus, xx, Ixvi, 11 
Prccario, 481 
Pretium, 357 
Prmlegium, xvi 
, Pro hcredo gerere, 218 
ProcinetuH, 162^ 

Proculiaiis, xxviii 
i^^ocurator, 160, 401 
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Prodigi, 73 

Provincinle solum, 137, 139 
Pubertdh proximus, 68, 342, 401 
Pubos, 68, 341 
PubliCMtio. 370 
Pupil, contracts of, 154 


Q UiESTIO, Ixxv 

Qunrta Antonina, 42, 208 
Falcidia, 244 
logitimM, 211 
Pcgasiana, 204 
Quasi -contract, Iviii, 378 
delict, Ivix, 416 
po‘ssc‘^sio, 115, 122 
trailitio, 116, 122 
Qucrobi inofficKJsi testamonti, 208 
Quiritanan ownership, xlix 


APINA, 403 

llccupcratorcH, xxi, Ixi, Ixvi 
Redhibitio, 359 
Kcgula Catoiiiaua, 227, 239 
Relcgatio, t7 
Ilemanci]>ati(j, 50 
lieplic.itio, Ixix, 477 
Iloputliuin, 38 

Jlcrum univcrsitas. xlv, xlvi, li, liii, 88 
Koh, 87 

cominuiK'S, xlvii, 89, 115 
corporab'S, xliv, 115 
doininans, 118 
fungi l)ilcs, 322 
incorporalcs, xliv, 115 
niancipi, xln 
ncc nianci])i, xlvi 
privatjc, xlvn, 89, 93 
publicji?, xlvii, 89 
rcligiosjc, xlvi, 92 
sacra', xlv, 92 
sancta', xlvi, 93 
sorviens, xlv, 118 
Pcscripta, 10 

Kcsponsu piudentum, xxi, xxviii, 11 
llcstipulatio, 188 

Restitutio m integrum, Ixxiii, 47, 73, 216 
Rivers, 80, 98, 99 


8 AB1NTANS, xxviii 
Sacr.imcntum, Ixii 
Sale, 356 

S.ilvius Jnliiinus, xxviii 
Satisdatio, 462 
judicatiim solvi, 463 
tutor uni, 75 
Seashore, 90 
Senate, x, xxiv, Ixxiv 
Senatus-eonsubum, xxiv, 9 
Claudianum, 15, 312 
Hadrianum, 237 
Largianum, 296 


Libonianum, 169 
Macedonian um, 456 
Neronianum, 220 
Orphitianum, 282 
Pegasiamim, 248, 251 
Tertullianum, 279 
Trcbelliannm, 249, 250 
Velleianum, 350 
Servitudes, 1, 117-134 
personal, 1, 129 
pra?dial, 1, 117 
rural, i, 118 
urban, 1, 118 
Servuis, XI. 

Servus pcenne, 48 
Slavery, 14 

Slaves, acquisition through, 157, 384, 451 
institution of, 188 
stipulations of, 333 
abandonment of, for delicts, 457 
Societas, Ivii, 366 

universorum bonorum, 306 
Solidus, 66 
Solutio, lix, 385 
imaginaria, 385 
indebiti, 381 
Specificatio, 97 
Spoil salia, 35 ‘ 

Sponsio, Ixvii, 432, 488 
Sponsor, 318 
Spiini, ,366 
Status, xvxvi, 14 
Stipulatio, Ivii, 327 

eraptae I't vendita? horeditatis, 249 
inutilcs, 336 
paitis et pro parte, 251 
Subscriptio. 165 
Siib--titiitio ]>npillaris, 197 
qua si-pu])il laris, 199 
vulgaris, 191 

Siuvi'ssion. testamentary, liii, 161 
intest itc, 261 

Sui juris, XXX ix, 52, 53, 213 
Superficies, 1, 133 
Suspecti crimen, 83 
Syngraphfc, Ivii, 354 ^ 

rpESTAMENTI faetio, liii, 55, 66, 175, 
1 215, 236 
Testamentnm, liii, 161 
cabitis comifns, 162 
in }»ro Mnetu, 162 
jnofficiosnm, 185, 207 
irritum, 173, 202, 205 
militarc. 170 -174 
non jure Y.ietum, 202 
nuncup.itum, 170 
per 8PS i-t librani, 163 
ruptum. 202 
tripartituiii, IG^* 

Thelt, 139 
Thesaurus, 111 
Traditio, li, ‘MS 



INDEX. 


WIT 


593 


TBA 

Transcriptio, 354 
Trebatius, xxvii, 258 
Tribes, Homan, xxxvi 
Tribonian, xxxii 
Triplicatio, 477 
Tutela, xl, 52, 70 
of freedmon, 62 
of women, 66 
Tutor Atilinnus, 54 
dativijs, 64 
lidueiajyus, 63 
logitimus, 57 
testameiitariua, 55 
Tutor, removal of, 83 
Tutorifi aiictoritas, 08 
excusiitiones, 78 
satiadatio, 7»5 
Twelve Tables, xiii-xvii 


TTLPIAN, xxix. 

U IJniverbitas, 91 
rerum, xlv, li, lii 
Usucapio, lii, 134, 398, 426, 482 


ITsufruct, I, lOP, 123-129 
Usura, xvi, 320 
Usurpatio, 144 
Ufius, 1, 30, 129 
Uterini, 275, 285 
Utilis iietio, Ixx, 420 


Y ENDITIO bonorum, 302 
Veriiae, 15 
Vi l)Oiia rapta„/l03 
Via, 118 
ATndox, Ixiii 
Vindieatk), Ixiii, Ixxi 
A'indicite, Ixni 
Vindiet-;i, 17, 21 
Vis, 486 

Vil ia po6srf?qi()nis, 138 
Vitiuiu furli, 138 


position of, xli, 30, 149, 152, 
Wituubsefe to a teslannait, 166 
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LATIN CLASSICAL SCHOOL-BOOKS 

IN 

ACCORDANCE WITH THE PUBLIC SCHOOL LATIN PRIMER. 

The CHILD’S LATIN ACCIDENCE, extracted from the Rev. Canon 

Kennedy’s Child’s Latin Primer, containing all that is necessary to lead Boys up to the Public 
School Latin Primer. Price 1«. 

The Rev. Canon KENNEDY’S CHILD’S LATIN PRIMER, or First 

Latin Lessons. A New Edition, adapted to the Public School Latin Grammar. Price 2s. 

The PIJBLIC SCHOOL LATIN PRIMER. Edited with the sanction 

o£ the Head Masters of the Nine Public Schools Included in the Itoyal Commission. Price 2$. firf. 

SUBSIDIA PRIMARIA^ Part I. a First Companion Exercise Book 

to the Public School Latin Pnmer. By the Enrroii of the Primer. Price 2*. Grf. 

SUBSIDIA PRIMARIA^ Part II. a Second Companion Exercise Book 

to the Public School Latin Primer. By the Editou of the Primer. Prico 6d. 

KEY to the EXERCISES in SUBSIDIA PRIM A RIA, Pakts I. and II. 

price 5s. supplied to Instiiuctors only, on application to the Publishers. 

PUBLIC SCHOOL LATIN GRAMMAR, to follow in nse the Public 

School Latin Primer. Price Is. 6d. 

The Rev. Dr. WHITE’S FIRST LATIN PARSING BOOK, adapted 

to the Syntax of the Public School Latin Primer. Price 2s. 

The Rev. Dr. WHITE’S FIRST LATIN EXERCISE BOOK, adapted 

to the Public School Latin Primer. Price 2s. Key, price 2s. Gd. 

VALPY’S LATIN DELECTUS. Newly edited by the Rev. Dr. 

White, with Grammatical Notes adapted to the J’uhlic School Latin Prirnor, 2s. Gd. 

The Rev. Dr. WHITE’S PROGRESSIVE LATIN READER; with a 

Vocabulary, and Notes adapted to the I’ublic School Latin Primer. Price GU. 

The Rev. Dr. WHITE’S JUNIOR SCHOLAR’S LATIN-RNGLTSII 

mCTIONAllY (in uhich the formation of words, which forms one prominent feature of the 
Public School Latin Primer, is exhibited to the eye at a Klo-nce). Price 7s. bil. 

The Rev. Dr. WHITE’S NEW ENGLISH-LATIN DICTIONARY 

for the use of Schools. Ihice 5s. Gd. 

TheRev.Dr. WHITE’S JUNIOR STUDENT’S COMPLETE LATIN- 

ENGLISH and ENGLISH-LATIN DICTTONARY. Prlcel2.». 

Mr. HENRY MUSGRAVE WILKINS’S EASY LATIN PROSE 

EXERCISES on the Syntax of the Public School Latin Primer. Price 2s. Gd . — Key, 2*. Hr/. 

Mr. HENRY MUSGRAVE WILKINS’S PROGRESSIVE LAJIN 

DELECTUS, adapted with Rofercncos to the Public School Latin I'rlmer. Price 2s. 

Mr. HENRY MUSGRAVE WILKINS’S LATIN T’ROSE EXERCISES, 

adapted to the Syntax ol Hie Public School Latin Primer. Price 4s. Gd.—KKY, 5s, 

The Rev. Dr. COLLIS’S PRAXIS LATINA PlU MARIA, a Handbook 

of Questions and Exirciscs for daily use with the Public Si’hool Latin PrinuT. Price 2if. Gd. 

The Rev. Dr. COLLIS’S Xy47'/AL1. 1 ’aut I. Price 2s. Gd. 

The Rev. Dr. COLLIS’S PONTES CLASSICl LATINI, with 

References throughout to the Public School Latin Primer. Price '.Is. Gd. 

BRADLEY’S EUTROPIUS, newly edited by the Rev. Dr. White, 

with a Vocabulary and Notes adapted to the Public School Latin Primer. Price 2s. Gd. 

^RADLEY’S CORNELIUS NRPOS, newly edited by the Rev. Dr. 

Whi'ie with English Notes adapted to the Public School Latin I’rimer. ]*rice ‘.is. Gd. 

BRADLEY’S OVID’S METAMORPHOSES, edited by the Rev. Dr. 

White with English Notes adapted to the Public School Latin Primer. Prfeo 4s. Gd. 

BRADLEY’S PilMWRUS, edited by the Rev. Dr. •White, with 

English (grammatical Note-j adapted to the Public School Latin lyimer. Price 2s. Gd. 

London, LONGI^ANS & CO.- 



WHITE’S SCHOOL AHD COLLEGE LATIN DICTIONABIES. 


Now ready, in square 12mo. pp. 894, price 6s. fid. bound, 

A NEW ENGUSH-LATIN DICTIONAET 

EOR THE USB OP SCHOOLS* 

Founded on White and Riddle’s large Latin^English Dktionary. 

By the Eev. JOHN T. WHITE, D.D. Oxon. 

Bector of St. Martin Ludgate, London. 


T he aim of the Author in undertaking the present work has been to secure the 
production of a Now Englisli-Latin Dictionary for Schools presenting a sufficiently 
oxtenhivo Vocabulary, cloaru(‘&s in general details, and adequate authority for the use 
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whether it is common to both of them ; and also to what age of the language it is to 
be assigned. And further still, in order that this work may be available for all the 
legitimate purposes of a Gjjadus, the prosodial quantities of words have bef*n marked. 
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Essays on somcUnscttled 
Questions of Political Eco- 
nomy. 

By John Stuart Mill. 

Suond Ldition. 8w. 6s. 6d. 

Utilitarianism. 

By John Stuart Mill. 

Poufih Edition. %vo 57. 

A System of Logic, 
Ratiociuative and Indm- 
tive. 

By John Shiart Mill. 

Eighth Edition. 2 vols. 8vo. 2$s. 

Examination of Sir 
William Hamiltofls Phi- 
losophy, and of the princi- 
pal Philosophical Questions 
discussed in his Writings. 
By John Stuart Mill. 

Fourth Edition. Svo. t6s. 

Dissertations and Dis- 

cussions. 

By John Stuart Mill. 

4 vols. %w. prutgl. 6s. 6d. 
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Analysis of the Pheno- 
mena of the Human Mind. 
By James Mill. New 
Edition, with Notes, 
Illustrative and Critical. 

2 VOls. %VO. 28j. 

The Law of Nations con- 
sidered as Independent Po- 
litical Communities ; the 
Rights and Duties of 
Nations in Time of War. 
By Sir Travers Twiss, 
D.C.L. F.R.S. 

New Edition^ mnsed ; zvHh an Introductory 
Juridical Revitiv of the Results of 
Recent IVars, and an Appendix of 
Treaties and other Documents. S7/0. 
pice 2 lj. 

Church and State; their 
relations Historically De- 
veloped, 

By T, Heinrich Gcffcken^ 
Professor of Interna- 
tional Law at the Uni- 
versity of Strasbnrg, 
Translated from the 
Ge^mian by E, Fairfax 

T ay lor, {in the press. 

A Systematic View of 
the Science of Jurispru- 
dence, 

By Sheldon Amos, M,A, 

%vo, i8j. 

A Primer of the English 
Constitution and Govern- 
ment. 

By Sheldon Amos, M.A. 

Second Edition. Crown %vo. 6/. 


Outlines of Civil Pro- 
cedure. Being a General 
V iew of the Supreme Court 
of Judicature and of the 
whole Practice in the Com- 
mon Law and Chancery 
Divisions under pi the 
Statutes now in force. 
With Introductory Essay, 
References, Time Table, 
and Index. Designed as a 
Systematic and Readable 
Manual for Students, and 
as a Handbook of General • 
Practice. 

By Edward Stanley Roscoe, 
Barrister-at-Law. 

ft 

\2vio. price %s. iod. 

Principles of Economical 

Philosophy. 

By H. D. Macleod, M.A. 
Barrister-at-Law. 

Second Edition^ in 2 vols. Vol. I. %vo. l$s. 
Vol. II. Part /. price 12s. 

The Institutes of Jus- 
tinian; with English In-, 
troduction, Tmnslation, 
and Notes. 

By T. C. Sanclars, M.A. 

Fifth Edition. 8 w. i 8 j. 

« 

Lord Bacon's Works, 
Collecfed and Edited by R. 
L. Ellis, M.A. J.Sped- 
ding, M.A. and D. D. 
Heath. 

New and Cheaper Edition. 7 vols. 8w. 
;^3- 6a'- 
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Letters and Life of 
Francis Bacon, including 
all his Occasional Works. 
Collected and edited, with 
a Commentary, by J, 
Spedding. 

*^ols. Zvo. 4f. 

The Nicomachean Ethics 
of Aristotle. Newly trans- 
lated into English. 

By R. Williams, B.A. 

ZVO. 12S, 

The Politics of A ristotle; 
Greek Text, with English 
Notes. 

ByRi^iard Congreve, M.A . 

New Edition., revised, %vo. i8j. 

The Ethics of A ristotle ; 
with Essays and Notes. 

By Sir A. Grant, Bart. 
M.A. LED. 

Third Edition. 2 vols. %vo. frice 32 j. 

Bacon's Essays, with 

Annotations. 

By R. ^/lately y D.D, 

New Edition. lOf. 6</. 

• 

Picture Logic; an At- 
tempt to Popularise the 
Science of Reasoning by the 
combination of Humorous 
Pictures with Exa,mples of 
Reasoning taken from Dai ly 
Life. 

By A. Swinbourne, C.A. 

Second Edition ■, wdh Woodcut Illustrations 
from Drawiti^s hy the Author, Fcp. 
8w. price $s. 


Elements of Logic. 

By R. Whately, D.D. 

New Edition. %vo, 10s. 6d, cr, %vo. 4J. 6^/. 

Elements of Rhetoric. 

By R. ]Vhately, D.D. 

New Edition. %vo. loj*. 6^/. cr. 8s/o. 4s. 6d, 

A n Outline of the Neces- 
sary Laws f Thought : a 
Treatise on Pure and 
Applied Logic. 

By the Most Rev. W. 
Thomson, D.D. Arch- 
bishop of York. 

Twcljth Thousand. Crown 6 j . 

A n Introduction to Men- 
tal Philosophy, on the In- 
ductive Method. 

By 7. D. Morcll, LL.D. 

%VO. I2i. 

Philosophy without As- 

sumptions. 

By the Rev. T. P. Kirk- 
man, F.R.S. Rector of 
Croft y near Warrington. 

%vo. pine I or. 6^/. 

Ueberweg's System of 

LogiCy and History of 
Logical Doctrines. 
Translatedy with Notes and 
AppendiceSy^ by T. M, 
Lind%ayyM.A. F.R,SK^ 

^0. I 6a 
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The Senses and the 

Intellect. 

By A. Bain, LL.D. 

Third Edition^ %vo, 15 ^. 

The Emotions and the 

Will. 

By A lexander Bain, LL.D. 
Professor of Logic in the 
University of Aberdeen. 

Third Edition^ thoroughly revised., and in 
great part re-wiitten. %vo. price 

Mental and Moral 
Science; a Compendium of 
Psychology and Ethics. 

By A. Bain, LL.D. 

Third Edition, Crown ^evo. I or. (id. Or 
separately: Part I. Mental Science^ 6s. 6d. 
Part II. Moral Science, 4s. 6d. 

MISCELLANEOUS & 

Miscellaneous and Post- 
humous Works of the late 
Henry Thomas Buckle. 
Edited, with a Biographical 
Notice, by Helen Taylor. 

3 vols. Sr^o. £2. i2s. 6d. 

Short Studies on Great 

Subjects. 

By y. A. Froudc, M.A. 

Cabinet Edition, 2 vols, crown %vo. i2j. 
Library Edition, 2 vols. demy 8tv. 2\s. 

Manual of English Lite- 
rature, Historical and 
Critical. . 

By Thomas Arnold, M.A. 

.New Edition. Cr^rwu Svo. p. 6d, 


On the Influence of 
Authority in Matters of 
Opinion. 

By the late Sir George 
Coniewall Lewis, Bart. 

Neiti Edition, ivo. 14 ^. 

I 

Hume's Treatise on Hu- 

man Nature. 

Edited, with Notes, &c. by 
T. H. Green, M.A. and 
the Rev. T. H. Grose, 
M.A. 

2 vols. % V0 . 28 j. 

Hume's Essays Moral, 

Political, and Literary. 

By the same Editors. 

2 vols. %vo. 28 ^. 

The aberve form a complete and uniform 
Edition of Hume’s Phdowphical 
WoiLs. 

CRITICAL WORKS. 

Lord Macaulay's Mis- 

cellaneous Writings. 

Library Edition, 2 vols. Svo. Portrait, 21s. 
People’s Edition, i vol. cr. Svo. 4J. 6d. 

Lord Macaulay's Mis- 
cellaneous Writings and* 
Speeches. 

Students' Edition, (ftoiuii Szo. 6s. 

Speeches of the Right 
Hon. Lord Macaulay, cor- 
rected by Himself. , 

People s Edition. Crown Svo. pi 6d. 

The Rev. Sydney Smith's 
Ess(^s contributed to the 
Edinburgh Review. 

Authorised Edition, complete in One Volume, 
Crown Svo. p. 6d. sewed, or p. 6d. cloth. 
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The Wit and Wisdom of 

the Rev. Sydney Smith. 

Crown 3/. 6^/. 

German Home Life; a 
Series of Essays on the 
Domi^tic Life of Germany. 

Heffinied^ 7uith Revision and Additions., 
from Fraser’s Magazine, i voL 
crenvn 8vo. \Nearly ready. 

The M isc ellaneous 
Works of T homas A mold, 
D.D. Late Head Master of 
Rugby School and Regius 
Professor of Modern His- 
tory in the Univ. of Ox- 
ford. 

%vo. 6d. 

Realities of Irish Life. 

By W. Steuarf Trench. 

Cr. Svo. 2s. 6d, saved, or y. (>d. doth. 

Lectures on the Science 

of Language. 

By F. Max Muller, M.A. 
&c. 

Eiyhth Edition. 2 vols. crown 8z'0. l6s. 

'Chips from a German 
Workshop ; being Essays 
on the *Science of Religion, 
and on Mythology, Tradi- 
tions, and Customs. 

By F. Max Muller, M.A. 

1 voh. 8vo. ffl. l8f. 

» 

Southey s Doctor, com- 
plete in One Volume. 
Edited by Rev. f. W. 
Warter, B.D. 

Sqttayc cvovjn %vo. J 2 J. (>d. 


Lectures del%uered %n 

America in 1874 . 

By Charles Kingsley, late 
Rector of Eversley. 

Crmin %vo. 5j. 

Families of Speech. 

Four Lectures delivered at 
the Royal Institution. 

By F. W. Farrar, D.D. 

New Edition. Cnnvn%vo, 3^. 6</. 

Chapters on Language. 

By F. W. Farrar, D.D. 

Neiv Edition. Ci own S7fo. $s. 

A Budget of Paradoxes. 

By Augustus De Morgan. 

Reprinted, with Ant hod ^ AddUiom, from 
the AthenKum. 87 'o. 15?. 

Apparitions ; a Narra- 

tive of Facts. 

By the Rev. B. W. Savile, 
M.A. Author of ' The 
Truth of the Bible ' & c. 

Crtrwn 8 vo. fine t^. 6 d. 

The Oration of Demos- 
thenes on the Crown. 
Translated by the Right 
Hon. .Sir R. P. Collier. 

Crtnvn 8 roo. 5^. 

Miscellaneous W ri lings 
of fokn Conmgton, M.A, 
Edited by y, A. Symonds, 
M.A, Willi a Memoir 
by y. S, Smith, M.A . 

2 z'ols. 8 t 0. 28s, 
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Recreations of a Country 

Parson. 

By A. K. H. B. 

Two Series, ^s. 6d. each. 

Landscapes, Churches, 

and Moralities. 

By A. K. H. B. 

Crown Svo, 3J. 6d. 

Seaside Musings on Sun- 

days and Weekdays. 

By A. K. H. B. 

Crown Zvo. 3^. ()d. 

Changed A spects of Un- 

changed Truths. 

By A. K. H. B. 

Ciown %vo, 6d. 

Counsel and Cojnfort 

from a City Ptdpit. 

By A. K. H. B. 

CtOivn 8ro. y. 6d. 

Lessons of Middle Age. 

By A. K. H. B. 

Cfcnm 8vo. 3J. 6d. 

Leisure Hours in Town. 

By A. K. H. B. 

Crown Sz'o. y. 6d. 


The Autumn Holidays 

of a Country Parson. 

By A. K. H. B. 

Crown 8vo, 3^. 6d, 

Sunday Afternoons at 
the Parish Church of a 
Scottish University City. 
By A. K. H. B. 

Crown 8vo, y. ()d. 

The Commonplace Phi- 
losopher in Town and 
Country. 

By A. K. H. B . ' 

Crozvn 8vo, 3/. 6d, 

Present-Day Thoughts. 

By A. K. H. B. 

Ctoivn 8vo. 3J'. 6^/. 

Critical Essays of a 

Country Parson. 

By A. K. H. B, 

Crown %vo. y. 6d. 

L 

The Graver Thoughts of 

a Country Parson. 

By A. K. H.B. 

I ^ 

I Three Series, y, 6d. each, , 
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DICTIONARIES and OTHER BOOKS of 
REFERENCE. 


A Dictionary of the 

English Language. 

By R- G. Latham, M.A. 
M.D. Founded on the 
Dictionary of Dr. S. 
Johnson, as edited by 
the Rev. H. J . Todd, 
with numerous Emenda- 
tions and Additions. 

4 mh, 4/d. 

Thesaurtts of English ! 
Words and Phrases, classi- 
fied and arranged so as to | 
facilitate the expression of 
Ideas, and assist iuLitei^ary 
Composition. 

By P. M. Roget, M.D. 

Crazvtt S7>o. los. 6d. 

English Synonymes. 

By E. y. Whately. Edited \ 
by Archbishop Whately. ^ 

Fifth Edition, Fcf. Svo. 3r. i 


A Practical Dictionary 
of the French and English 
Languages. 

By Lion Contanseau, many 
years Fre7ich Examiner 
for Military and Civil 
Appointmc7its, &c. 

Post %vo, *js. 6d. 

Contanseau s Pocket Dic- 
tionary, French and Eng- 
lish, abridged from the 
Practical Dictionary, by 
the Author. 

Square l8wd. 3?. (id. 

A New Pocket Dic- 
tionary of the Gemnan and 
English Languages. 

By F. W. Longman, Bal- 
liol College, Oxford. 
Founded on Blackley and 
FricdliindcPs Practical 
Dictionary of the Ger- 
man and Englhsh Lan- 


Handbook of the English 
Langtiage. For the nse of 
Studedis of the Universities 
and the Higher Classes in 
Schools. 

'R. G. Latham, M.A . 
'}m.D. &c. late Fellow of 
King s College, Cam- 
bridge; late Professor of 
English in UniVj Coll. 
Lond. • , 

Tilt Ninth Edition. Cmvn ivo. 6s. 


Square I8wd. frier 

A Dictionary of Roman 
and Greek Antiquities. 
With 2,000 Woodcuts 
from Ancient Originals, 
illustrative of the Arts 
and Life of the Greeks and 
Romans. 

By Anthony Rich, B.A. , . 

Third Edition, Crown Svo. *js. 6d. 
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New Practical Diction- 
aiy of the German Lan- 
guage ; Germa7i - English 
and English-German. 

By Rev. TV. L. Blackley, 

M.A. and Dr. C. M. 

Friedlander. 

Post S7'0. Is. 6(1. • 

The Mastery of Lan- 
guages ; or, the Art of 
Speaking Foreign Tongues 
Idiomatically. 

By Thomas Prendergast. 

Second Edition. Svo. 6s. 

A Greck-English Lexi- 

con. 

By H. G. Liddell, D.D. 

Dean of Christchurch, 

and R. Scott, D.D. 

Dean of Rochester. 

Sixth Edition. O own ofo. 36 J. 

A Lexicon, Greek and 
English, abridged for 
Schools f’om Liddell and 
Scott's Greek - English 
Lexicon. 

Fourteenth Edition. Square izmo. qs. 6d. 

A n English-Greek Lexi- 
con, containing all the Greek 
Words used by Writers of 
^ood authority. 

By C. D. Yonge, M.A. 

New Edition. ^ 0 . 21 s. 

Mr. C. D. Yonge’s New 
Lexicon, English and 
Greek, abridged from his 
» larger Lexicon. 

Square i2mo, 8 x. 6d.^ 


A Latin-English Dic- 

tionary. 

By John T. White, D.D. 
Oxon. and f. E. Riddle, 
M.A. Oxon. 

Fifth Edition, revised, i voL /\to. 28j. 

f 

White's College Latin- 
English Dictionary ; 
abridged from the Parent 
Work for the use of Uni- 
versity Students. 

Third Edition, Medium %vo. i^s. 


A Latin-English Dic- 
tionary adapted for the use 
of Middle-Class Schools, 
By John T. White, D.D. 
Oxon. 

Square fcf. %7'0. 3 ?. 


White' sfttnior Student' s 
Complete Latin - English 
and English-Latin Dic- 
tionary. 


Square l2mo. I2s. 


Separately 


< 

English-Latin, $s. 6d. 
Latin-English, qs. 6d. 


M‘Culloch's Dictionary, 
Practical, Theoretical and 
Historical, of Comb^rce 
and Commercial Naviga- 
tion. 

Edited by H. G. Reid. 

Svo. 6y. < 

Supplement, price 5 A 
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A General Dictionary 
of Geography, Descriptive, 
Physical, Statistical, and 
Historical; forming a com- 
plete Gazetteer of the World. 
By A. Keith Johnston. 

Edition^ thoroughly revised. 

\ln the press. 

The Public Schools Ma- 
nual of Modern Geography. 
Forming a Companion to 
‘ The Public Schools Atlas 
of Modern Geography ’ 

By Rev. G. Butler, M.A. 

\In the pi ess. 


The Public Schools A lias 
of Modern Geography, hi 
31 Maps, exhibiting clearly 
the more important Physi- 
cal Features of the Coun- 
tries delineated. 

Edited,, luith Introduction, 
by Rev. G. Butler, M.A. 

Impel ial 8:^7. piuc 5^. doth : 01 in imptital 
4/(7. 3r. 6 d. 6^5?. doth. 

The Public Schools Atlas 
of Ancient Geography. 
Edited, with an Introduc- 
tion on the Study of An- 
cient Geography, by the 
Rev. G. Butler, M.A. 

Impt 1 lal Qiuu k . yin llu // < m. 


ASTRONOMY and 

The Universe and the 1 
Coming Transits; Re- 
searches into and New i 
Views respecting the Con- | 
stitution of the Heavens. i 
By R. A. Proctor, B.A. 

With 22 Chalk and iiDia^iains. %vo. l6f. 

, Saturn and its System. 

By R. A. Proctor, B.A. 

^vo. With 14 Plates f 14J. 

$ 

The Transits of V ?nus ; 

A Popular Account of Past 
andComing Transits, from 
thi first observed by Hor- 
rocks A.D. 1639* to the 
Transit of a . d . 2012. 

By R. A. Proctor,^ B.A. 

Second EdiUon, rexnudtand mlarged.^h ^ 
20 Plates \\ 2 ^Colou 7 cd) and 27 Wood- 
cuts. Clown %vo. 8 j. 6 </. 


METEOROLOGY. 

Essays on A strononiy. 
A Series of Papers on 
Planets and Meteors, the 
Sun and Sun-surrounding 
Space, Stars and Star 
Cloudlets. 

By R. A. Proctor, B.A. 

JVtth loPlak'^ and 24 IVoodtHti. 87 ( 7 . J2s. 

The Moon ; her Motions, 
Aspect, Scenery, and Phy- 
sical Condition. 

By R. A. Proctor, B.A. 

With riati^y ChaitSy WoadculSy and Lm tar 
Photi > j 7 aphs. Cl own 8 vo. 1 5 j. 

The Sun ; Ruler, Light, 
Fire, and Life of the Pla- 
netary System. 

By R. A. Proctor, B.A.^ 

Second Editioi^ Plata and Woodcuts. C r 
8vo. 14 .'*. 
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TAe Orbs Around Us; a 
Series of Familiar Essays 
on the Moon and Planets, 
Meteors and Comets, the 
Sun and Coloured Pairs of 
Suns. 

By R. A. Proctor, B.A. 

Second Edition., with Chart and ^Diagrams. 
Crown 2>vo. p. 6d. 

Other Worlds than Ours; 
The Plurality of Worlds 
Studied under tlu Light 
of Recent Scientific Re- 
searches. 

By R. A. Proctor, B.A. 

Third Edition, with 14 Illustrations. Cr. 
%vo. los. ^d. 

Brinkley's A stronomy. 
Revised and partly re-writ- 
ten, with Additional Chap- 
ters, and an Appendix of 
Questions for Examination. 
By folin W. Stubbs, D.D. 
and F. Brunnow, Ph.D. 

With if) Diagrams. CrownZvo. 6^. 

■Outlines of Astronomy. 
By Sir J. F. W. Herschel, 
Bart. M.A. 

Latest Edition, with Plates and Diagrams. 
Square crown %vo. 12^. 

The Moon, and the Con- 
dition and Co7ifigurations 
of its Surface. 

By Edmund N eison. Fellow 
of the Royal Astrono- 
mical Society &c. 

Illustrated h Maps an d Plates. 

\Nearly ready. 


Celestial Objects for Com- 

mon Telescopes. 

By T. W. Webb, M.A. 
F.R.A.S. 

New Edition, with Map of the Moon and 
Woodcuts. Crown %vo, *js. 6d. 

‘By universal consent of obser^rs in this 
country, Mr. Werb's Celestial Objects has taken 
the place of a standard text-book. With a book so 
well known and so highly appreciated, we have 
little more to do than to mention the appearance 
of a new edition, which we know has been wanted for 
some time, and which those who survey the glories 
of the heavens will be anxious to obtain ’ 

The Student. 

A New Star A tlas, for 
the Library, the School, and 
the Observatory, in 1 2 Cir- 
cular Maps {with 2 Index 
Plates). ' 

By R. A. Proctor, B.A. 

Crown Svo. p. 

LargerStarA tlas Jor the 
Library, in Twelve Cir- 
cular Maps, photolitho- 
graphed by A. Brothers, 
F.R.A.S. With 2 Index 
Plates and a Letterpress 
Introduction. , 

By R. A. Proctor, BA. 

Second Edition. Small folio. 

Dove's Law of Storms, 
considered in connexiofVfdth 
the ordinary Movements of 
the Atmosphere. 

Tratislated by R. H. Scott, 
M.A. ' 

%vo. lor. 6^. 
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Air and Rain; the Be- 
ginnings of a Chemical 
Climatology. 

By R. A. Smith, F.R.S. 

Svo. 24J. 

Air its Relations to 
Life, 1774-1874; a Course 
of Lectures delivered at the 
Royal Institution of Great 
Britain in 1874, with some 
Additions. 

By Walter Noel Hartley, 
F.C.S. Demonstrator of 
Chemistry at King's 
College, London. 

Small u tth Illusti ations^ 6 s, 


Nautical Surveying, an 
Introduction to the Practi- 
cal and Theoretical Study 
of 

By y. K. Laughton, M.A. 

Small %vo, 6 s. 

Schellcn s Spectrum Ana-- 

lysisy in its Application to 
Terrestrial Substances and 
the Physical Constitution of 
the Heavenly Bodies, 
Trafislated by fane and 
C, Lassell; editedy 'ivith 
NoteSy by W, HngginSy 

LL.D. F.R.S, 

With 1 3 rialiS and 223 I / c odents. 8: 0. 28j, 


NATURAL HISTORY and PHYSICAL 
SCIENCE. 


Professor Helmholtz' 
Popular Lectures on Scien- 
tific Subjects. 

Translated by E. Atkinson, 
F.C.S. 

Wtih many Jllmt rathe Wood P Ji^t avvigs. 
8 zto, I 2 s. 6 d. 

Ganofs Natural Philo- 
sophy for General Readers 
and Young Persons; a 
Gourse of Physics divested 
cw Mathematical Formulce 
and expressed in the Ian- 
gt*age of daily life. 
Translated by E,Atkinsony 
PCS. • 

Second EdtHonf loith 2 Plates and 429 
Woodcuts, Crown 8 yo. Js. 6 d. 


The Correlation of Phy- 

sical Forces. 

By the Hon. Sir W. R. 
GrovCy F.R.S, &t. 

Sixth PAitwft, ivith otlu) Contubulions to 
Sciuitc. Sev. I5r. 

JVeinholds Introduction 

to Experimental PhysieSy 
Theoretical and Practical ; 
including Directions for 
Constructing Physical Ap- 
paratus and for Making 
Experiments. 

Translated by B. Loewyy 
F.R.A.S. With a Pre- 
face by G. C. Foster y 
F.R.S. • 

With 3 Colored Plates and Woodcuts. 
Svo. frice^ls. 6 d. 
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Ganofs Elementary 
Treatise on Physics, Ex- 
perimental and Applied, 
for the use of Colleges and 
Schools. 

Translated and edited byE. 
Atkinson, F.C.S, 

Snmth Edition., with 4 Coloured Plates Cp 
758 Woodcuts, Post%zfo. 15J. 

Problems and Examples in Physics^ 
an Appendix to the Seventh and other 
Editions of Ganofs Elementary Trea- 
tne. SzuK price ij. 

Text-Books of Science, 
Mechanical and Physical, 
adapted for the use of A rti- 
sans and of Students in 
Public and Science Schools. 

Small %T0. Woodcuts. 

The following Text- Books 
in this Scries may now be 
had : — 

Anderson’s Strength of Materials, y. 6d. 
Armstrong’s Organic Chemistry, 3^. 6^4 
Barry’s Railway Appliances, 3^. 6i/. 
Bloxam’s Metals, 3J-. 6^. 

Goodeve’s Mechanics, 3J. 6^4 
■■ " Mechanism, y. 6d. 

Griffin’s Algebra Sp Trigonometry, 3^. (id. 

Notes on the same, with Solutions, 31. (id, 
Jenkin’s ElecUicity Sp Magnetism, 3J. 6d. 
Maxwell’s Theoiy of Heat, 3^. (id. 
Merrifield’s Technical Anthmetic, 3J. (id. 
Key, is. (id. 

Miller’s Inorganic Chemistry, 3J. (id. 

Preece and Sivewright’s Telegraphy, is. 6d. 
Shelley’s Workshop Appliances, y. (id. 
Thorpe’s (Quantitative Analysis, i[s. 6d. 
Thorpe and Muir’s Qualitative Analysis, 
is. (id. 

Watson’s Plane Splid Geometry, y. 6d. 

Other Text-Books, in cx^nsion of this 
Seifes, in active prepargition. 


Principles of A nimal 

Mechanics. 

By the Rev. S. Haughton, 
F.R.S. 

Second Edition. %vo. 2\s. 

Fragments of Science. 

By folin Tyndall, F.R.S. 

Neiv Edition, crtnvn %vo. los. 6d. 

Heat a Mode of Motion. 

By fohn Tyndall, F.R.S. 

Fifth Edition, Plate and Woodcuts, 
Crozun %vo. lOJ. (id. 

Sound. 

By John Tyndall, F.R.S. 

Third Edition, including Recent Researches 
on Fog- Signalling ; Portrait and Wood- 
cuts. Croion %vo. los. 6d, 

Researches on Diamag- 
netism and Magne-Crystal- 
lie Action; including Dia- 
magnetic PolaHty, 

By John Tyndall, F,R,S. 

With 6 Plates and many Woodcuts. Sz'o. 14s, 

Contributions tb Mole- 
cular Physics in the do- 
main of Radiant Heat. 

By John Tyndall, F.R.S. 

Six Lectures on Light, 

delivered in Amerita in 
1872 and 1873 . 

By fohn Tyndall, F.R.S. 

Second Edition, with PoArait, Plate, and 
59 Diagrams^ Crown %vo, *Js, 6d, 
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Notes of a Course of Nine 
Lectures on Light, delivered 
at the Royal Institution. 

By John Tyndall, F.R.S, 

Crown ^vo. u. sewed, or u. 6d. cloth. 

Notesi of a Course of 
Seven Lectures on Electric 
cal Phenomena and Theo- 
ries, delivered at the Royal 
Institution, 

By John Tyndall, F.R,S, 

Croivn Sz'o. is. sezued, or is. 6d. cloth. 

A Treatise on Magnet- 
ism, General and Terres- 
trzal. 

By Hr Lloyd, D.D. D.C.L. 

%vo. price lOJ*. td. 

Elementary Treatise on 

the Wave-Theory of Light. 

By H. Lloyd, D.D. D.C.L. 

Third Edition. %vo. ioj. (id. 

The Comparative Ana- 
tomy and Physiology of the 
Vertebrate Animals. 

By Richard Owen, F.R.S. 

Withl,tyj2 IVoodcitts. yjoh. %vo. £%. iy.(id. 

Sir H. J-Iollands Frag- 
mentary Papers on Science 
and other subjects. 
Edijedbythe Rro. J. Hol- 
\land. 

, I %vo. price 14^- 

Kirhy and Spence's In- 
troduction to Entomology, 
or Elements if the Natural^ 
History of Insects. 

Crenvn Szo. 


Light Science for Lei- 
sure Hours; Familiar Es- 
says on Scientific Subjects, 
Natural Phenomena, &c. 
By R. A. Proctor, B.A. 

First and Second Series. 2 vols. crozon 8zv. 
Js. 6d. em h. 

Homes without Hands ; 
a Description of the Habi- 
tdttons of .AmmOfls, classed 
according to their Principle 
of Construction. 

By Rev. y, G. Wood,M.A. 

With about 140 Vignettes on Wood. 8rv. 14J. 

Strange Dwellings ; aDe- 
scrip tion of the Habitations 
of Animals, abridged from 
* Homes without Hands! 

I By Rev. J. G. Wood, M.A, 

\ With Front hpicce and 60 Woodcuts. Crown 
8z'o. is. Gd. 

Insects at Home; a Popu- 
lar Account of British 
Insects, their Structure 
Habits, and Transforma- 
tions. 

By Rev. y. G. Wood,M.A. 

Withupiuards of*ioo Woodcuts. 8vo. 21s. 

Insects Abroad; being a 

Popular Account of Foreign 
Insects, their Structure, H a- 
bits, and Transformations. 

By Ren* f* G, Wood, M A, 

With upwards 0/700 W lodcuts . Syo. 2 1 r 
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Out of Doors ; a Selec- 
tion of Original Articles 
on Practiced Natural His- 
tory. 

By Rev. y. G. Wood, M.A. 

With 6 Illustrations from Original Designs 
engraved on Wood. Crown 8vo. *js. 6d, 

Bible Animals; a De- 
scription of every Living 
Creature mentioned in the 
Scriptures, from the Ape 
to the Coral. 

By Rev. J. G. Wood, M.A. 

With about ill Vignettes on Wood. 8vo. 14 J. 

The Polar World : a i 
Poptdar Description of 
Man and Nature in the 
Arctic and Antarctic Re- 
gions of the Globe. 

By Dr. G. Hartiuig. 

With Chromoxylograph ^ MapSy and Wood- 
cuts. 8vo. ioj. Cd. 

The Sea and its Living 

Wonders. 

By Dr. G. Hartwig. 

Fourth Editiony enlarged. 87>o. with many 
IllustraiwnSy ioj. 6c/. 

The Tropical World. 

By Dr. G. Hartwig. 

With about 200 Illustrations. 8vo. ioj. ^d. 

The Subterranean World. 

By Dr. G. Hartwig. 

With Maps and Woodcuts. Sz'o. ioj. 6d. 

The Aerial World; a 
Popular Account of tiu 
Phenomena and Life of 
the Atmo^here. 

‘ By Dr. (feorge Hartwig. 

With Map, 8 Chromoxylo^aphs, and 6 o 
( Woodcuts. 8vo. price iis. 


Game Preservers and 
BirdPreservers,or ‘ Which 
are our Friends ? ' 

By George Francis Morant, 
late Captain 1 2th Royal 
Lancers & Major Cape 
Mounted Riflerdin. 

Crown 8vo. price ^s. 

A Familiar History of 

Birds. 

By E. Stanley, D.D. late 
Ld. Bishop of Norwich. 

Fcp. 8vo. with Woodcuts y ^s. 6d. 

Rocks Classified and De- 

scribed. 

By B. Von Cotta. 

English EdilioHy by P. II. Lawrence {with 
Englhhy Germany and French Syno- 
nymes)y revised by the Author. Post 
8vo. 14J. 

Excavations at the Kess- 

ler lock near Thayngeny 

Sivitzerlandy a Cave of the 
Reindeer Period. 

By Conrad Alerk, Trans- 
lated by John Edward 
Leey F.S.A. Ffi.S. Au- 
thor of Tsca Silurum ' 
&c. ^ 

With Sixteen Plates. Royal 8vo. *js. 6d. 

The Origin of Civilisa- 
tion, and the Primitive 
Condition of Man; men- 
tal and Social Cojidition of 
Savages. 

By 'Sir fy, Lubbock, Bart. 

' M.P. F.R.S. 

Third EditwHy with 25 Woodcuts. 8vo. i8j. 
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The Native Races of the 
Pacific States of North 
America. 

By Hubert Howe Bancroft. 

VoL I. Wild Tribes., their Manners 
and Customs ; mth 6 Maps. %vo. 25J. 

Vol, II. Native Races of the Pacific 
States. 2 $s. 

Vol. III. Myths and Languages. Svo. 
price 25^. 

Vol. IV Antiquities and Architectural 
Remains., with Map. %vo. 25.f. 

Vol. V. Aboriginal History and Migra- 
tions ; Index to the Entire Work. With 
2 Maps., %vo. 25^. 

This work may now he had complete in 
5 volumes, price ff. 5.1. 

The Ancient Stone Im- 
plements, Weapons, and Or- 
namcMs of Great Britain. 
By John Evans, F.R.S. 

With iPlatiS and 476 Woodmt'^. 87'^, 284. 

The Elements of Botany 
for Families and Schools. 
Eleventh Edition, revised 
by Thomas Moore,F.L.S. 

Ftp. %vo. with Woodcuts, 2 s. (xl. 

The Rose Amateur's 

Guide. 

By Thwias Rivers. 

Tenth Edition, Ecp. %vo. 4^. 

On the Sensations of 
Tone, as a Physiological 
Basis for the Theory of 
Jhjusic. 

Ely H. Helmholtz, Pro- 
fessor of Physiology in 
the University of Berlin. 
Translated by A. ft. Elhs, 
F.R.S.^ ‘ 

Svo. ^ 6 s. 


A Dictionary of Science, 
Literature, and Art. 
Re-edited by the late W. T. 
Brande( the A uthorjand 
Rev. G. W. Cox, M.A. 

New Edition, revised: 3 vols. medium Svo. 6 ^s» 

§ 

The History of Modern 
Music, a Course of Lec- 
tures delivered at the Royal 
Institution of Great Bri- 
tain. 

By John I lull ah. 

Nno hdiiioii. Demy %vo. 8w 6</. 

The Transition Period 
of Musical History ; a 
Second Course of Lectures 
on the History of Music 
from the Bcghming of the 
Seventeenth to the Middle 
of the Eighteenth Century, 
delivered at the Royal In- 
stitution. 

By John Ilullah. 

NeW Edition, I vol. demy ^710. 

[/// the Spring. 

The Treasury of Botany, 
or Popular Dictionary of 
the Vegetable Kingdom ; 
with which is incorporated 
a Glossary of Botanical 
Tetms. 

Edited by J. Lindley, 
F.R.S. and T. Moore, 
F.L.S. , 

With 274 Wydeuis and 20 Steel Plates, 
Two Pans, Jcp. %vo. I 2 s, 
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A General System of 
Descriptive and A nalytical 
Botany. 

Translated from theFrench 
of Le Maout and De- 
caisne, by Mrs. Hooker. 
Edited and arranged 
according to the English 
Botanical System, by f. 
D. Hooker, M.D. &c. 
Director of the Royal 
Botanic Gardens, Kew. 

With Sf$ooJVoodcuts. Imperial%vo. 31^.6^. 

Loudon's Encyclopcedia 
of Plants; comprising the 
Specific Character, Descrip- 
tion, Ctdture, History, &c. 
of all the Plants found in 
Great Britain. 

With upivards of 1 2, 000 \ Voodcuis. %vo. 42J. 


Handbook of Hardy 
Trees, Shrubs, and Her- 
baceous Plants; containing 
Descriptions &c. of the 
Best Species in Cultivation; 
with Cultural Details, 
Comparative Hekdiness, 
suitability for particular 
positions, &c. Based on 
tJu French Work of De- 
caisne and Naudin, and 
iiuluding the 720 Original 
Woodcut Illustrations. 

By W. B. Hetnsley. 

Medium 8vo. 2 is. 

Forest Trees ancLWood- 
land Scenery, as described 
in Ancient and Modern 
Poets. 

By William Menzies, De- 
puty Surveyor of Wind- 
sorForest and Parks, &c. 

With Tivcnty Chrojnolithographic Plates. 
Folio, price 5j. 


CHEMISTRY and PHYSIOLOGY- 


Miller's Elements of 
Chemistry, Theoretical and 
Practiced. 

Re-edited, with Additions, 
by H. Maclcod, F.C.S. 

3 mis. 8vo. 

Part I. Chemical Physics, 15J. 
Rlrt II. InorgInic Chemistry, 21s. 
Part III. Organic Che|hstry, Nnv 
Edition in the pfrss. 

c ® 


Health in the House, 
Twenty-five Lectures on 
Elementary PhysioloM in 
its Application to the Dktily 
Wants of Man and^ Ani- 
mals. 

, By Mrs. Ct M. Buckton. 

New Edition. Crown %vo. Woodcuts, 2s, 
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Outlines of Physiology, 
Human and Comparative. 
By J. Marshall, F.R.C.S. 
Surgeon to the Univer- 
sity College Hospital. 

2 vols. cr. ^vo. with 122 WooJiiits^ 321. 

Select Methods in Chemi- 
cal Analysis, chiefly Lior- 
ganic. 

By Win. Crookes, F.R.S. 

With 22 Woodcuts. Crtnon S20. I2s. 6d. 


A Dictionary of Che- 
mistry and the Allied 
Branches of other Sciences. 
By Henry Watts, F.CS. 

assisted by eminent 

Scientific and Practical 

Chemists. 

% 

6 lols. medium Szo. £S. I4f. 6d. 

Supplement completing 
the Reco 7 ^d of Discovery to 
the year 1873. 

Sill, fun 42J. 


The FINE ARTS and ILLUSTRATED 
EDITIONS. 


Poems. 

By William B. Scott. 

T. Ballads and Tales II. Studies ft cm 
Katme. III. Son tuts 
lllusUatid by Sizentetii EUhiti},s hv 
I . Alma '1 aduna and William B. Scott. 

C tenon ^zo. 15 ^ 

Half-hour Lectures on 
the History and Practice 
of the Fine and Omtameii- 
tal Arts. 

By B. Scott. 

Thitd hdii^ti ^ with yct Woodcuts. Cfoi^n 
^zo. 8r. Gd. 

A Dictionary of Artists 

cd* the English School: 

^ Painters, Sculptors, Archi- 
tects, Engr avers, *and Orna- 
mentists ; with Notices of 
their Lives and Works. 

By Samuels Redgrave. • 

%vo. \Gsi 


In Fairyland: Pictures 
from the Elf -World. By 
Richard Doyle. With a 
Poem by W. A llingham. 

With \G colouud Plati^, rontattiiti,^ 36 /V- 
sigtis. Suond Ldiiioiu folio^ 15 1. 

The New Testament, il- 
lustrated with Wood En- 
gravings after the Early 
Masters, chiefly of the 
Italian School. 

Oozvn/^o, 63?. 

Lord Macaulay's Lays 
of A 7 tcicnt Rome. With 
90 IlbtsU'atmis on Wood 
j 7 ^om Drawmgs by G. 
Schaif. 

Fcf. dfo. 2 \s. 

Miniature Edition, with 
Scharfs 90 Illustrations 
reduced in htJwgraphf. 

I Imp. \Gmo, I ox. Gd. 


A4 
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Moore's Irish Melodies, 

Maclisp s Edition, with i6i 
Steel Plates. 

Snpenoyal 8z/o. 31s. 6 ( 1 . 

Sacred and Legendary 
Art. 

By Mrs. yanieson. 

6 vols. sqttate ooivii 870. pttce 15 ^. 6d. 
as follows — 

Legends of the Saints 
and Martyrs. 

Nciv hditwn.^ with 19 rtchings and 187 
Woodcuts. 2ioh.M^ 6d. 

The USEFUL ARTS, 

Industrial Chemistry ; a 
Manual for Manufactu- 
rers a 7 id for Colleges or 
Technical Schools. Being a 
Translation of Prof essoins 
Slohniann and Buglers 
German Edition ofPayciis 
^ Pix^cis de Chimie Indus- 
triellel by Dr. J. D. Barry. 
Edited, and supplemented 
with Chapters on the 
Chemistry of the Metals, 
by B. H. Paul, Ph.D. 

8t 0. with Platts and Woodt uts 

\In tlu pnss. 

Gwilt’s Encyclopcedia of 
A rchitcctnrc, with above 
1,600 Woodcuts. 

Ncio Edition (1876), toith 
Alterations and Addi- 
tions, by Wyatt Pap- 
* worth. * 

8tito. 52J. 6d. 


I Legends of the Monastic 
I Orders. 

I New Edition^ with ii Etchings and 88 
Woodcuts. I zol. 2 is. 

I 

Legends of the Madonna. 

New Edition, zuilh 27 Etchings and 165 
Woodcuts. I zfol. 2 is. f 

The History of Our Lord, 
with that of his Types and 
Precursors. 

Completed by Lady East- 
lake. 

Reztsid Ldition, zvith 13 Etchings and 281 
Woodcuts. 2 lols. 42J. 

MANUFACTURES, &c. 

The Three Cathedrals 
dedicated to St. Paid in 
London ; their History 
from the Foundation of 
the First Building in the 
Sixth Centiny to the Pro- 
posals for the Adornment 
of the Present Cathedi'al. 
By W. Longman, F.S.A. 

With numi i ous Illusti atwns. S<pta? c ci man 
8zo. 2is, 

Lathes and Turning, 
Simple, Mecha^iical, and 
Ornamental. 

By W. Henry Northcott. 

With 240 Illusti atwns. 870. 18^. 

Hints on Household 
Taste m Furnituix, &p- 
holsteiy, and other Details. 
By Charles L. Eastlake, 
Aichitect. 

New Edition, zoith about 90 Illustrations. 
Squai e ci own 8z 0. 1 4J. 
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Handbook of Practical 

Telegraphy. 

By R. S. Cuilcy, Mcmb. 
Inst. C.E. Enginccr-in- 
Chicf of Telegraphs to 
the Post-Office. 

Sixth Plata ^ UWdt uts. S?'^. i6j. 

A Treatise on the Steam 
Engine, in its various ap- 
plications to Mines., Mills, 
Steam Navigation, Rail- 
ways and Agricultni'e. 

By y. Bomnie, C.E. 

With Pot t) ait y 37 PlatcSy and 546 Wood- 
cuts, t^o. 42 f. 

Catechism of the Steam 
Engine, in its various Ap- 
plications. 

By John Bourne, C.E. 

Nciv Edition yWiih^t) Woodcuts. Ef.Svo.Gs, 


Handbook of the Steam 

Engine. 

By y*. Bourne, C.E. form- 
ingyi Ki':y to the Author s 
Catechism of the Steam 
Engine. 

With^*l Woodcuts. Fcp. Zvo. 9?. 

Recent Improvements in 

the Steam Engine. 

By J. Boufcne, C.E. , 

With 124 Woodcuts. Fcp. Zvo. 6j. 


Encyclopaedia of Civil 
Engineering, Historical, 
Theoretical, and Practical. 
By E. Cresy, C.E. 

With ahffi'c 3,cxx> Woodcuts, Z 7 to. 421. 

[Ire's Dictionary op A rts, 
Manufactures, and Mines. 
Seventh Edit mi, re-written 
and greatly enlarged by 
R. Hunt, F.R.S. assisted 
by numerous Contributors. 

With 2,100 JJochlcuts. 3 7 'cds. medium Zvo, 
5-f- 

Practical Treatise on 

Metallurgy, 

Adapted from the last Ger- 
man Edition of Professor 
KeiTs Metallurgy by W. 
Crookes, F.R.S. &c. and 
E. Rbhrig, Ph.D. 

3 vols. Zvo, 7 vith 625 Woodcuts. l^s. 

Treatise on Mills and 

Millwork. 

By Sir W. Fairbairn, Bt. 

With 18 Plates and 322 Woodcuts. 2 vols. 
Z 7 ' 0 . 32?. 

Useful Information for 

Engineers. 

By Sir W. Fairbairn, Bt. 

With many Plates and Woodcuts. 3 7 iols, 
ennun Zvo. 3U. 6 d. 

The Application of Cast 
and Wrought Iron to 
Building Purposes. 

By Sir W. ^Fairbairn, *Bt.* 

With 6 Plaks and iiZ Woodcuts. Zvo. i6j. 



28 


NEW WORKS PUBUSHEO BY LONGMANS & CO. 


The Theory of Strains 
in Girders and similar 
Structures, with Observa- 
tions on the application of 
Theory to Practice, and 
Tables of the Strength and 
other Properties of Ma- 
terials. 

By Bindon B. Stoncy, M.A. 

M. Inst. C.E. 

New Edition^ royal %vo, with 5 Elates and 
123 IVoodcutSj 36 j. 

Practical Handbook of 
Dyeing and Calico-Print- 
ing. 

By W. Crookes, F.R.S. &c. 

With numerous Illnstrations and Specimens 
of Dyed Textile Fabrics. 2>vo, 42/, 

Occasional Pafers on 
Subjects connected with 
Civil Engineering, Gun- 
nery, and Naval Archi- 
tecture. 

By Michael Scott, Mcmb. 
Inst. C.E. & of Inst. 

N. A. 

2 vols. %ro. with Plates^ 42 j. 

Mitchell's Manual of 

Practical Assaying. 

Fourth Edition, revised, 
loith the Recent Disco- 
veries incorporated, by 
W. Crookes, F.R.S. 

crerwn %vo. IPoodcuts, 31J. 6d. 


Naval Powers and their 
Policy : with Tabular 
Statements of British and 
Foreign Ironclad Navies ; 
giving Dimensions, Arm- 
our, Details of Armament, 
Engines, Speed, an^ other 
Particulars. 

By John C. Paget. 

%vo, price lar. ()d. cloth. 

Loudon's Encyclopedia 

of Gardening ; comprismg 
the Theory and Prcutice of 
Horticulture, Floriculture, 
Arboriculture, and Land- 
scape Gardening. 

With i,cxx) JVoodtKts. Sz'O. 2 is. 

London s Encyclopcedia 
of Aginciilture ; comprising 
I the Laying-out, Improve- 
ment, and Management of 
Landed Property, and the 
Cultivation and Economy 
of the Productions of A gri- 
culture. 

With 1,100 JFoodcuts.^*Svo. 2 IS. 

t 

Reminiscences of Fen 

and Mere. 

By y . M. Ilcathcotc. 

With 27 lUuKtratwn^ and 3 Maps. Squaie 

Zvo. price 2'^s. Ij, 
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RELIGIOUS and MORAL WORKS. 


An Exposition of tlie 39 
Articles, Historical and 
Doctrinal. 

By E. H. Browne, D.D. 
Bishop of Winchester. 

Edition. 8 ot . i6s. 

Historical Lectures on 
the Life of Our Lord fesus 
Christ. ' 

By C. y. Ellicott, D.D. 

Fifth Edition. 8t(>. I2s, 

An Introduction to the 
Thcolojfy of the Church of 
England, in an Exposition 
of the A rticlcs. By Rev. 

T. r. Boultbcc, LED. 

Ftp. ^7 0. 6r. 

Three Essays on Reli- 
gion: Natu.re ; the Utility 
of Religion; Theism. 

By yohn Stuart Mill. 

Second Edition. %v». pnee los. 6d 

Sermons Chiefly on the 
Interpj^ctation of Scrip- 
hire. 

By the late Rev. Thomas 
Arnold, D.D. 

^vo. pfue Js. 6d. 

» 

Sermons preached in the 
Cpiapel of Rttgby^ School ; 
wit It an Address before 
Confirmation. 

By the late Rev, fhomas 
Arnold, B.D. 

Fcp. %vo. pi ice y. 6d, 


Christian Life, its 
Course, its Hindrances, 
and its Helps; Sermons 
preached mostly in the 
Chapel of Rugby School. 

By thd late Rev. Thomas 
Arnold, D.D. 

2>7o. p. 6d. 

Christian Life^ its 
Hopes, its Fears, and its 
Close ; Serinons preached 
mostly in the Chapel of 
Rugby School. 

By the late Rev. Thomas 
yj mold, D.D. 

'sio. ys. 6d. 

Religion and Science, 
their Relations to Each 
Other at the Present 
Day; Three Essays on 
the Grounds 0/ Relinous 
Beliefs. 

By Stanley T. Gibson, B.D. 
Rector of Sandon, in 
Es'icx; and late Fellow 
of Queens College, Cam- 
bridge. 

Si a pi ice JOS. 6d. 

Notes on the Earlier 

Hebrew Scriptures. 

By Sir G. B. Airy, K.C.B. 

81 0 p)ue(i 7 . 

Synonyms of the Old Tes- 
tament, their Bearing on 
Christian Faith and 
Practice. , 

By Re^. R. B. Girdlestohe. 

Svo. iSs. 
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Primitive and Ca- 
tholic Faith in Relation to 
tJu Church of England. 

By the Rev. B. W. Savile, 
M. A. Rector of Shilling- 
ford, Exeter. 

%vo. price *js. 

The Eclipse of Faith ; 
or a Visit to a Religious 
Sceptic. 

By Henry Rogers. 

Latest Edition. Fcp. %vo. 5j. 

Defence of the Eclipse of 

Faith. 

By Henry Rogers. 

Latest Edition. Fip. %vo. 3J. 6t/. 

A Critical and Gram- 
matical Commentary on St. 
Paul's Epistles. 

By C. 7. Ellicotl, D.D. 

%vo, Galatians, Ss. 6d. Eplicsians, 8r. 6d. 
Pabtoral Epistles, loj. 6d. Philippi- 
ans, Colossians, & riiilemon, icxr. 6d. 
Tlicssalonians, ys. 6d. 


The Life and Epistles of 

St. Paul. 

By Rev. W. J. Coiiybcare, 
M.A. and Very Rev. f. 

. Howson, D.D. 

Library Edition, 'loith all the Ongiftal 
IllnstrationSy Maps., Landscapes 07i Sted, 
Woodiuts^ Cfc, 2 vols. dfo. 42 j. 

Intermfdiate Edition, lAth a Selection 
of Maps., Plates^ and Woodcuts. 2vols. 
square cronvn Stv. 21 s. 

Sl'l^DENT’s Editioi^, rei'iscd and condensed., 
with 46 Illustmtions and ^aps. I vol. 
crown Zvo, gs. 


An Examination into 
tJw Doctrine and Prcatice 
of Confession. 

By the Rev. W. E. Jelf 
B.D. 

%vo. price 3^. 6^. 

Evidence of the l^ruth 
of the Christian Religion 
derived from the Literal 
Fulfilment of Prophecy. 

By Alexander Keith, D.D, 

^otk Edition, with 7iunierous Plates. 
Square Z7I0. I2f. bd. or in podZvo. 
with 5 Plates, 6^. 

Historical and Critical 
Commentary on the Old 
Testament; with ^ a New 
Translation. 

By M. M. Kalisch, Ph.D. 

Vol. I. Genesis, 87 '^7. iSs. or adapted for the 
Gitieral Readiv, I2f. Vol. If, Exodus, 
15^. or adapted for the Guural Reader., 
12^. Vol. III. Leviticus, Part I. 15^. 
or adapted for the Geinral Reader, 8j. 
Vol. IV. Leviticus, Pait II. 15^. or 
adapted fv the Gene) at Reader, 8j. 

The History and Litera- 
ture of the Israelites, ac- 
cording to the Old Testa- 
ment and the Apocrypha. 
By C. De Rothschild and 
A. De Rothschild. 

SeeoJtd Edition. 2vols. o'ownZi'o. 12s. 6d. 
Abridged Edition, in l vol. fp. Zvo. 3^. bd. 

< 

Ewald's History of 

Israel.^ ( • 

Translated from th^ Ger- 
man by 7. E. Carpenter, 
JIPA. with Preface by 
- R. Martincau, M.A. 

5 vols. Zvo. 63J. 
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Ewald's Antiquities of 
Israel. 

Translated from the Ger- 
man by Henry Shacn 
Solly. M.A. 

Srv. I2f. bd. 

The Types of Genesis, 
briefly considered as rezml- 
ing the Development of 
Human Nature. 

By Andrew Jukes. 

Thud Edition. C) 07011 St'o. *js. 6d. 

The Second Death and 
the Restitution of all 
Tilings ; with some Pre- 
liminary Remarks on the 
Nature and Inspiration of 
Holy Scripture. 

By Andrew Jukes. 

Fourth FJitwu. ()(non 8m 3f. Gd. 

Commentary on Epistle 
to the Romans. 

By Rev. W. A. O' Conor. 

Cfozou Si'o. 3J. 01 

& 

A Conpnentary on the 
Gospel of St. John. 

By Rev. W. A. O' Conor. 

Cmvn 8rv. loj. Od. 


Some Questions of the 

Day. 

By Elizabeth M. Sewell, 

I Author of 'Amy Hcr- 

I bert', 'Passing Thoughts 

I on Religion,' &e. 

' Cl oi^*n 8? 0 . 2s. Od. 

An Introduction to the 
Study of the Nezv Testa- 
ment, Critical, E.xegctical, 
and Theological. 

By the Rev. S. Davidson, 
D.D. LL.D. 

2 aoh. fiuc 30 ». 

Thoughts for the Age. 

By Elizabeth M. Sewell. 

Ncio Edition, Ftp. %7>o. 3J. Od, 

Preparation for the Holy 
Communion ; the Devotions 
chief y from the works of 
yeremy Taylor. 

By ElirMbeth M, Sewell. 

IZVW. y. 

Bishop Jeremy Taylor s 
Entire Works ; with Life 
by Bishop Ilcber. 

Revised and corrected by 
the Rev. C. P. Eden. 

10 voh. fS- S-J* 


Epistle to che He- 
brews; with Analytical 
Introduction and Notes. 

By Rev. Wt A. 6' Conor. > 

Crown Zvo. 4J. Od. 



Hymns of Praise and 

Prayer. 

Collected and^dited by Rev. 
J. Lpartincau, LL.D. 

Crown %vo. 4?. Od. yimo. y. Od. 
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spiritual Songs for the 

Sundays and Holidays 
throughout the Year. 

ByJ . S.B. Monsell LL.D. 

gt/t Thousand. Fcp. %vo. 5^ 2j. 

Lyra Germanica; Hymns 
translated from the German 
by Miss C. Winkworth. 

Fcp. %vo. $s. 

Lectures on the Penta- 
teuch & the Moabite Stone; 
with Appendices. 

By 7. W. Colcnso, D.D. 
Bishop of Natal. 

%VO. 12S. 


Endeavours after the 
Christian Life; Discourses. 
By Rev. 7. Martineau, 

LL.D. 

F'lfth Edition. Croion %vo. *js. 6d. 

Supernatural Religion ; 
an Inquiry into the Reality 
of Divine Revelation. 

Sixth Edition carefully rrHsed^ with 80 pages 
of New Preface. 2 vols. Sz'O. 2/\s. 

The Pentateuch and Book 
of 7 <^dma Critically Ex- 
amined. 

By 7. lY. Colcnso, D.D. 
Bishop of Natal. 

Crown Zvo. 6j. 


TRAVELS, VOYAGES, &c. 


The Indian Alps, and 
How wc Crossed them : 
being a Narrative of Two 
Years Residence in the 
Easteini Himalayas, and 
Two Months Tonr into the 
Interior, towards Kinchin- 
junga and Mount Everest, 
By a Lady Pioneer, 

With Illustrations front Original Drawings 
made on the spot by the Authoress. 
Imperial Zvo. 42J. 

Tyrol and the Tyrolese ; 
being an Account of the 
People and the Land, in , 
their Social, Sporting, and j 
Mountaineering Aspects. 

,, By W. A . Baillie Grohman. 

With numerous Illustration^ from .Sketches 
hy the Author, CrcavnZvo. 14J. 


'The Frosty Caucasus; 
an Account of a Walk 
through Part of the Range, 
and of an Ascent of Elbruz 
in the Summer of 1S74. 

By F. C. Grove. 

With Eight Illustrations cngi'avcd on Wood 
by K. Whymper, from Photographs 
taken during the Journey, and a Map.^ 
Grozon Zz'o. prue I5r. 

A Journey ofi gQO Miles 
through Egypt and Nubia 
to the Second Cataract of 
the Nile, Being a P.ersonal 
Narrative of Four and a 
Half^ Months Life a 
DahabccyaKyn the Nile, 

By Amelia B, Edzvards, 

J Vith niin^ rons lUiistration r from Drazvings 
by the Authon'.ys, Map, Plans, Fac- 
similes, Cpc. Imper ial Zt’o. 

[/w the Autumn. 
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Ovey the Sea and Far 
Away; being a Narrative 
of a Ramble round the 
World. 

By T/ios. Woodbine nine h- 
liff, M.A. F.R.G.S. 
lYcsidcnt of the yllpine 
Club, Author of ' Sum- 
mer Mouths amons; the 
Alps: Cre. 

I 1.0L ithdium SttL laith tiitniLioict lUtis- 
i) at tons. [Aiailv ii.adY. 

Discoveries at Ephesus,^ 
Including the Site and Re- 
mains of the Great Temple 
of UuFina. 

By y. r. Wood, F.S,y\, 

I lol. infAtal Srt'. < fioii h lUusbaUd. 

y/n tin 

Through Bosnia and the 
Herzegovina on Foot during 
the Insum'cction, A ngust 
and September 1875 ; unth 
a Glimpse at the Slavonic 
Borderlands of Turkey, 

By A rthiir J, Evans, B,A, 
Ftf.A, 

Post $7 0. i nth Map and nuniitou^ lllus- 

ija/iofif. \lji l/n ptis7. 

Italian Alps; Sketches 
ill the Mountains of T icino, 
B^ombardy, the Trentino, 
an^ Venetix, 

By Dougfas W. Freshfield, 
Editor of ' Thf^ A Ipine 
Journaiy • 

Square cr<r^i\to. Illustrations, 15J. 

A 5 


Memorials of the Dis- 
covery and Early Settle- 
ment of the Bermudas or 
Somers Islands, from 1615 
to 1 68 5. Compiled from 
the Colonial Records and 
other original sources. 

By Major-General J , II, 
Lefroy, R,A, CB, 
FR.S, Hon, Member 
Neio } \)rk Historical 
Society, Cfc. Governor 
of the Bermudas. 

S Tt 7 <// Map. \la t'u pn'^7. 

Here and There in the 
Alps. 

By the Hon. Frcdci-ica 
riunket. 

With Vl^lhtU it tic, J\ *%7.0. (}S. Cd. 

The Valleys of Tirol; 
their Traditions and Cus- 
toms, and 1 1 010 to Visit 
them. 

By Miss R. H. Busk, 

ryh FiontisPhd' an I 3 Cnncn 

$vo, 1 2s Od. 

Two Years in Fiji, a 
Descriptive Narrative of a 
Residence in the Fijian 
Croup of Islands; with 
some Account of the For- 
tunes of Foreign Settlers 
and Colonists up to the time 
of British Annexation, 

By Litton^ Forbes, 

Crown $s, id. 
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Eight Years in Ceylon. 
By Sir Sanitiel W. Baker, 
M.A. F.B.G.S. 

New Edition^ ivilh Illustrations engim'cd 
on Wood by G. Pearson. Crown %vo. 
Price p. (id. 

The Rifle and the Hound 

in Ceylon. 

By Sir Samuel W. Baker, 
M.A. F.R.G.S. 

Nrw Edition., with Illustrations engraved 
on Wood by G. Pearson. Croivn 8vo. 
Price 7J-. (id. 

Meeting the Sun ; a 
Journey all round the 
World through Egypt, 
China, Japan, and Cali- 
fornia. 

By William Simpson, 
F.R.G.S. 

With IhUotyfcs and Woodcuts. Svo. 24s. 

The Dolomite Moun- 
tains. Excursions through 
Tyrol Carinthia^ Carniola^ 
and Friuli. 

By y. Gilbert and G. C. 
Churchill F.R.G.S. 

With Illustrations. Sq. cr. 8<'(7. 2 IJ. 

The Alpine Club Map 
\>f the Chain of Mont 
Blanc, from an actual Sur- 
vey in 1863-1864. 

By A. Adams-Rcilly, 
F.R.G.S. M.A.C. 

9 In (Lhromolithography, on extra stout draw- 
ing paper lar. or mount i on canvas 
in a folding case^ 12s. 6^ 
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The Alpine Club Map 
of the Valpelline, the Val 
Tournanche, and the South- 
ern Valleys of the Chain of 
Monte Rosa, from actual 
Survey. 

By A. Adams-l^illy, 
F.R.G.S. M.A.C. 

Price 6j. on extra Stout Drawing Paper., or 
7.:. (id. mounted in a Folding Case, 

Untrodden Peaks and 
Unfrequented Valleys ; a 
. Midsummer Ramble among 
the Dolomites. 

By Amelia B. Edwards. 

With numerous Illustrations, Svo. 2 is. 

The Alpine Club Map 

of Switzerland, with parts 
of the Neighbouring Coun- 
tries, on the scale of Four 
Miles to an Inch. 

Edited by R. C. Nichols, 
F.S.A. F.R.G.S. 

In Four Sheets, in Portfolio, price 42!^* 
coloured, or 34J. tin colon red. 

The A Ipine Guide. 

By John Ball, M.R.I.A. 
late President of the 
Alpine Club. 

Post Sz'i?. with Maps and other Illustrations. 

Eastern Alps. 

Price loj. (id. V 

vt 

S 

Central Alps, including 

all the Obertancl District, 

Price Js. 6d. 
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The Modem Novelist's 

Library. 

Ather Stone Prioiy, 2s. boards ; 2s. (id. cloth. 
Mile. Mori., 2s. hoards ; 2s. 6d. cloth. 

The Buriioniastcrs Family, 2s. and 2s. (id. 
Melville’s Dighy Grand, 25. and 2s. (id. 

Gladiators, 2s. and 2s.6d. 

' ■■ - ■ Good for Nothtng,2s. ^2s. 6d. 

— llolmby House, 2s. and 2s. 6d. 

Interpretin', 2s. aifd 2s. 6d. 

— '■ A'ate Coventry, 2s. and 2s. (id. 

Queens Manes, 2s. and 2s. 6d. 

Gcna'al Bounce, 2s. and2s. (id. 

Trollope’s Warden, u. (id. and 2s. 

Barchester Tmvers, 2s. 6^ 2^.6^/. 

Bramley-Moore’s Six Sisters of the VaU 
leys, 2s. boards ; 2s. 6d cloth. 

Elsa ' a Talc of the Tyrolean Alps. Trans- 
lated from the German of Mmc. Von 
III Hern by Lady J la I lace. Ti ice 2s. 

boards; 2s. 6d. cloth. 


Tales of Ancient Greece. 
By the Rev. G, W. Cox, 
M.A. 

Crtnvn 6j. (d. 

Stories and Tales. 

By Elizabeth M. Sewell. 
Cabinet Edition, in Ten 
Volumes : — 

Amy Herbert, 2s. (d. Ivors, 2s. 6d. 
Gertrude, 2s. 6d. Katharine Ashton, 

Earls Daughter, | 2s. (id. 

2s. 6d. Margaret Peixival, 

Experience of Life, i 3^. (d. 

2s. 6a. j Laneton Parsonage, 

Clcve Hall, 2s. 6d. 3 j-. 6d. 

^ Ursula, 3J. 6d. 


POETRY and 

Ballads and Lyrics of 
Old France; with other 
Poems. 

By A. Lang, M.A. 

Square fip. 8rv. ^s. 

The London Series of 

French Classics. 

Edited by Ch. Cassal, 
LL.D. T. Karcher, 
LL.B. and Ldonce Sti- 
cvenard. 

The folUneing Plays, in the Dnusion of 
the Drama in this Series, aie now ready : — 
Corneille’s Le Cid, is. (>d. 

VoLrAiRE’s Aa/re, is. 6d. 

Lamartine’s Toussaint Lonverture, double 
% volume, 2s. 6il. 

Milton's Lycidas and 
Epitaphiuni Damonis. 
Edited, with Notes and 
Introduction, by C. S. 

*•' y errant, M.A. 

CrmjH 8iw. 2 s. W. * 


THE DRAMA. 

Lays of A ncient Rome ; 
with Ivry and the Ar- 
mada. 

By the Right Hon. Lord 
Macaulay. 

i6mo. 

Lord Macaulay's Lays 
of Aticicnt Rome. With 
90 Illustrations on Wood 
from Drawings by G. 
Scharf 

Fcp. ^0. 21s. 


Miniature Edition of 
Lord ‘ Macaulay s fays 
of Ancient ^ome, ** with 
Scharf s 90 Illudrations 
t reduced in Lithography. 

Imp. i6mo. lOj. 6//. 
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Horatii Opera, Library I 
Edition, with English 
1^0 f cs, Margi na I References 
and various Readings. 
Edited by Rev.y .E. Yongc, 
M.A. 

Sz'iP. 2 If. 

# 

Southey s Poetical IVorks 
with the Author s last Cor- 
rections and Additions. 

Medium 2 >vo. ivith Portrait^ I4f. 

Boivdlcr's Family Shak- I 

speare, cheaper Genuirtt \ 
Edition. \ 

Complete in i vol. medium Srv. lar^e type, 
zeith 36 Woodcut IIiu.st) (itious^ I4f. or 
in Ct^ois, fcp. %vo. prue 2 if. 


Poems by yean IngclonK 

2 vols. Fcp. Stv. lOf. 

First Series, containing- 'Divided,'* ‘ The 
StaPs Monument^ O-V. l6//t Thousand. 
Fip. 8rv. 5f. 

Second Series, 'A Story of Doom,^ ‘ G’!a- 
dys and her Island* 6^f. ^th Thousand. 
Fcp. 87’^?. 5l 

• 

Poems by fcan Ingcloiv. 
First Scries, 7vith nearly 
1 00 J Voodcut Illustrations. 

Fip. c^lo. 2 If. 

The yEneid of Virgil 
Translated into English 
Verse. 

By y. Conington, JII.A. 

Cioion 9f. 


RURAL SPORTS, HORSE and CATTLE 
MANAGEMENT, &c. 


A nnals of the Road, 
being a History of Coaching 
from the Earliest Times to 
the Present. 

By Captain Malet. With 
Practical Hints on Dri- 
ving and all Coaching 
mailers, by Nimrod. 

Kefiinted from the Si'oriino Magazine 
by perfusion of the Proprietors, i I’ol. 
imdiitm ^vo. with Coloured Plales, 
uniform zeith Mr. Ihrch ReynardsoiC s 
‘ Ihnen the Road.* [ 0 // May i. 

Dolhn the Road; or, 
^ Reminiscences of a Gentle- 
^nan Coachman.* 

C. p. S. Birch Rey- 
ncyydson. 

Second Edition y ivith 12 Colored Illustra- 
tions from Paintings by II, Alheft. 
Medium price 2 if. 


Blaine's Encyclopccdia of 
Rural Spoils; Complete 
Accounts, Historical, Pi^ac- 
tical, and Descriptive, of 
Hunting, Shooting, Fislv 
ing, Racing, &c. 

With above Cco Woodcuts (20 from Deigns 
John Leech). 87'^>. 2if. 

Al Book on Angling: 
a Treatise on the Art of 
Angling in every branch, 
including full Illustrated 
Lists of Salmon Flies, 

By Francis* Francis. 

Post \vo. Portrait and Plates, 1 5f. 
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IVilcocks's Sea-Fisher- 
man : comprising the Chief 
Methods of Hook and Line 
Fishing, a glance at Nets, 
and remarks on Boats and 
Boating. 

Ncio Edition^ ivith 8o Woodcuts, Post Zvo. 

1 2s, (id. • 

The Ox, his Diseases and 
their Treatment ; with an 
Essay on Parturition in the 
Goto. 

By J. R. Dobson, Memb. 
R.C.V.S. 

Crozun Zvo, ivith Illustrations *js. 6 d. 

Yoiiatt on the Horse. 
Revised and enlaiged by W. 
Watson, M.R.C.V.S. 

Zvo, WoodiutSf 12S. 6d. 

Youatfs Work on the 

Dog, revised and enlarged. 

Zt’O, JJ'oodc'tits, 6s, 

Horses and Stables. 

By Colonel F. Filzuygraviy 
X V. the King s Hussars. 

With 2 \ Plates of Illustrations. Zvo, ios. 6 d. 

The Dog in Health and 

Disease. 

By Stonehenge. 

With 73 Wood Kn^'avings. Sqiiai c crenvn 
Zvo, Is, 6 d. 


The Greyhound. 

By Stonehenge. 

Revised Edition., loith 25 Portraits of Grey- 
hounds, Cpc. Square crovon Zvo, 15J. 

Stables and Stable Fit- 

tings. • 

By W. Miles, Esq. 

Imp. Sru iLith 13 Plates, 15^. 

The Horses Foot, and 

how to keep it Sound. 

By W. Miles, Esq. 

Ninth Edition. Imp. Woodcuts, 12s. 6 d. 

«r> 

H Plain Treatise on 

Horseshoeing. 

By W. Miles, Esq. 

Sixth Edition, Post Zvo, Woodcuts, 2 s. 6 d, 

Remarks on Horses' 
Teeth, addressed to Pur^ 
chasers. 

By W. Miles, Esq. 

Post Zvo. IJ. 6 d. u 

The Fly-Fisher' s Ento- 

mology. 

By Alfred Ronalds. 

With 20 coloured Plates. Zvo. J4r. 

• y. 
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WORKS of UTILITY and GENERAL 
INFORMATION. 


Maunders Treasury of 
Kiwivlcdgc and Library of 
Reference ; comprising an 
English Dictionary and 
Gntmmar, Universal Ga- 
zetfeer, Classical Diction- 
ary, Chronology, Lazo Dic- 
tionary, Synopsis of the 
Peerage, Useful Table s,&c, 

Fcp. Se'<?. Cs. 

Maunder s Biographical 

Treasziry. 

Latest Edition, recon- 
sh^ucted and partly re- 
zoriiten, zoit/i about i ,000 
additional Memoirs, by 
IF. L. R. Cates. 

Ftp. 87 'if. 6f. 

Maunders Scientific and 

L it era ry T reasn ry ; a 

Popidar Encyclop(cdia of 
Science, Literature, and 
Art. 

Nezu Edition, in part re- 
zoz'fttcJi, with above i ,000 
iicz^ articles, by f . Y. 
Johnson. 

Ftp. 870. 6^. 

Maunders Treasury of 
.Geography, Physical, Ilis- 
toaPol, Dcscrifitive, and 
Politicals 

Editfl by W. JInghes, 
F.P.GS' 

IFit/i 7 Maps gild 16 Plates. Fep. 8 vo. 6 s. 


M aundePs Historical 

Treasuiy ; General Intro- 
ductory Outlines of Uni- 
versal History, and a 
Series of Separate His- 
tories. 

Revised by the Rev. G. IV. 
Cox, M.A. 

Ftp. S:v. 6<. 

Maunder s Treasury of 
Natural 1 1 istory ; or Popu- 
lar Dictionary of Zooloyy, 

Rr.'hed and ton t\ fid Tdihon. J\p, iJrc;. 
7aith 9(X) ]Voodint\, 6i. 

The Treasury of Bible 
Knoiuledji^c ; being a Dic- 
tion a zy of the Books, Per- 
sons, Places, Events, and 
other Mattel's of zohich 
mention is made in Holy 
Scripture. 

By Rev. J. Ayzr, M.A. 

With Maps, 15 Platen, and numerous llaad- 
culi. Fp. Stu. 6 s. 

The Theory and Trac- 

ticc of Banking. 

By II. D. Maclcod, M.A. 

Thud Edition, icvisid tJuoui^huut. 
pact, I 2 S. 

The Elements of Bank- 
ing. 

By Hettry Bit^niing Mac- 
Icod^ lisq. M.A. 

Crown 8vo. p. 6d. 



-40 


NEW WORKS PJ3USHED BY LONGMANS & CO. 


Modern Cookery for Pri- 
vate Families, reduced to a 
System of Easy Practice in 
a Series of carefully-tested 
Receipts. 

By Eliza Acton. 

With 8 Plates 6^150 Woodcuts, Fcp. %vo, 6s, 

A Practical Treatise on 
Brewing; with Formulee 
for Public Brewers, and 
Instructions for Private 
Families. 

By W. Blaek. 

Fifth Edition, 87 '^. lOJ. 6d, 

English Chess Problems. 
Edited by J. Pierce, M.A. 
and W. T. Pierce. 

'With CoS Diagrams, Crenan %vo, 12 ^. 6d, 

The Theory of the Mo- 
dem Scientific Game of 
Whist. 

By W. Pole, F.R.S. 

laercnth Edition, Fif. S^'o. 2s. 6d, 

The Correct Card; or, 
How to Play at Whist : a 
Whist Catechism. 

By Captain A. Campbell- 
Walkcr. 

Fip. Sro, 


The Cabinet Lawyer ; a 
Popular Digest of the Laws 
of England, Civil, Crimi- 
nal, and Constitutional. 

Twenty-fourth Edition^ con'ccted and ex- 
tended, Fcp. %vo. gs. 

Pewtner's Comprehensive 
Specifier; a Guide to the 
Practical Specification of 
every kind of Building- 
Artificers Work. 

Edited by W. Young. 

Crtnvn 8 ?’^. 6s. 

Chess Openings. 

By F. W. Longman, Bal- 

liol College, Oxfoi'd. 

Second Edition^ revised. Fcp. 8vo. 2s. 6d, 

Hints to Mothers on 
the Management of thdr 
Health durmg the Period 
of Pregnancy and in the 
Lying-in Room. 

By Thomas Bull, M.D. 

Fcp. Sz’o. 5 J-. 

The Maternal Manage- 
ment of Children ii: Health 
and Disease. 

By Thomas Bull, M.D. 

Fcp, 8vo. 51 . 


[.Yearly /eady. 
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Bawdier s Family Shakspeare 37 

Bramlc^Moore s Six Sisters of the Valley . 36 
Braude's Dictionary of Science, Literature, 

and Art *3 

Brtnkleys Astronomy « 12 

Browne's Exposition of the 39 Articles 29 

Bucklc^NAi'Aoiy of Civilisation 3 

Posthumj^s Remains 12 

Buckton's Ho^lw in the House 24 

Bull's Hii« to Mothers ^ 40 

M.itemal Manaf em»>« Children . 

Burgomaster’s Faffiily (Th^ 34 

Burke's Rise of^reat Families 8 

a6 / 


Burke's Vicissitudes of Families 8 

Busk's Folk-lore of Rome 35 

Valleys of 'J'irol 33 
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Chesneys Indian Polity 3 
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Life and Letters 7 
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Ce///<rb Demosthenes on the ( 'row 11 13 
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Disraelis Novels and Tales 35 

Dobson on the Ox 3 ® 

Dove's Law of Storms 

Doyles (R.) Fairyland 2$ 


Eastlake's Hints on Household Taste 26 

Edwards's Rambles among the Dolomites 34 

Nile 32 

Elements of Botany 23 

Ellicott' 5 Commentary on Ephesuns 30 

Galatians 30 

Pastoral Epist. 30 

Philippians,&c. 30 

Thessalonians . 30 

T^cctnrcs on Life of Christ 29 

Elsa ; a Tale of the Tyrolean Alps 36 

Evans' (J ) Ancient Stone Implements ... 23 

(A 1 ) Bosnia 33 

Ewalds History of Israel 30 

* Antiquities of Israel 31 


Fairbairn's Application of Cast and 

Wrought Iron to Building... 27 

Information for Engineers 27 

Life 7 

'J'reatisc on Mills and Millwork 27 

Farrar's Chapters on Language 13 

Families of Speech 13 

Fttzwyp'avi on Horses and Stables 38 

Forbes's Two Years in hiji 33 

Fishing Rook 37 

Freeman ’ r 1 1 istorical ( leography of Europe 6 

Frcshjield's Italian Al])s 33 

Fronde's English in Ireland 2 

History of England 2 
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Gairdner's Houses of Lancaster and York 6 


Ganot's Elementary Phj^sics 20 

- — ' Natural Philosophy 19 

Gardiner's Buckingham and Charles 3 

Thirty Years’ War 6 

Church and State 10 

German Home Life 13 

Gibson's Religion and Science 29 

Gilbert & Churchill's I )olomites 34 

Girdlcsf one’s Bible Synonyms 29 

Goodrae's Mechanics 20 

Mechanism 20 

Grant's Ethics of Aristotle ii 

Gravet Thoughts of a Country Parson 14 

Grijfji's Algebra and Trigonometry 20 
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Heine's Life and Works, by Stigand 7 

Helmholtz on Tone 23 

Helmholtz's Scientific Lectures 19 
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Plants 24 

Ilerschet s Outlines of Astronom y . . 18 

Hinchliff's Over the Sea and Far Away ... 33 

Holland's Fragmentary Papers 21 

Holms on the Army 4 

HuIlaKs History of Modern Music 23 

Transition Period 23 

Essays 12 

Treatise on Human Nature 12 


Ihnds History of Rome 5 

Jndian Alps 32 
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Jameson's Legends of Saints and Martyrs . 26 

• Legends of the Madonr^ 26 

Legends of tlic Monastic Oidcrs 26 

Legends of the Saviour 26 

'ijelf on Confession 30 

Jenkin's Electricity and Magnetism 20 

ye/TcTw'v Lycidas of Milton 35 

^rrold's J a fe of N a poleon 2 

Geographical Dictionary 17 
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* on Second Death 31 


KahscKs Commentary on the Bible 30 

A’i’/VA’ r Evidence of Prophecy 30 

Kerl's Metallurgy, by Cm)/(Y.rand Rohrig. 27 

A'/z/^n/er'y American Lectures 

A and Entomology 21 

Kirkvian's Pliilosoph) n 

Knati hhtll - II uge ssen 's Whi si)ers from 
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Higgledy-Piggledy 35 


Lamartine's Toussaint I.ouverture 36 
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Lang's Ballads and Lyrics 36 

Lathanis English Dictionary 15 
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15 
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Lecky's Histoiy of European Morals^ 5 

Rationalism 5 
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Leiois on Authority 12 

Luhicll and Scoit'i Greek-English Lexicons 16 
Lindlcy and Moords Treasury of Botany... 23 

Lloyd's Magnetism 21 

Wave-Theory of Light 21 

Longman s (F. W.) Chess Openings 40 

German Dictionary ... 15 

• (W.) Edward the Tlyrd 2 
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History of England 
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^ 'Preasury of Natural Ilistory ... 

Max^ocll T 'I heor> of Heat 

Miiy'i History of Deinocnicy 
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Mcrivak's P'all of the Roman Republic . 
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St.John 31 
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Other Worlds than Ours 18 
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Seebohm's Oxford Reformers of 1498 

Protestant Revolution 

Sewcir s Questions of the Day 
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Wit and Wisdom 
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Trench's Realities of Irish Life 13 
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■ Warden 36 

Twist's Ljiw of Nations 10 

TyndalTs American Lectures on Light ... 20 

■ ' ■ ' Diamagnetism 20 

Fragments of Science 20 

Lectures on Electricity 21 

Lectures on Light 21 

Lectures on Sound 20 

■ Heat a Mode of Motion 20 

— — Molecular Physics 20 

Ueherweg's System of Logic ii 
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WaUon's Geometry 20 

Watts's Dictionary of Chemistry 25 

Webb's Objects for Common Telescopes ... 18 

Weiti hold's Experimental Physics..^ 19 

Wellington s Life, by Gleig 8 

Whaicly s English Synonymes 15 

Logic 11 

■ Rhetoric 1 1 

White and Riddle's Latin Dictionaries ... 16 
Wilcocks's Sea-Fisherman 38 

Aristotle's Ethics it 
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' Insects Abroad 21 
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(J T ) Isjihcsus 33 
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